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COIVIP~.AI1~1T

Plaintiff New Jersey Transit Corporation ("NJ TRANSIT"), by and through its

undersigned attorneys, as and for its Complaint against Defendant Todd Charles Barretta

(̀Barretta"), alleges as follows:

NATURE OF THE ACTION

1. This is an action pursuant to N.J.S.A. 2A:16-50 et seq• for a declaratory judgment

that NJ TRANSIT's conduct in demoting, suspending, and ultimately terminating Barretta as NJ

TRANSIT's Chief Compliance Officer ("CCO") did not violate the New Jersey Conscientious

Employee Protection Act, N.J.S.A. 34:19-1 et seq• ("CEPA"). NJ TRANSIT also seeks to enjoin

Barretta's unauthorized use and disclosure of NJ TRANSIT's confidential and p1-ivileged



information, and seeks damages arising from Barretta's breaches of loyalty while he was the

CCO at NJ TRANSIT.

2. Barretta worked at NJ TRANSIT for fewer than six months in 2017. During his

short tenure at NJ TRANSIT, Bai-~etta failed to satisfy his core job responsibilities of working

collaboratively with other NJ TRANSIT employees and departments to develop and implement

systems and strategies at NJ TRANSIT to ensure corporate compliance with applicable legal and

regulatory requirements, internal policies, and risk management plans.

3. Moreover, during the short time he was with NJ TRANSIT, Barretta engaged in

self-dealing to the detriment of NJ TRANSIT. In violation of a NJ TRANSIT policy Barretta

was hired to iinpleinent, Barretta used a NJ TRANSIT vehicle for nearly two months for

personal purposes and then falsified the monthly mileage reports to indicate that he was using it

for business purposes.

4. In light of Barretta's performance failures and self-dealing, NJ TRANSIT

demoted, suspended, and then ultimately terminated him.

5. In response to these legitimate employment actions taken by NJ TRANSIT,

Barretta has set out on a campaign to malign NJ TRANSIT and its leadership. This includes: (1)

giving false, inaccurate, or otherwise misleading testimony before committees of the New Jersey

Legislature, in which he attempted to weave a narrative that NJ TRANSIT's employment

decisions constituted a violation of CEPA; (2) refusing to return NJ TRANSIT property; and (3)

improperly leaking and disseminating privileged records that he has wrongfully retrained since

his termination, notwithstanding alegitimate demand by NJ TRANSIT to return such records.

6. NJ TRANSIT now brings this action to obtain declaratory relief concerning the

allegations and accusations made by Barretta, to cease the unauthorized distribution by Barretta



of NJ TRANSIT's confidential and privileged records, and to seek appropriate compensation for

Balletta's breach of the duty of loyalty while an employee of NJ TRANSIT.

THE PARTIES

7. NJ TRANSIT is an instrumentality of the State of New Jersey, established

pursuant to the New Jersey Public Transportation Act of 1.979, N.J.S.A. 27:25-1 et seq•, to

provide safe, efficient, responsive, and coordinated public transportation in New Jersey.

8. NJ TRANSIT is the nation's largest statewide public transportation system and

the third largest provider of bus, rail, and light rail transit, linking major points in New Jersey,

New York, and Philadelphia, and covering a service area of 5,325 square miles. NJ TRANSIT

operates a fleet of approximately 2,000 buses, 700 trains, and 45 light rail cars, and provides

nearly 223 million passenger trips each year on 236 bus routes and 11 rail lines.

9. NJ TRANSIT is organized under the laws of New Jersey and has a principal place

of business at One Penn Plaza East, Newark, New Jersey 071.O5.

10. Upon information and belief, Barretta is a resident of New Jersey. From March 6,

2017 through August 21, 2017, Barretta was employed by NJ TRANSIT in the position of CCO

and worked at NJ TRANSIT's offices at One Penn Plaza East, Newark, New Jersey 07105.

JURISDICTION AND VENUE

11. This Court has general subject matter jurisdiction pursuant to the New Jersey

Declaratory Judgments Act, N.J.S.A. 2A:16-50 et seq•, to determine questions of actual

controversy between the parties to this action as more fully set forth herein.

12. This Court has jurisdiction over Barretta because at all times relevant to the

allegations and claims in the Verified Complaint, Barretta was a resident of New Jersey and

because the conduct giving rise to this lawsuit occurred in New Jersey.
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13. Venue is proper in the County pursuant to Rule 4:3-2(a)(2) because the causes of

action arose in this County.

FACTUAL ALLEGATIONS

Barretta's Short Tenure at NJ TRANSIT

14. In late 2016, NJ TRANSIT determined that it was necessary to create and fill the

position of CCO.

15. As recognized. in the job description, the CCO was envisioned as a key member of

senior leadership charged with developing and implementing systems and strategies to ensure

each operating unit of NJ TRANSIT complies with applicable legal and regulatory requirements,

internal policies, and risk management plans. The CCO was to function independently of the

operating units of NJ TRANSIT.

16. In December of 2016, NJ TRANSIT posted an opening for the position of CCO at

NJ TRANSIT.

17. As part of its extensive search for qualified candidates, NJ TRANSIT received

and reviewed over 130 applications, including a iesulne submitted by Barretta.

18. NJ TRANSIT interviewed Barretta on January 30, 2017.

19. Barretta did not have prior experience working for a public agency. He

nevertheless claimed that his prior consulting work exposed him to collaborative environments

similar to that at NJ TRANSIT, and represented that he would be capable of performing the tasks

associated with CCO for NJ TRANSIT.

20. On Februaiy 14, 2017, NJ TRANSIT offered Barretta the CCO position, at an

annual salary of $175,000, contingent upon his successful completion of the pre-employment

process. His offer did not include a vehicle.
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21. NJ TRANSIT's offer letter to Barretta made clear that "as an employee at-will

[NJ TRANSIT] reserved] the right to alter, modify or end [his] employment at any time, with or

without just cause."

22. Barretta accepted. NJ TRANSIT's employment offer on February 15, 2017.

23. Bairetta began his employment at NJ TRANSIT on March 6, 2017.

24. Shortly after Barretta began his employment with NJ TRANSIT, it became clear

that he did not have the aptitude or experience to handle the complex compliance issues

associated with operating a public transit agency.

25. Specifically, Bairetta was incapable of devising viable solutions for the

compliance issues facing NJ TRANSIT.

26. Barretta's failures were further exacerbated by his inability to work

collaboratively with other NJ TRANSIT employees and departments. He refused to listen to, or

learn from, employees with subject matter expertise who had. spent far more time than he

working at NJ TRANSIT, and instead insisted that he was right and knew everything related to

the operations of NJ TRANSIT while dismissing the opinions of his co-workers.

27. Barretta continually made recommendations that ignored applicable legal

requirements, disregarded unique circumstances applicable to a public agency like NJ

TRANSIT, or were otherwise unworkable and unrealistic.

28. On multiple occasions NJ TRANSIT leadership engaged with Barretta to explain

that his confrontational attitude was not appropriate, and to attempt to assist him to satisfactorily

perform his job. Despite these efforts, Barretta's performance did. not improve.

29. After a few months, it became clear that Barretta was not a good fit for the CCO

position at NJ TRANSIT, either in ability or temperament.
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30. In of about June 2017, NJ TRANSIT determined that Barretta should be removed

from his position as CCO.

31. Nevertheless, NJ TRANSIT wanted to find an appropriate fit for Barretta within

the organization, and thereby give him the opportunity to succeed it1 a position moi e suited to hi s

skillset.

32. Barretta was out of the office from June 24, 2017 through July 9, 2017; he took a

scheduled vacation, two floating holidays and two bereavement days.

33. Upon his return, Steven H. Santoro, the Executive Director of NJ TRANSIT,

personally met with Barretta. Santoro explained to Barretta that Barretta had not been

performing adequately as NJ TRANSIT'S CCO, and that a position of that importance in NJ

TRANSIT required. someone with more experience handling such issues for governmental

entities.

34. Santoro informed Barretta that he would no longer serve as NJ TRANSIT's CCO,

but that NJ TRANSIT would find a more suitable role for him.

Barretta Improperly Retained and Utilized a NJ TRANSIT Vehicle

35. Independent of Barretta's shortcomings as NJ TRANSIT's CCO, NJ TRANSIT

came to learn that Barretta had been committing flagrant violations of NJ TRANSIT's policy

governing its vehicles one of the very policies that he, as CCO, was hired. to oversee.

36. NJ TRANSIT's policy regarding the use of non-revenue vehicles is set forth in

Policy No. 2.02 (the "Policy"). It is applicable to all NJ TRANSIT employees, including the

Chief Compliance Officer. A copy of the Policy is attached hereto as Exhibit A.

37. Under the Policy, there are four (4) categories of non-revenue vehicles. Category

1 Vehicles are assigned to individual NJ TRANSIT employees on a 24 houi, 7 day a week basis
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to positions in which around-the-clock vehicle assignment is critical to job performance.

Category 2 Vehicles are assigned to a specific NJ TRANSIT division, department, or cost center.

Category 3 Vehicles are assigned to a location-based general pool and made available to NJ

TRANSIT employees at that location upon request to handle short-term business needs when

Category 2 Vehicles are not available. Category 4 Vehicles are assigned to pioject management

employees for the duration of a project and may be used on a 24/7 basis, as needed.

38. The Policy specified that using a NJ TRANSIT vehicle for commutation to and

from an employee's residence is generally prohibited, unless the vehicle is a Category 1 Vehicle

and business necessity warrants such an exception. Exhibit A, Section VI(D).

39. The Policy specifically prohibits the carrying of individuals who are not

employees of NJ TRANSIT, or who are participating in NJ TRANSIT business. Exhibit A,

Section VI(B).

40. The Policy also prohibits the use of NJ TRANSIT vehicles for personal use. It

explicitly prohibits using such vehicles for personal errands, including any form of shopping or

personal business during lunch or break periods. Exhibit A, Section VI(F).

41. The Policy clearly states that failure to comply with its provisions "may result in

restriction or revocation of current and. future vehicle assignments or vehicle use, and./or

disciplinary action up to and including termination of employment." Exhibit A, Section III.

42. As CCO, it was Barrettia's job to be familiar with, and to ensure compliance with,

the Policy.

43. On May 8, 2017, Barretta reached out to the Manager of Support Services and

Fleet Administration and requested the use of a NJ TRANSIT vehicle for one week for work

purposes.
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44. By definition, this request was for a Category 3 Vehicle. While Barretta

expressed the desire for a Category 1 Vehicle, he was informed that authorization for a Category

1 Vehicle had to come from the Executive Director-, Santoro. Barretta did not have such an

authorization from Santoro.

45. Upon taking possession of the Category 3 Vehicle, Barretta represented that he

was familiar with the Policy.

46. In accordance with the Policy, the Category 3 Vehicle could not be used for

personal use, could not be used for commuting, and could not be used to carry passengers who

were not NJ TRANSIT employees. Pursuant to the Policy, any employee who violated these

restrictions—including Barretta would be subject to discipline, including dismissal.

47. Barretta did not return Category 3 Vehicle at the conclusion of the promised. one-

week period. Instead, he represented to the fleet manager that he would produce evidence that

Santoro provided Barretta with authorization to retain the vehicle as a Category 1 Vehicle.

48. Santoro never provided Barretta that authorization.

49. As of Wednesday, July 5, 2017, the fleet manager had. been waiting for almost

two months for the promised Category 1 Vehicle authorization. Barretta still had failed to

deliver it. On that date, the fleet manager accordingly instructed Barretta to return the Category

3 Vehicle.

50. Barretta, who was on vacation at the dine, stated that he would be back on

Monday, July 10, at which point he would obtain the long-promised authorization for the

Category 1 Vehicle.
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51. It was around this time, and under these circumstances, that NJ TRANSIT staff

began looking into Barletta's use of the Category 3 Vehicle. Those plelilninary reviews lead NJ

TRANSIT staff to suspect that Barretta was potentially violating the Policy.

52. At the post-vacation meeting between Barretta and Santoro, during which Santoro

informed Barretta that he was not suited for the position of CCO, Barretta inquired if Santoro

would sign a Category 1 Vehicle authorization for Barretta so he could keep the NJ TRANSIT

vehicle. Santoro declined the request.

53. During the course of the conversation, Barretta was asked if he knew that the

Policy prohibited personal use of NJ TRANSIT vehicles. Barretta stated that he did know this

prohibition, but also stated that any personal use he made of the NJ TRANSITS vehicle was "de

minimis."

54. During the conversation Barretta was informed that NJ TRANSIT would be

taking a closer look at his use of the Category 3 Vehicle.

55. In the weeks that followed, NJ TRANSIT staff conducted the promised review.

56. All NJ TRANSIT non-revenue vehicles are equipped with GPS locators that

allow NJ TRANSIT to locate and track vehicle usage. NJ TRANSIT'S investigation included a

review of GPS records for Barretta's vehicle. The results were astonishing.

57. NJ TRANSIT's investigation revealed that Barretta repeatedly used the NJ

TRANSIT vehicle for personal use, not only on work days, but also on his days off. It also

revealed that Barretta had. unauthorized passengers in the vehicle on an almost daily basis, and

that he used the Category 3 Vehicle to commute to work almost every day. All of these activities

are expressly prohibited under the Policy.
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58. In addition to his misuse of the vehicle a11d numerous violations of the Policy,

Barretta misrepresented on monthly vehicle reports that he used the vehicle exclusively for

business purposes. GPS records make plain that the vehicle was used on a daily basis for

commuting as well personal use and that almost none of the miles were business-related.

59. From May 8 through July 10, Barretta put more than 2000 miles on the NJ

TRANSIT vehicle. Less than 10 percent of those miles were for legitimate business purposes.

Indeed, upon information and belief, Barretta used the vehicle a total of six (6) times for

legitimate business purposes.

60. Barretta'smisuse of the vehicle, which began as soon as he obtained it, is

indicative of the utter disregard he had for the Policy and the governmental property entrusted to

him by NJ TRANSIT.

61. On May 8, 2017, his very first day with the car, Barretta whose job was to

enforce the Policy, and who represented that day that he knew the requirements of the Policy—

misused the vehicle in clear violation of the Policy. GPS records indicate that Barretta stopped

at Franklin Elementary School in Summit, New Jersey and, upon information and belief, picked

up his child from school. From there, GPS records show Barretta traveled to Best Buy i11 Union

where he spent approximately an hour before returning to his residence. Upon information and

belief, Balretta's child, an unauthorized passenger, accompanied him on these trips.

62. On May 9, 2017, Barletta again violated the Policy when he used the Category 3

Vehicle to commute to and from work. He also used the car to drive to Marshalls, a retail

establishment, where, upon information and belief, he spent more than an hour shopping.
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63. On May 10, 2017, Barretta again stopped at Franklin Elementary School in

Summit before commuting to work. Upon information and belief, Barretta was accompanied on

this trip to Franklin Elementary by his child, an unauthorized passenger.

64. Later that same day, Barretta drove the vehicle from NJ TRANSIT's headquarters

to a facility in his hometown of Summit that hosts after-school activities. From there, Barretta

stopped at his home, and then several retail establishments before returning to the after-school

facility. Barretta subsequently drove and parked in downtown Summit for a short time before

eventually returning home. Upon information and belief, Barretta was accompanied by his child,

an unauthorized passenger. Thereafter, Barretta again kept the vehicle overnight at his residence

in violation of the Policy.

65. Remarkably, Barretta used the vehicle to commute daily from his home in

Summit to NJ TRANSIT Headquarters in Newark despite the fact that he lives less than one-

tenth. of a mile from the NJ TRANSIT station in New Providence, which afforded him easy

access to Newark on NJ TRANSIT trains.

66. Between May 8, 2017 and July 10, 2017, Barretta violated the Policy on an

almost daily basis. What's mole, Bairetta misrepresented on his motor vehicle reports that the

entirety of the miles he put on the vehicle were for legitimate business purposes.

67. Between May 8, 2017 and July 10, 2017, Barretta made more than 108 stops for

personal errands or shopping. When combined with his stops at his child's school and after-

school facility, Barretta averaged more than three (3) stops per day that violated the Policy, not

to mention his unauthorized commute to work. Upon informatiion and belief, Barretta was

accompanied by his child in the vehicle for a significant number of these trips.
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68. Among the more appalling violations of the Policy occurred after NJ TRANSIT

requested that Barretta return the vehicle, while Barretta was still on vacation. On Saturday, July

9, 2017, Barretta drove from his home in Summit, New Jersey to Astoria, New York where he

visited a residential location and upon information and belief, spent more than an hour shopping

before making other personal stops and ultimately returning to his home in Summit, New Jersey.

In total, Barretta drove more than 78 miles on personal trips the final Saturday before he returned

the car, while he was on vacation.

69. In short, the investigation revealed that NJ TRANSIT'S CCO—whose very job

included overseeing the Policy was committing daily, flagrant violations of the Policy. And

the only reason he was able to commit these violations for so long was because he had. claimed to

the fleet manager that a Category 1 Vehicle authorization was forthcoming, when in fact it was

not.

70. On August 4, 2017, NJ TRANSIT suspended Barretta for 30 days pending further

investigation into policy violations and other possible misconduct.

Barretta Reuses to Cooperate with the Investigation

71. One of the main purposes of the investigation was to afford Barretta the

opportunity to explain his use of the Category 3 Vehicle, and thereby attempt to _justify why he

had not committed what NJ TRANSIT deemed egregious violations of the Policy.

72. Pursuant to NJ TRANSIT policies and procedures—which policies and

procedures are followed by many public agencies throughout the State—employees are not

permitted to have counsel present when participating in an investigatory interview with Human

Resources. Instead, the investigatory intierview is a process whereby both parties, neither of

whom are represented by counsel, can discuss the facts at issue.
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73. Barretta was originally asked to come to NJ TRANSIT on August 10, 2017 for an

investigatory interview. At Barretta's request, the interview was rescheduled to August 14,

2017.

74. The evening before his scheduled interview, Barretta suddenly requested. that

Santoro personally be present at the investigatory interview. Executive Directors do not

generally participate in employee investigatory interviews. Those matters are handled by Human

Resources. Accordingly, Barretta's request was denied.

75. The interview was rescheduled to August 16, 2017. Barretta was directed to bring

his NJ TRANSIT-issued laptop computer, iPad, and iPhone to the interview, so that they could

be returned to NJ TRANSIT.

76. Barretta appeared at NJ TRANSIT on August 16, 2017 with counsel. Barretta

refused to participate in the interview without counsel present, which is inconsistent with the

process for investigatory interviews. Accordingly, the investigatory interview was not held that

day.

77. On August 16, Barretta did bring the NJ TRANSIT iPad and iPhone, but failed to

bring the NJ TRANSIT laptop as instructed. NJ TRANSIT staff informed him that they would

send personnel with him to his home to retrieve it that day. Barretta responded that this was

impossible, since Barretta had left NJ TRANSIT's laptop in Connecticut.

78. Barretta promised that he would be able to bring the laptop to NJ TRANSIT by

Friday, August 18.

79. On August 17, the Assistant Executive Director, Human Resources, emailed

Barretta the following clear instructions:

You stated you will return NJ TRANSIT's laptop on Friday,
August 18, 2017. Please plan to arrive prior to noon. Upon your
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arrival on Friday please notify security you are there to see me [the
Assistant Executive Director, Human Resources] . I will bring a
representative from Information Technology with me to the lobby
to retrieve the laptop. At this time you will be given one final
opportunity to answer questions related to the Non-Revenue
Vehicle Use Policy 2.02, as well as answer questions related to
your electronic documents and Information Technology policies
and procedures. Should you decide not to avail yourself to the
process to explain the facts as they currently exist we will proceed
with our decision without your input.

80. Barretta did not appear at NJ TRANSIT's office or return his laptop computer

prior to 12:00 p.m. on August 18, 2017. Indeed, he refused to participate in the investigatory

interview process at all or otherwise offer any attempted explanation for his clear misuse of the

Category 3 Vehicle.

81. Instead, Barretta briefly stopped by the security desk shortly before 7:00 pm on

Friday, August 18—long after the close of business and left the laptop with a security guard.

He did not inform anyone else in NJ TRANSIT that he had returned the laptop that evening

before the weekend.

82. On August 21, 2017, NJ TRANSIT terminated Barretta's employment.

Barretta Maligns NJ TRANSIT Before Legislative Committees

83. Upon information and belief, on or about the time Barretta was suspended on

August 4, 2017, he contacted a member of the Assembly Judiciary Committee.

84. On August 25, 2017, the same week that Barretta was terminated, Barretta

provided testimony at a joint healing in front of the Assembly Judiciary Committee and Senate

Legislative Oversight Committee (the "August 25 Hearing").

85. Much of Barretta's testimony at the August 25 Hearing was false, inaccurate, and

misleading, and had the effect of casting unjust aspersions on NJ TRANSIT:+++
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(a) For example, Barretta testified that although as CCO he was promised a

budget, he was never given one. The effect of the testimony was to imply that NJ TRANSIT did

not take the position of CCO seriously and thus did not afford Barretta the tools he needed to

succeed. The testimony was patently false. Barretta actually had. a NJ TRANSIT budget of

$1.4773 million, which included an authorization to hire necessary staff. Barretta knew that the

CCO had this approved budget, yet he testified to the contrary before the legislative committees.

(b) Barretta also testified that he was advised to mark communications

"privileged" to avoid public records obligations. This testimony is demonstrably false. In

reality, on a prior occasion Ml. Barretta had incorrectly labeled one of his communications as

attorney work product, even though he is not a licensed attorney. He was advised by counsel

when it was and was not appropriate to use the label "attorney work product," and instructed that

communications between himself and counsel seeking legal advice should be labeled "attorney-

client communication."

(c) Barretta broadly claimed that NJ TRANSIT's policies were outdated and

not in compliance with federal requirements. As an example, he asserted that federal regulations

require direct observation of urine testing for rail operators, but that NJ TRANSIT's policies do

not contain such a requirement. The testimony was inaccurate. NJ TRANSIT's various drug

and alcohol policies specifically require direct observation of urine testing.

(d) Barretta testified that he prepared several memoranda, with specific dates

and on specific subjects, in which he allegedly raised a host of concerns about NJ TRANSIT's

systems, staffing, and procedures. The testimony is false. Certain of the alleged records do not

even appear to exist, and those that do exist do not set forth the assertions that Ml. Barretta

claimed.
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(e) Bairetta testified that he had a meeting with Executive Director Santoro on

May 2, 2017 where he was admonished for putting certain findings and recommendations in

writing. The assertion is false. Not only was the admonishment never given, but the meeting

never even occurred—Santoro was out of the office that day and had a flight out of JFK Airport

for a personal trip overseas.

(~ Barretta testified that he witnessed engineer testing where answers were

being provided to the engineers during the testing. He called the practice "outrageous," implying

the NJ TRANSIT was somehow rigging the tests of its employees. However, he failed to

mention (either out of misinformation or misdirection) that he witnessed the second day of a

two-day class for engineers where the first day involved the certification testing required by the

Code of Federal Regulations and the second day was an interactive, educational program

provided by NJ TRANSIT's Rail Training Department. Part of the curriculum for this second

day (the part that Barretta witnessed) included a group dialogue where quiz questions were

discussed openly, so that the employees could learn as a group. There were no certifications

involved with the second day of classes.

(g) Barretta similarly testified that no one ever told him why he was

suspended, implying that NJ TRANSIT staff was somehow hiding ulterior motives for its

conduct. The assertion is false. Santoro told Barretta in a face-to-face meeting that he was being

investigated for potential violations of the Policy.

86. In short, Barretta used his legislative testimony as a vehicle to portray himself as a

model employee who was only trying to right a wayward organization; to accuse NJ TRANSIT

as an institution, as well as its leadership, of gross incompetence; and to otherwise claim that he
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was somehow suspended and terminated for improper and/or retaliatory reasons, purportedly in

violation of CEPA.

Barretta Discloses NJ TRANSIT'S Confidential and Privileged Information

87. At the time of his suspension, Barretta was in possession of a laptop computer

that was the property of NJ TRANSIT and contained materials that were the property of NJ

TRANSIT.

88. A significant number of the materials in Barretta's possession were confidential

and/or subject to various privileges belonging to NJ TRANSIT.

89. In addition, upon information and belief, prior to his suspension, Barretta

removed property, in the form of documents and electronic files, belonging to NJ TRANSIT

from NJ TRANSIT's facilities.

90. Upon information and belief, Barretta also removed, copied, or transferred NJ

TRANSIT documents and/or electronic files from his laptop computer to other storage device(s).

91. Upon information and belief, Barretta provided the Assembly Judiciary

Committee with NJ TRANSIT documents and electronic files. Indeed, at the August 25

Hearing, it was specifically recognized that Barretta had provided such information to the

Committee.

92. The documents and/or electronic files provided by Barretta to the Assembly

Judiciary Colninittee are the property of NJ TRANSIT. Further, a number of those documents

are protected from disclosure by various privileges, including, but not limited to, the attorney-

client privilege and the deliberative process privilege.
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93. For example, on information and belief, Barretta gave the Assembly Judiciary

Committee documents seeking and reflecting legal advice from NJ TRANSIT's counsel and.

internal audit reports that are subject to the deliberative process privilege.

94. Barretta similarly disclosed confidential advice given by NJ TRANSIT's

attorneys to NJ TRANSIT, including members of NJ TRANSIT's Board of Directors.

95. Despite having no authority to do so, Barretta disclosed those privileged

documents and/or electronic files to the Assembly Judiciary Committee.

96. Subsequent to Barretta giving NJ TRANSIT's confidential and privileged

materials to the Assembly Judiciary Committee, certain of NJ TRANSIT's confidential and

privileged documents were also provided to the press. Copies of articles repeating that members

of the press had acquired NJ TRANSIT'S confidential records are attached hereto as Exhibit B.

97. Neither Barretta, nor any person to whom he improperly provided NJ TRANSIT'S

records, had authority to waive the privileges applicable to the subject NJ TRANSIT records.

98. On August 31, 2017, NJ TRANSIT demanded, through counsel, that Barretta

return NJ TRANSIT's privileged records in his possession by September 1, 2017. A copy of the

demand letter is attached hereto as Exhibit C.

99. On September 1, 2017, Barretta responded, through counsel, that he would not

return NJ TRANSIT records. He would neither deny that he had such records, nor would he

deny that he had been improperly disseminating those records to the public. A copy of the

response letter is attached hereto as Exhibit D.

100. As of the date of filing this Verified Complaint, Barretta still refuses to return NJ

TRANSIT'S records.
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FIRST CAUSE OF ACTION

Declaratory Judgment — No Violation of CEPA

101. NJ TRANSIT repeats and realleges each and every allegation set forth in

paragraphs 1 to 100 above as if fully set forth herein.

102. NJ TRANSIT seeks a declaratory judgment that its actions with respect to

demoting, suspending, and terminating Barretta did not violate CEPA.

103. Barretta's testimony at the August 25 Hearing indicates that NJ TRANSIT took

action against him in retaliation for voicing concerns to his supervisor regarding NJ TRANSIT's

systems, staffing, and culture.

104. In reality, NJ TRANSIT demoted, suspended, and terminated Barretta because of

his job performance failures and his repeated violation of one of NJ TRANSIT'S policies that

Barretta was charged with implementing.

105. An actionable and justiciable controversy exists between NJ TRANSIT and

Barretta concerning whether NJ TRANSIT's actions in demoting, suspending, and terminating

Barretta violated CEPA.

106. NJ TRANSIT is entitled to a declaration that it did not violate CEPA and that its

actions with respect to Barretta's employment were not retaliatory.

107. The issuance of declaratory relief will terminate the existing CEPA controversy

between the parties.

SECOND CAUSE OF ACTION

Breach of Duty of Loyalty

108. NJ TRANSIT repeats and realleges each and every allegation. set forth in

paragraphs 1 to 107 above as if fully set forth herein.
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109. By virtue of his position as CCO of NJ TRANSIT, Barretta owed. a duty of loyalty

to NJ TRANSIT.

110. Barretta's unauthorized personal use of a NJ TRANSIT vehicle violated NJ

TRANSIT Policy 2.02 and was against NJ TRANSIT's interests.

111. Barretta's self-dealing with respect to the NJ TRANSIT vehicle violated his duty

of loyalty to NJ TRANSIT.

112. As a result of Barretta's breach of his duty of loyalty, NJ TRANSIT has been

damaged in an amount to be proven at trial. Furthermore, Barretta was highly compensated by

NJ TRANSIT during the period of time when he engaged in acts of disloyalty towards NJ

TRANSIT.

THIRD CAUSE OF ACTION

Injunctive Relief

1 13. NJ TRANSIT repeats and realleges each and every allegation set forth in

paragraphs 1 to 112 above as if fully set forth herein.

1 14. While Barretta was CCO at NJ TRANSIT, he had access to confidential and.

privileged information.

115. Barretta is not, and has never been, authorized to waive NJ TRANSIT' S privileges

over those records.

1 16. Without NJ TRANSIT'S knowledge or consent, Barretta shared NJ TRANSIT'S

confidential and privileged information with a member or members of the Assembly Judiciary

Committee and/or Senate Legislative Oversight Committee.

117. Upon information and belief, without NJ TRANSIT's knowledge oi- consent,

Barretta also shared NJ TRANSIT's confidential and privileged information with members of the

media.
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118. Once NJ TRANSIT learned that Barretta had disclosed NJ TRANSIT's

confidential and privileged information, it immediately demanded that Bal~retta return the

information to NJ TRANSIT.

119. Barretta has not complied with NJ TRANSIT's request and has not returned the

NJ TRANSIT confidential and privileged information that is in his possession.

120. NJ TRANSIT has been irreparably harmed by Barretta's disclosures of NJ

TRANSIT's confidential and privileged information.

121. Additional disclosures of NJ TRANSIT's confidential and privileged information

by Barretta will further prejudice NJ TRANSIT. On the other hand, Barretta will not be

prejudiced if enjoined from using or disclosing further NJ TRANSIT's confidential and

privileged information, as he has no rights to NJ TRANSIT's property.

122. NJ TRANSIT has no adequate remedy at law to remedy Barretta's unauthorized

use and disclosure of its confidential and privileged information.

PRAYER FOR RELIEF

WHEREFORE, NJ TRANSIT requests:

1. A declaration that NJ TRANSIT's demotion, suspension and termination

of Defendant did not violate New Jersey Conscientious Employee Protection Act,

N.J.S.A. 34:19-1 et seq•

2. An Order finding that Defendant breached his duty of loyalty to NJ

TRANSIT and awarding damages in an amount to be determined at trial.

3. An Order permanently enjoining Defendant from further disseminating NJ

TRANSIT's property and requiring Defendant to return all of NJ TRANSIT'S property in

his possession.
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DESIGNATION OF TRIAL COUNSEL

Pursuant to the provisions of R. 4:25 4, the Court is advised that Deputy Attorney

General James M. Duttera is hereby designated as trial counsel.

CERTIFICATIONS

Pursuant to Rule 4:5-1, I hereby certify that the within matter is not the subject of any

other action or arbitration proceeding, nor is any other action or arbitration proceeding

contemplated.

I further certify that at this time, I know of no other party that should be joined in this

action.

I certify that confidential personal identifiers have been redacted from documents now

submitted to the court, and will be redacted from all documents submitted in the future in

accordance with Rule 1:3 8-7(b).

CHRISTOPHER S. PORRINO

Attorney General of New Jersey

~~ ~Dated.: September 7, 2017 BY: ~ /'
Ja es M. Duttera
D puty Attorney General

Attorneys fog Plaintiff,
New Jersey Transit Corporation
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