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S SPECIAL nsém T DISTRICT ATTORNEY FOR

GLA’YTGN COUNTY.

We granted this discrationary appesl toveiew the brder aviarding atomey foes
to Special Assistant District Aftorney Michael G. Lambros, in an attion filed by
R tioh Alliatice of Georgia Inc., Ganting Central 11.C, anid William A. Booth
(appellants™) seeling declaratory, injesiotive, ind masdanius relief, Forthe reasons
disoussed below, we vacate the trial tourt’s order anil remand the tase with direstion.

The relevant facts fatow.
COn Nevember 12,2014, appellants filod an action againgt Semuel Olens, in'his
official capacity as the Attorney General of Georply; and Eaibos, in his official



capacity as Special Assistent. District Alforey Sox seversl Georgia counties,
Agpellants sileged thai Lambros was appointed Spocial Assistant District Attoracy
for the puapose of initiating civil RICO actipns aud pasuing forfkiture proceedings
figainst otganization i, such 1 ppeliatits, who plice and operafe ool
peratod amuseiment machines. in -copvenience: swres and are. alleged to have
‘unlewfiitly’ paid. out’ cash wisnings. Appellants Burthet alleged that Letbroy's.
compensation, was' contingent upon. the suedess of the' forfeituise actions, which
ercated. o fnpermissible conffict. off interest, dnd that Lambirgs: vivlatsd -thelt’
canstirations} rights and the farfirie stututes dus tothe manper in which he carmied,
wui bis rosponsibifitics. Appellants sought 4 declarafory judgrent thet a confliet of
faterest-ons cesated by e contvanty betwemn Lanhens and vacions cennties, that the

excoesivy seizurss: vidlated dne process, and that OCKHA § 16-3-1, et seq. was
‘naconistibitions!, They also sought  writ of mandaung to compel Lantbros to afford
due: process tights to. in. persona defendamts- and a permanent injunction. of

Lasmbros answered the cormipléisit it his official capacity and filed a motion to
digrniss gn seveist grounds, including thist the complatint fails i prese
gontroversy and is barred by sovergign immunity, Subsequently, apipellonts filed s

i 8 justicieble
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second amended complaint, naming Lambrog! ini his individual capavity® snd lirviting.
‘their claims 1o declatétory and infunttivé relief. Appellunts alsy moved 1o distiss
‘Olens as:a patty id sesponded to Lambros’s motion ta distniss, scguing thatho was
inity bocanse e had besn sued in his indvidial

protéotedt by severeign imy
capaity. Laslyos angwored the first’ amended complaint in bis official capecity,
‘Hited & seply biief i suppart of s motion to siswiss, and responded o appelland
“motion to dismiss Olens. Appellents filed & vohutary dismissel without prejudioe as
‘to all defendants on March 20, 2015, four days before a schednled hearing rn the
‘mitions.
After eppellan
pursuant tg: OCOA, §9:15-14, érpning that appellants® claimg: for atidamivs,
injunctive relief, and & declamiory judgrient were barred by sovéreign imtinity at

.-

1 Appellarits préviously filed o first amended Sorplaing, correeting Lambros’s pame.

’Aﬁppwmmdmﬁhammsmglmcmwdapwmm OCGA
§§ 9-11-15 and 9<11-21, “Because fappellants] never songht Teave of court to add
[Lanthros] as & party inhis individual capecity, any uoilateral atfempt by [appellants]
to amend their complaint in this regard was ineffective.” Bd. of Cammry. of Glynn
County v. Johmson, 311 Ga. App. 867, 873 (2) (717 SE2d 272) (2611}

* s appears Lambros misisbeled this answer as it wes filed inrespanseto appellants*
second amended complaint, not fhe first.
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inl spite of the appeltants’ assunpts t5 add hivn s u purty in:thet cagacity simply by
changing the caption of the Cesé; Appellanty responded thet Lambros's motion to
dismiss Wj moot in light of the velubtary dismrissal; that he could not seck foes
‘bposuse: e ropresented kimself, 'which svouid give him a persopal stake in the
“uteotne of the case; that whethier devlamatory relief was available o appslisags is &
justiciable iue of laws and that foes were apt justified wnder sibseotion (a) or (b) of
OOGA§ 6-15-14.

Appeilans also Flod a mothen to compel resprmses to discovery they ssrved on
Lasbeos sftes hie moved for fees, wirich Lusbroy epposst T irial voutt denied the

miotion to coiripel 4nd schedulod 4 heating ofi the motion for fees. Tn ity order denying
‘sppelfaints’ motion to barpel, the trial couirt riled that by dismissing their Towsuit,
‘appefiacits could not abtain discovery uader OCGA. § 9-11-26 becsirhe fhers was b
appellants weré extitlod to o fult evidentiery heering before the award of aay attoriy
feos and schediled @ hearing for Septomber 8, 2015.

Duriing the hearing on Latnbros's motion Rt aftoraey foos, Lambios expleined
that he tensbered. s defense; o the Atibrmey General's. Offior and Prossciting

ning of that stiituté. However, the trial court noted thag.
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Attarney’s Council of Cleorgla, both of whick declitied o provide himn a defause
lawryet, thet to mmsu‘iaAmmay who. appaimd ity a% 4 Spmam
Ljatbros ten refaied The Lambros. Firm, LLC, i baw firin of whick he is the.
pringipal, to defend him in this case; Three gttorneys, including Lambros, worked gn.
s dofénss; the firm’s invoige shows fhef the bulk nf the work was performed by
sttorneys other than Lambros; On Deckmber 10,2015, the trial court entered s crdér
awerding $48,490 in fiies and $370.97 expenses to Lamibeos, pursvant te OCGA § 9-
15-14 (a) utid (b). The arder did siot nvation any of the Hhcival allegations cumisined

agsinst Lambeog in his official capacity; This sppesl itiowed.

Purstiant % OCOA § 9-15-14 (a); the trial ourt shafl: avard
attorney fees when 4 pesrty saserted a claim, defonsq or gther position:
with “such a complete absence of any justiciable issue of law or Fact®
that the party could st reasonably hive belisved thit the coint would
acoept it We affima an award. vndor: dubsection {a) if there s any
evidence to suppast it, Porsuant to CCGA § 9-15-14 {b), the coyrt may
award attomey fees if aparty hronght or defended as action that "imked.
mmm’]mlﬁmm WW immrpom&for@hy 91" HATaSS e
if'the gourt finds that aii attomey or party unnecessarily mpmded the
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procéedis Byamwbpwmm“w:mwamhswim(bjﬁe
{Citations and punctuntion omitied,) Reynalds v: Clark, 322 Ga. App. 788, 785-700
(1) (746 SE2d 266) (2013},
1: In their first enumersation of errot, eppeflants contend. that dhe trial coust
‘emréd by ewarding atfornoy fées o Lamhios becmise ke did not seek them o1 behalf
party litigan™ but on behalf of bimed opresenting the
State. Appellanis cite to Brewar v. Paulk, 296 (a. App. 26 {673 SE2d 545) (2009),
proposition that, “any award of fees er'expenses under OCQA § 9-15-14 {a)
shoill b awarded to aay party aud not directfy to the attommey fixx the party [ag the
eoward] ia for the bepefit of the party litigant.” (Citation and punctuation omited;
emphusis onitted.) Id. at 31 (2). Appeliants also srgns thef a5 a Special Assistunt
‘Digwict Attotney, Easiibros cotld not have a financial stales tn the litigation. Lambeos

agrees thet stomey fees teay only be awarded to & party and nof directly to the.
attotney for the party, birt coritends that his firm was siever repressating the Stite in.
At underlying case; rather, the firm tapresented Lambros, vwho hud been sued in ki



‘The record shows that Lembros tendersd his dafense f0the Afiomey Gérioral s
Office kud Prosctuting Aturney’s Council of Goorgle, both-of which declined
provide him & defimag lawyer, then o gach District Atforney who appointed him as
& Speoial Assistant District Afioriey, il of whoun itistucted hity to provide for his
srwn defonse. Lambros then retaincd The Lanjbros Firm, LLC, a law firm of wiich he
s the prioipal, 10 deflwd hifa i this cage. Although this basé présenits kn uusal
Iactanl situation, recovering sttoriey fods for work performed in one’s defense is net
tasstarrount to having a fismarial stake i tis onteome 6F the cse: Moreoves, fo light
of out deference o the trial oot wad s sxplisie Siadings 88 t the reason for-the

involvement tf Lambros's firm, we cansot conciude tha the el cowt srred in
condhuding that it ootld swiird foes to Lambros. See Harkieroud v. Stinger, 231 Ga.
App. 464, 467-468 (1) (499 SE2d 379) (1998) {awstding attarvvy fess to pro v Jave
firm under OCGA § $-15-14):

7. In fheir second enumerntion of exsor, appélidnts contind that stiotaey foes
wete not warranted wader OCOA § 9+15-14 (a) or (b), Appelissts maintgin that their
‘olaim i & declaratory judgment’ presented a justicisble issue of law end did aot

' Appellants did mot argue below that their claim for muncﬁve relief presented &
mbhwmmmnommmmw Likewise, they maka no.
argnment on appedl regarding ihie viability of their mendamus <laim,
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Feoetit rinling it Ofvera w. Uhiy. Systen of Ga. Bd. of Ragents, 298 Ga. 425 (782 8E24.
436) (2016). We agres.
Tn Overa, e Supréme Ciurt siptid

{1 past taaes; where the guestion of whether this sort of declaratory
judgmient action]s] against the Stite (are] barred by the docteing of
Sovéreign inntunity snder dur current Constitation bas sctimlly bees
reiged as an issue, we have prstermifted the question, In this opinion, we
squerely sddmss that questiorand find that declaratiny judgment actions
of this type are, in fuct; barred by the docirine of soversign imunity.

(Citations omitted.} 1d. at 438, 11 4 Ses alus LIN Propérties v. Fielton County Bd. of
Assessors, 2951, 795, 802 (2) (b)) (770 SE2d 832) (3015) (“We have previousiy
left uaresslved the question. of wheitisr sovereign imuumity geficral}y bars claims

“Inahqm,agmupafeaﬂegeamdems whemthmtedBtateamﬁmButgmnf
‘hemsficiaries under. the Defé nod- . ; '
déclarafrty judgment aetion agnnsf the Bomd afltingenta am& its mmnbers i ﬂzen'
‘offivinl chpacities secking a de ='_t1mttheyandeﬂuersiuﬁ:arlys:tumdsmdanu
ars enititled fo in-state Ruitiof &t Schools n the Tniversity System of Georgia, The
'Gm&wmmmwmmmmqumtaw wasnotﬁ.mie'
‘pronsilgated by the ngemcy or issupd prrsuant to the Adming : -
was terely o mymﬂw@@mmwﬂmﬁt&emoﬁwmwmﬁf
OCGA § 50-13-10 did not apply. 298 Ga, et 425,

B




against the Siate for déclarstory relie. ... fand] we deoting t6 définirively resolve it
‘hige.”).

The basis’ of the trial cout’s awand of aftorney fogs here was that all of
sppellints” cliims were berred by soversign. initonsity; thus, the lawswit wes
‘nor: did  conclude. at appeliants thiled o state: o slaine widh respect-to, the
declerabiry feigruntaction. Ses Wallier v. Owesis, 208 (4516, 519 (783 BE24 1 14).
(2016) (no nead to adgress whethier sovereijn immunity batred declaatory judgment
‘suictioii where plaintiff fiiled 1o stats 2 chilin with réspeot thereto).

Ai noted provicusly, OCGA §9-15-14 () fee awards are siot #ppropriate if ihe
claim assérted below either had soué fachual inerlé or presented o justiciable fssus of
Jaw., Similarly, OCGA. § 9-15-14.(b) fees require & finding that 4 clsim lacked.
Jor delay. While the imposition of some fees mmy be justified i this case; the irial
caurt eppears to have awarded: fees adlely beesuse of its conclusion that sovereign
fmmunity barred all of appeiiants” claims. The Georgia Supree Court®s decision in
Otvers, supra, was ismued two mentheatier the wial court’s award of tioroey foes and

it contmues to be vsclear whether sovemign fining
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deciiative setief relating in Vngislation ‘that is. alisgad. fo be, munnstifutional.?
Acoordingly, the trial coutt errod i swanding sitorney fees on the singla pround that
‘soversigi intrnunity bamréd slf of appeHlents’ clsitms sgainst Lambros. Sinos the trial
fgourt based the sward on & incorrect conciusion that wi of appstiants® claitng weve:
devald of amy justicisble issue of law and lacked sibstantie! jnstification, the award
st be vasated.

Atthe earing, Lavibrog sfimitted an ivoice teflecting fees and expanises in
the amount of $49,060.97, e exact avmowst ewardss by the trial cotrt, Bécense tie
tribl court vuled that ol of appeliants’ clalns were devaid of any justiciable fssus of
_lﬁw mmmﬁamamnmmmm mmmamm

award of fées and expenses ju atributsble to appﬂm plalm: for doclaratory

% Bee State v. Ind. Keystond Knights of the Xu Khux Klan, 299 Ga. 392,395 (iyn. u
{788 §B24 455y (2016). (“Since [Ga.- Dept ¢f Notiral Resourves v. Cmmr
Sustainable Coast; 294 G, 593, 755 BE24 134(2@14)Lmhwnathadomas:@nw
hmderthéaxtentﬁowhmhﬂwdecbamafsnvmm; ity. bars cldims’ fof
infupctive wdﬂmwymlwfﬁmnmmmmﬁmﬂhgﬁmbemmﬂmﬁ
CF. Dlvera, fpupra).™), Sec also DeXalb County Sehool Dist: v. Geld, 318 Ga: App. 633
(T34 SEXd 466) (201 2), overruledon other grounds by, Rivera v Washington, 298 Ga,
710784 8E24 775) (2016) (soverelgn fmmpnity barred teachers™ claim for declargbory
-Jmmammmsmommmﬁmﬂﬁmmmmm
plan; plaintiffs were not seeking declatatory relief in conjunstion with infunctive relief
.MWmmmﬁngaWchdww%cmﬁmmﬂﬂnyoﬂegmlmem}
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Jjudgment. “As we hawe held in cases invnlving OCGA § 9-15-14.(a) or (b), the friaf
conire: miilst Limit the fes awhind to those foss lnomred becunse of the sasctionsbles
vondict,* (Citation: and punétiation pmitted.) Arewer, suipre, 296 Ga: App. it 31 {2).
rdingly, we ‘must: vacate the ‘Hisl cowt's onder aid remand for fiethier
_provesdinigs copsistent with this opinion. See-Ragswi v. Merchimt, 330 Ga. App. 407,
410 (1) (o) {765 SE2d 479) (2014) (wial .covit may hold hearing
sepplenental evidence to detérming smonnt of attoriisy Foes).

4. Appellants vontend that the irial eourt arred in demying their motion to
panipel discovery tespinses regarding Lambras’s purported sttorney fess. In this
duse, Lambrog filed a miotion for attoraey fees ufter appellants volunturily dismissed

‘thoir lawsuit, whith he was entitied to do under OCGA § 9-15-14. Seo Abrahanisen
v. McDpreld’s Corp., 197 Ge. App. 624; 624 (398 SE2d 361} (1990) (a elattn for
rensonible and nocessaty attaméy foos énd expenses of titigetion tnust be broughit
wilhili 45 deys affer the final disposition of the underlying action). The trisi court
Guterniingd thet the inderlying sction vy nota pending dciion ks provided by OCGA
§ 9+11-26, that Larbros’s mokion for atiomey foes undor OCGA, § 9-15-14 did ot
come within the purview of OCQA § 8-11-246, and that, therefore, eppellanis wepe higt
entitled to'the compalled discovery.
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Pretermitting whether the trial cowt's rationsle is correst, sppellants kave not:
‘showi how they wers havmed by the denial of their motion. $0- compel. See ¢.g:
Aifiahoe Paytners v, Harvi Trust & Saw Baxk, 266 Ga. 514, 515 [2) (487 S22 531}

¢1996). The trink court condincted a thorough evidentiar
attorney fires, st whichtime sppellants had the dpportunity to: gesibros
ahout thie work performed bry bis law ficm anil the seasoriablgtiess and secessity of the
fess vequented, Aceordingly, the trial court did not ert jn derying the meiton o

4. Appellarts contend thet the tria] ot erred in plieing unressonsble time:
‘reptriotions on e hearing Bor aitoruey fees, Spovifically, nppcliasits argus that the
ia] contt fmproperty limited the heasing toy ene hour and considered Lanibros's.

‘motin to.diskiiss ot the same time. Thix envmeration is meritiess.

Appellants waived auy sbjeotiont to the length of the heuring by failieg o
‘olject i angtime during Yie hoaring. See, ¢.g., Jories v. Orris, 274 Ga. App. 52, 36
{1} (616 BE2d 820) (2005) (piirty wiived objestion to shortened tine to respand 16
motion foi surmiacy judgmsnt by arghing the motion without objection diring tie.
“beering). Quite the coutésry, appeilants’ counsel specifically thenksd the trial coutt
for. granting their requost to extend fhe hearing from one half hour 1o’ bne houir.
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Marcover, the hearing transcript does pot support sppsliants’ contention that thetrial
comet pmsidered arguments pertainiog to the metion to dismiss. White appellants
rasde & passing reference i the motion ta dismiss in the heating, this motion was
téndated moot by their volustary dismissal, and the tris) court neifher ruled upen i,
noh made a0y miention of i Guring e heating.

Judgimént vitoated and ciisé Feniandéd with divsction. Ditlard, P - concurs.

‘Ray, J., concurs filly in Divisions 1, 3 and 4 and in fudgement only as 10 Division 3.
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