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JURISDICTIONAL STATEMENT1
This civil rights action was brought pursuant to 42 U.S.C. § 1983, alleging
Defendants’ violation of Plaintiffs’ rights under the Fourth, Eighth, and Fourteenth
Amendments of the United States Constitution. The district court certified the case
as a class action, identifying a damages class (Class I) on July 29, 2013 and an
injunctive class (Class II) on October 21, 2014. R.68 at 3; R.87 at 12.
The instant appeal arises from the district court’s grant of a Rule 56 Motion
for Summary Judgment on the Fourth Amendment claims of Plaintiffs Delores
Henry, Patricia Phillips, Jacqueline Hegwood, Sandra Brown, and Ieshia Brown, on
behalf of themselves and a certified class of persons similarly situated, against
Defendants Warden Melody Hulett; Assistant Warden Russell Reynolds; Illinois
Department of Corrections training academy personnel Alan Pasley and Renee
Hatfield; IDOC tactical team members Troy Dawdy, Russell Craig, Carlita
Edmonson, Kim Johnson, Peter Leonetti, Paul Pfeiffer, Monica Slater, and
Courtney Krull; and IDOC officers Benny Dallas, Abraham Anderson, Dominique
Crudup, Stephanie Spaniol, and Andrea Butler.
The District Court for the Central District of Illinois, the Honorable Judge
Richard Mills presiding, entered summary judgment in Defendants’ favor on
Plaintiffs’ Fourth Amendment claims on April 14, 2016. A.1 to 19. Statutory

References to the district court record are noted as “R. __” followed by docket and
page number. References to the short appendix are abbreviated “A. __” followed by
the page number.
1
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authority for appellate jurisdiction in this matter is found at 28 U.S.C. § 1291 and
28 U.S.C. § 1294.
After the summary judgment decision on Plaintiffs’ Fourth Amendment
claims, Plaintiffs presented their Eighth Amendment claims to a jury in 2016 and
did not prevail on those claims. Final judgment was entered in the case on
November 22, 2016 (R.181), and no further claims or parties remain for disposition
in the district court. Plaintiffs timely filed a notice of appeal on December 21, 2016
(R.186). Fed. R. App. P. 4.
ISSUES PRESENTED
I.

Whether the district court erred in granting summary judgment on
Plaintiffs’ Fourth Amendment claims on the sole basis that prisoners
categorically lack any Fourth Amendment protection against
unreasonable visual searches of their body cavities, regardless of the
circumstances of the searches.
STATEMENT OF THE CASE
On March 31, 2011, Warden Melody Hulett and Assistant Warden Russell

Reynolds led correctional staff and cadets from the Illinois Department of
Corrections (“IDOC”) training academy in a cadet training exercise at Lincoln
Correctional Center (“Lincoln”) that subjected around 200 women at the prison to
group body cavity searches. Plaintiffs allege that the defendant correctional officers
and administrators violated their constitutional rights, including their Fourth
Amendment right to be free from unreasonable searches of their body cavities by
conducting the searches in a humiliating, intrusive, and degrading manner and for
no legitimate penological purpose.

2
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In sum, Plaintiffs presented evidence that during the March 2011 mass
search, cadets and correctional officers forced them to strip naked, lift their breasts,
spread their buttocks to expose their vaginal and anal cavities, and squat and cough
while cadets and correctional officers inspected their most private, sensitive areas.
“Orange Crush” tactical team members in full riot gear initiated the searches by
storming the housing units, yelling and banging batons on the walls, and
handcuffing and threatening fully-compliant women. During the searches, prisoners
stood naked in groups of four to ten prisoners, shoulder to shoulder, and performed
a strip search procedure that required them to bend over and manually expose their
vaginal and anal cavities for inspection. The searches occurred in the presence of an
array of onlookers that included men, other inmates, and bystander IDOC staff,
even though the women came from a population for whom histories of trauma and
sexual and domestic abuse are prevalent. Women who were menstruating had to
remove from their bodies and present for inspection, in a crowded room for all to see,
used sanitary products such as tampons. Because menstruating women were
afforded no accommodations during the searches, all of the women had to stand
naked on floors contaminated by menstrual blood and other bodily fluids.
Throughout the searches, Defendants subjected the women to degrading comments
about their bodies and hygiene. Bookending the strip searches, before and after,
were long periods of time in which women were forced to stand waiting for hours
(initially, in handcuffs), without consideration for their age or medical needs. All of

3
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this was done for the sole purpose of giving cadets an opportunity to practice strip
searches, an opportunity that IDOC officials acknowledge is not even necessary.
The district court concluded that Plaintiffs could not proceed with a Fourth
Amendment claim, granting summary judgment in Defendants’ favor. In support,
the district court construed Seventh Circuit law to categorically prohibit application
of the Fourth Amendment to visual body cavity searches, regardless of their
circumstances. Plaintiffs appeal the district court’s dismissal of their Fourth
Amendment claims.
I.

PROCEDURAL BACKGROUND
The class representatives in this case, Ieshia Brown, Delores Henry, Patricia

Philips, and Jacqueline Hegwood, filed a putative class action complaint in this case
alleging that Warden Hulett, Assistant Warden Reynolds, and a group of other
supervisors and officers had violated their rights under the Fourth, Eighth, and
Fourteenth Amendments during the March 2011 body cavity searches, and seeking
both damages and injunctive relief to prevent future cadet training exercise
involving public group strip searches of this type. R.83 at 16¶64 to 19.2
After the district court’s summary judgment decision and Plaintiffs’
abandonment of their Eighth Amendment claims against certain defendants (A. 3),
the following defendants remained in the case for Eighth Amendment purposes:
Melody Hulett, the Warden of Lincoln Correctional Center at the time this mass
shakedown and public group strip search occurred, R.110-6 at 5:24-6:02; Assistant
Beverly Throgmorton was originally a representative to this case, but at the outset
of trial, Plaintiffs withdrew her affidavit and Throgmorton withdrew as a named
representative. See Minute Entry of Nov. 15, 2016.
2

4
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Warden Russell Reynolds, R.110-1 at 17:1-21:7; Alan Pasley and Renee Hatfield,
specialists from the Illinois Department of Corrections training academy that
accompanied and supervised cadets during the mass shakedown and public group
strip search, R.110-25 at 2, R.110-7 at 10:16-12:23, R.110-12; leadership and
members of the Lincoln tactical team who participated in the public group strip
search including Troy Dawdy (the tactical team commander), Russell Craig (the
assistant commander), Carlita Edmonson, Kim Johnson, Peter Leonetti, Paul
Pfeiffer, Monica Slater, and Courtney Krull, R.110-1 at 11:03-12:10, 35:11-36:7 &
85:17-86:3; R.110-2 at 104:22-105:14; R.110-13 at 4; R.110-14; R.110-15; R.110-16;
and individual Lincoln officers who participated in the cadet training exercise and
public group strip search including Benny Dallas, Abraham Anderson, Dominique
Crudup, Stephanie Spaniol, and Andrea Butler. R.110-1 at 42:1-43:23 & 60:1961:14; R.110-17 at 6; R.110-18 at 1-2; R.110-19 at 1-2; R.110-20 at 1-2. Felipe Zavala,
Michael Atchinson, and Christine Brannon also remained as defendants in their
official capacity only for purposes of Appellants’ claim for injunctive relief. A.3-4, 19.
On July 29, 2013, the district court granted Plaintiffs’ motion to certify a
class, and certified the following damages class:
Class I, Subclass A – All individuals who were subjected to the March 31,
2011 public group strip search at Lincoln who remain in the custody of the
Illinois Department of Corrections since that time.
Class I, Subclass B – All individuals who were subjected to the March 31,
2011 public group strip search at Lincoln who were subsequently released
from the custody of the Illinois Department of Corrections since that time.

5
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R.68 at 3. The district court subsequently also certified a second class, Class II, for
injunctive relief purposes, consisting of “[a]ll women who are currently incarcerated
at Logan Correctional Center3 and all women who will be incarcerated at Logan
Correctional in the future.” R.87 at 12.
Following class certification and the close of fact discovery, Defendants
moved for summary judgment on grounds including that the plaintiff class had no
cognizable Fourth Amendment claim because “[p]risoners have no right of privacy
under the Fourth Amendment.” A.5, 9, 26 to 28. At no time at summary judgment
did Defendants raise qualified immunity as a defense. A.20-34.
In the decision challenged on appeal, the district court granted summary
judgment in Defendants’ favor on Plaintiffs’ Fourth Amendment claims. A.8-15. The
district court imposed a rule categorically barring the Fourth Amendment claims of
prisoners challenging a visual search of their bodies, regardless of the
circumstances. A. 14-15. In support, the district court relied on dicta in Johnson v.

Phelan, 69 F.3d 144 (7th Cir. 1995), and King v. McCarty, 781 F.3d 889 (7th Cir.
2015) (per curiam). The district court noted an apparent tension between Johnson
and King with other Seventh Circuit precedents, commenting that “[t]his might be
the case to push for a change” in the law. See A.10-15. Nonetheless, the Court
dismissed Plaintiffs’ Fourth Amendment claim. A.15.
This matter then proceeded to trial on Plaintiffs’ Eighth Amendment claims.
Prior to trial, the plaintiff class voluntarily dismissed their Eighth Amendment
In 2013, after this lawsuit was filed, the IDOC transferred all female inmates from
Lincoln to Logan. R.110-3 at 4. Thus, for injunctive relief purposes, as the district
court recognized, the relevant institution was Logan, not Lincoln.
3

6

Case: 16-4234

Document: 21

Filed: 08/18/2017

Pages: 191

claims against all defendants other than Hulett, Reynolds, Pasley, Hatfield, Dawdy,
and Craig (retaining its injunctive relief claims against Zavala, Atchinson and
Brannon). R.157 at 2¶2. Following trial on the Eighth Amendment damages claims,
the jury returned a verdict in favor of the remaining defendants. A.101-102. This
appeal followed.
II.

FACTS RELEVANT TO
AMENDMENT CLAIMS

THE

PLAINTIFF

CLASS’S

FOURTH

The evidence that the Appellants presented in opposition to Defendants’
motion for summary judgment on their Fourth Amendment claims included
declarations from women subjected to the March 31, 2011 mass body cavity search,
documentary records from Lincoln Correctional Center, and deposition testimony
from Defendants. R.110. Defendants did not depose any of members of the plaintiff
class or class representatives during discovery.
A.

Proffered Justifications for the March 2011 Cadet Training Exercise
and Public Group Strip Searches
1.

The purpose of the March 2011 mass strip search was to train
cadets, as Warden Hulett and other IDOC officials have
explained.

At the time of the March 31, 2011 mass body cavity search, Lincoln was an
all-female, medium-security IDOC institution housing roughly one thousand women.
R.110-10 at 1; R.110-6 at 28:17-28:20. The mass body cavity search took place
during a “cadet training exercise” for cadets from the IDOC training academy.
R.110-1 at 12:2-12:10; R.110-6 at 69:19-70:12; R.110-7 at 9:11-10:1; R.110-23 at
6:17-6:21, 11:4-11:17. In IDOC, routine shakedowns and tactical team shakedowns

7

Case: 16-4234

Document: 21

Filed: 08/18/2017

Pages: 191

are not typically accompanied by strip searches. R.110-6 at 74-75; R.110-1 at 27:1027:19, 32:14-33:12. During the cadet training exercise, however, they were.
Approximately 200 of the prisoners at Lincoln, or about one-fifth of the population,
underwent body cavity searches during the March 2011 incident. R.110-1 at 72:0372:07; R.110-6 at 70:07-70:24, 88:08-88:19; R.110-7 at 9:11-9:22; R.110-23 at 11:0411:17.
The purpose of the mass shakedown was to train the cadets. R.110-4 at 19
(“Q: Am I correct to say that the purpose of having the cadets conduct a mass
shakedown was to train them? A: Yes. Q: Were there any other reasons that they
conducted mass shakedowns during the training? A: No. It’s training driven.”);
R.110-5 at 11-12 (So it’s for training, correct? A: For training, absolutely. Q: Is it for
anything else or primarily for training cadets? A: It’s for training.”). Warden Hulett,
who authorized the cadet training exercise, testified in her deposition in this case
that the March 2011 mass shakedown and public group strip search was not driven
by institutional security or employee or inmate safety concerns. R.110-1 at 17:117:15; R.110-6 at 76:7-76:10 (“Question:. . . . Can you think of any reason other than
the training of cadets that you ordered a shakedown on March 31st, 2011, at the
Lincoln facility? Answer: I cannot.”); see also id. at R.110-6 at 91:1-91:9 (“If it was
something major that was going on . . . I would think that, you know, I would be
able to recall that.”); R.110-7 at 51:01-51:23. Rather, IDOC officials selected prisons
for cadet training exercises based on distance, cost, variety, and the opportunity for
at least one exposure to a maximum security facility. R.110-4 at 16:13-17:1, 19:3-

8
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19:18, 21:21-22:3. There were no emergency or exigent circumstances on March 31,
2011 that necessitated the public group strip search. R.110-6 at 76:11-76:15
(“Question:. . . . Can you think of any reason other than the training of cadets that
you ordered a shakedown on March 31st, 2011, at the Lincoln facility? Answer: I
cannot.”); R.110-6 at 91:1-91:9 (“If it was something major that was going on . . . I
would think that, you know, I would be able-recall that.”). In other words, Warden
Hulett did not select Units 2B and 4B for strip searches on March 31, 2011 because
of security concerns. R.110-6 at 90:01-92:20, 100:14-100:20.
Assistant Warden Reynolds testified that he asked for the cadet training
exercise because of an increase in contraband and assaults by prisoners of other
prisoners and staff. R.110-1 at 12:7-14:7. Monthly inmate management data reports
actually show lower levels of contraband and assaults in the first quarter of 2011
than in prior months. R.110-8. Moreover, in briefing the cadets and participating
officers the morning of the search, Assistant Warden Reynolds asked the cadets to
search only for nuisance contraband and expired medication, and did not mention
an increase in prisoner assaults or major contraband. R.110-1 at 69:14-70:14; R.1102 at 38-39, 58-59; R.110-6 at 85 (“the specifics of [the briefing given by Defendant
Reynolds] was basically thank you for coming and the fact that they were looking
specifically for expired medication, medication that wasn’t in its original container,
and just general nuisance contraband such as, you know, too many sheets, too much
commissary, things along that line”); R.110-2 at 74:06-74:13 (“The only specific
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contraband that I recall [Defendant Reynolds] mentioning like I said was nuisance
contraband”).
The March 2011 cadet training exercise was the first and only of its kind to
happen during Hulett’s and Reynold’s employment at Lincoln. R.110-1 at 11:2012:01, 19:03-20:9; R.110-6 at 69:19-71:13, 74:05-75:13. Notwithstanding that fact,
Warden Hulett and Assistant Warden Reynolds did not create or review an
operational plan for the cadet training exercise. R.110-6 at 129:14-130:22; R.110-1
at 44:6-45:2. The plaintiff class’s expert Wendy Still has explained that correctional
administrators understand that the lack of preparation prior to an operation of such
a scope as a mass strip search of 200 inmates is well known to result in abuses.
R.110-24 at 20.
2.

Training is an inadequate justification for a mass group strip search.

Ms. Still has opined that, from a penological perspective, training cadets
provides an inadequate justification for conducting a mass strip search of prisoners.
R.110-24 at 8. As one would expect, training cadets to conduct strip searches under
humiliating and degrading conditions and in violation of policy actually runs

counter to the training needs of an institution. Id.
Even IDOC officials testified in this litigation that cadets may be properly
trained through instruction and simulations of strip searches on clothed persons,
followed by supervision as they conduct strip searches on an individual basis in a
private and professional manner at the facilities to which they are assigned, which
are the primary method that female cadets receive training on strip searches.
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R.110-5 at 15:5-16:18 (“Question: . . .[A]m I correct that most females who go
through the training academy when they do their cadet exercises, they go to two
male prisons and they don’t get to do an actual strip search of a female prisoner?
Answer: Correct. . . . . Question: Do you think that the women who go through the
training academy and never get to perform a strip search of a female prisoner
during the time of the training academy are properly prepared for their jobs that
they’re going to face at the prisons? Answer: Yes,

because

everybody

is

given

language on what to expect on a strip search. So when they do go to their facilities,
such as females going to Logan [Correctional Center], and an inmate is going to be
strip searched, it’s with another female, and so they are being mentored, so they do
get the opportunity to learn, the practical. . . .”); R.110-7 at 23:2-25:5 (discussing
different ways to train employees in conducting strip searches and confirming that
most female cadets complete the training academy without ever having completed a
strip search of an inmate). The IDOC training academy sees no need to differentiate
between cadets who strip search an inmate during the training academy, and those
who do not, making no effort to inform a cadet’s placement facility whether or not
that cadet performed a strip search on a prisoner during the training academy.
R.110-7 at 24:01-25:20.
3.

Histories of trauma amongst female inmates create special
concerns with training-driven strip searches.

A particular issue that the plaintiff class’ expert Wendy Still identifies with
mass group strip searches conducted as a training exercise is the specific harms
caused by such strip searches on populations of female inmates. Histories of
11
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childhood exposure to trauma are prevalent among incarcerated women (between
77% and 90% of incarcerated women), as are patterns of physical and sexual abuse
by partners (between 59% and 90%). R.110-24 at 22. Public group strip searches
render female inmates particularly vulnerable to re-traumatization, particularly
when men are involved. Id. Warden Hulett recognized in her deposition that this
prevalence of abuse requires corrections staff to treat female inmates differently
than male inmates. R.110-6 at 12:9-14:2.
B.

Officers Enter the Women’s Living Areas in Riot Gear and Handcuff
and Pat-Search the Women.

The March 2011 strip search took place using cadets, members of the Lincoln
tactical team known as “Orange Crush,” and correctional officers. R.110-2 at 105:12107:18. The IDOC cadets came to Lincoln the morning of the search, and remained
primarily under Alan Pasley’s direction for the day. R.110-6 at 79:20-80:6, 84:784:15, 94:10-95:3; R.110-7 at 13:18-13:22. On the orders of Orange Crush
Commander Troy Dawdy, the Orange Crush team reported to the mass strip search
in full riot gear, with helmets, vests, military boots, batons, pepper spray, and
shields. R.110-14; R.110-3 at 5.¶3
The March 2011 cadet training exercise did not begin with strip searches, but
with a mass shakedown of the cells in Housing Units 2 and 4. With Reynolds
directing, and with Dawdy and Craig leading the Orange Crush tactical team,
Dawdy, and Orange Crush stormed the B wings of Lincoln’s Housing Units 2 and 4.
R.110-3 at 5¶2; R.110-1 at 11:03-11:19, 70:15-70:21, 85:17-86:9; R.110-2 at 57:1558:3; R.110-6 at 85:6-86:14; R.110-13 at 5; R.110-14. As they entered the housing
12
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units, Orange Crush tactical team members including Dawdy and Johnson banged
their batons on the walls, doors, and in their hands, in a threatening manner.
R.110-3 at 5¶4.
Corrections officers lined up the women in the housing units. R.110-3 at 6¶5.
With instruction from officers, cadets practiced tightly handcuffing each prisoner’s
hands behind her back. Id.; R.110-1 at 70:22-71:17; R.110-2 at 101:17-102:10. The
handcuffs used were transport handcuffs and were brought from outside Lincoln.
R.110-2 at 98:16-99:2.
Cadets performed a pat down search of all of the prisoners, making them
take off their shoes and empty their pockets. R.110-1 at 70:22-71:13, 123:2-123:16.
Correctional officers including Assistant Warden Reynolds and Officers Johnson,
Edmonson, and Slater called the women “bitches” and threatened to put them in
segregation if they did not remain quiet. R.110-3 at 5-6. The handcuffing and
standing was difficult on elderly prisoners, and some cried in pain. Id. at 6¶¶5-7.
After the cadet training exercise was over, when the women finally returned to their
rooms hours later, they found their rooms destroyed, with property and belongings
strewn about and comingled. Id. at 7.
C.

The Women Are Taken to the Gym and Forced to Stand in Handcuffs
for Hours.

After leaving the day room, corrections officers and cadets marched the
handcuffed prisoners to the gym. R.110-3 at 6¶9; R.110-1 at 54:1-54:19, 69:20-71:13;
R.110-23 at 7, 9. The women were not told why they had been handcuffed or where
they were going. R.110-9 at 1¶2, 3¶2, 5¶2. On the way to the gym, corrections
13
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officers screamed obscenities at the women as they had done in the housing units,
calling them sexually derogatory names, threatening to put them in segregation if
they did not cooperate, and making other threats R.110-3 at 6¶8; R.110-9 at 1¶2,
3¶2, 5¶2. Once they arrived at the gym, officers forced the women to stand facing
the wall, shoulder to shoulder. R.110-1 at 70:22-71:20, 75:6-75:13; R.110-3 at 6¶13;
R.110-9 at 3¶4, 5¶4, 7¶4.
As the women have averred, and as Assistant Warden Reynolds confirmed,
all of the class members were compliant with the officers’ and cadets’ directions.
R.110-3 at 6, 7; R.110-1 at 63:8-66:4.
D.

Officers and Cadets Conduct Body Cavity Searches of Women in
Groups.

Orange Crush and other corrections officers in the gym ordered groups of
women ranging in size from approximately four to ten to be strip searched together
by the cadets. R.110-9 at 7¶4, 11¶4, 19¶4, 39¶4; R.110-1 at 81:2-81:20; R.110-7 at
17:3-17:21, 29:3-30:5. Cadets under Hatfield’s direction participated in these strip
searches. R.110-2, 18:5-21; R.110-7 at 21:7-21:23, 32:23-33:14.
Reynolds decided that the strip searches would take place in the gym
bathroom. R.110-1 at 60:23-61:14. Strip searches initially took place there, but
ultimately women were also strip searched in groups in the beauty shop abutting
the gym. R.110-3 at 6; R.110-1 at 55:3-56:21, 74.
1.

The public group strip searches were conducted in full view of
officers, inmates, and those in and outside the gym.

It would have been obvious to any person in the gym that group strip
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searches of prisoners were taking place in the bathroom and the beauty shop.
R.110-1 at 142:05-142:10. The bathroom entrance was wide and open to the gym,
giving the many male correctional officers and cadets in the gym clear views of the
women strip searched there. R.110-3 at 6¶14; see also R.110-9 at 1¶3, 2¶8, 3¶3, 4¶8,
5¶3, 6¶8. In both settings, the strip searches were conducted in view of many people
who were not performing the actual strip search. R.110-9 at 1, 3, 5, 7, 9, 11, 13, 15,
17, 19, 21, 23, 25, 27, 29, 31, 33, 35, 37, 39, 41, 43, 45, 47, 49, 55, 57, 59 & 61. The
spectators to the strip searches included other inmates. R.110-9 at 7¶3, 39¶3.
Female cadets and female correctional officers were also spectators. R.110-7 at
29:11-30:4, 66:05-66:22.
2.

Men were present, patrolled the gym, and could see the public
group strip searches.

Men were present during the mass group strip searches. Benny Dallas, for
instance, patrolled the gym during the cadet training exercise. R.110-1 at 42:2143:23, 61:9-61:14. Male correctional officers, male Orange Crush members, and
male cadets also observed strip searches with a view from the gym into the areas
where strip searches were taking place. R.110-9 at 1¶3 (“The strip search took place
in full view of people who were not performing the actual strip search, including
male corrections officers, IDOC training academy cadets, civilians, and other
inmates . . . . I remember seeing male corrections officers in the gym looking at me
as I was being strip searched.”); R.110-3 at 2¶¶14-15; R.110-9 at 4¶¶8-9; id. at 12¶8
(“I remember the corrections officers making rude comments about some of the
women’s . . . weight[] and personal appearance”); R.110-17 at 6.
15
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The public group strip searches took place in close quarters.

Women strip searched in groups in the bathroom were forced-remove all of
their clothing and stand in a line. R.110-3 at 6¶11. Because of the number of people,
including prisoners, cadets, and officers inside the cramped bathroom, the naked
women were forced to stand nearly shoulder to shoulder. R.110-3 at 6¶13; see also
R.110-9 at 5¶4 (“We were forced to stand so close together that our naked bodies
were touching; I could feel the body heat of the women who stood next to me and we
could barely move without bumping into each other.”); R.110-9 at 7¶4 (“my elbow
was touching the elbow of the woman next to me.”).
Throughout the strip searches, the women were forced to stand barefoot on
the bathroom floor, which was dirty with menstrual blood and other bodily fluids.

See R.110-9 at 2¶5. No defendant or IDOC employee cleaned the area where the
women were standing. See R.110-9 at 2¶5, 12¶5.
4.

The public group strip searches were prolonged in duration.

The simultaneous strip search of many women at the same time prolonged
the duration of time each woman was naked. The many prisoners who were strip
searched simultaneously with other women were forced to stand naked in groups,
shoulder-to-shoulder, for periods of as long as fifteen minutes during the group strip
searches – far longer than a typical strip search. R.110-3 at 6¶¶16-17; R.110-9 at
2¶6.
5.

The public group strip searches were invasive.

The strip searches were more than simply undressing in front of correctional
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staff. After removing their closing, the women being searched were forced to raise
their breasts and lift their hair. R.110-3 at 6¶16; R110-26 at 7-11; R.110-9 at 6¶6.
They were then forced to turn around, bend over, spread open their buttocks and
vaginas, and squat and cough several times. Id.
6.

The public group strip searches were
demeaning, sexually derogatory language.

accompanied

by

During the strip searches, correctional staff made demeaning references to
gender and sexually derogatory insults, such as calling the women being searched’
“bitches” and “dirty bitches” and remarking: “No man wants to be with you because
you smell like death.” See, e.g., R.110-9 at 66¶7, 2¶7, 4¶7, 32¶7, 36¶7.
Correctional staff including Monica Slater and Dominique Crudup made
derogatory comments and gestures about the women’s bodies and odors during the
strip searches, including comments that “you bitches stink.” See, e.g., R.110-9 at
12¶8 (“I remember the corrections officers making rude comments about some of the
women’s body odors, weight, and personal appearance”); id. at 28¶7(“Your pussy
stinks.”); id. at 56¶7 (“These women are nasty and they smell.”); R.110-9 at 66¶7
(“These bitches stink.”); id. at 14¶7 (“You all are fucking disgusting.”); id. at 58¶7 (“I
can’t believe women smell like this.”); R.110-3 at 7¶18.
7.

No accommodations were made for menstruating prisoners.

During the strip searches, menstruating prisoners were forced to remove
tampons and feminine sanitary napkins in front of persons in close proximity not
conducting the searches, and dispose of used tampons and sanitary napkins on the
floor and in overflowing garbage cans, in view of others. See R.110-9 at 2¶5 (“At the
17
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time I was on my period and I was forced to remove my tampon in front of everyone
and throw it on the floor in full view of people who were not conducting the strip
search including male corrections officers, IDOC training academy cadets, civilians,
and other inmates.”); R.110-9 at 11¶4-12¶5 (“One woman on her period was forced
to remove her sanitary napkin in front of everyone and throw it in a garbage can in
full view of people who were not performing the strip search . . . . The garbage can
was overflowing with sanitary napkins and tissue, which had begun piling up on
the floor.”); R.110-9 at 14¶5. These women were not given replacement feminine
products after the strip searches. Many of these women got blood on their legs, feet,
and clothes. They were then sent back to the gym to wait until everyone had been
strip searched, leading them to bleed through their clothing while in the gym. See
R.110-9 at 2¶5 (“After the strip search was over, I was not given a replacement
tampon or sanitary napkin. It was approximately 2 hours before I was able to get
another tampon. I bled through my clothing and felt uncomfortable.”); R.110-9 at
14¶5; R.110-3 at 3¶23 (“One woman strip searched in my group who was
menstruating was ordered to discard her feminine sanitary product in a communal
garbage can, in full view of all of us. After the strip search was over, I heard
someone tell her that no sanitary products were available and that she should just
pull her pants back up.”); R.110-3 at 7¶21 (“In the gym, many women were bleeding
through their clothes because they had not been given feminine products after being
strip searched.”). Defendant Reynolds was the person responsible for ensuring that
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reissue supplies of feminine sanitary products were available, but did not provide
any. R.110-1 at 100:6-100:16.
8.

Women subjected to the group body cavity searches were forced
to stand for hours while handcuffed.

Before the strip searches in the gym, women had to stand facing the wall,
even though strip searches for two hundred inmates would take a “significant
amount of time” to complete – as many as five to seven hours. R.110-1 at 74:2375:13, 136:21-137:13; R.110-3 at 7¶19 (“After the strip search, I was ordered to sit
on the floor near the bleachers in the gym. This was the first opportunity I had to
sit since the cadet training exercise had begun approximately four or five hours
earlier”). The pain of standing for so long was exacerbated by the tight handcuffs
cadets had applied to the inmates. R.110-3 at 6¶6. Women complained to Assistant
Warden Reynolds about how long they had to stand in the gym. R.110-1 at 79:2280:5. Despite the length of time the women had to wait, all the women who had
been searched were forced to wait in the gym until all 200 women had been strip
searched. R.110-1 at 136:9-136:18; R.110-3 at 7¶19. The entire action on March 31,
2011 lasted between five and seven hours. R.110-1 at 140:7-140:16; R.110-3 at 7¶20.
During that time, Reynolds, Hulett and other Orange Crush members told women
that they could not sit, get a drink of water, or use the bathroom. R.110-3 at 7¶20.
Both the plaintiff class’ correctional expert Wendy Still and Assistant
Warden Reynolds agree that long periods of standing are not penologically
necessary. R.110-1 at 136:21-137:13 (stating that “common practice” in corrections
is to avoid unnecessarily forcing inmates to stand for many hours, and that “[i]f
19
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they are facing the wall sitting down [sic], they’re accomplishing the same purpose
as standing up.”); R.110-24 at 17.
Finally, when the cadet training exercise had ended, the involved officers
took the women straight to the dining hall to eat, without any opportunity to even
wash their hands. R.110-3 at 7¶22.
9.

The manner in which Defendants conducted the body cavity
searches violated the policy of both IDOC and Lincoln
Correctional Center.

Just ten days prior to the cadet training exercise, Melody Hulett had
addressed a grievance regarding the strip search of five women in the same area in
connection with a prison job by instructing: “Offenders are not to be strip searched
as a collective group. Direction of proper strip searching will be addressed.” R.11017 at 2-6; R.110-2 at 135:21-136:3.
Her instruction was in keeping with section 501.220(b)(2) of Title 20 of the
Illinois Administrative Code, which requires that strip searches of committed
persons be “conducted by persons of the same sex as the committed person and in
an area where the search cannot be observed by persons not conducting the search,
except in cases of an emergency.” Ill. Admin. Code tit. 20, § 501.220(b)(2).
IDOC practices around cadet training exercise allow up to twenty prisoners
to be strip searched at the same time in collective groups. R.110-2 at 138:1-138:6
(“The only time they should not be searched together would be if they were opposing
gender.”); R.110-23 at 20:8-20:17; R.110-1 at 83:6-84:9. However, IDOC policy
prohibits both males and female non-participants from observing strip searches of
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women prisoners, absent emergency circumstances. R.110-1 at 58:18-59:17; R.110-2
at 128:14-130:7. This is in keeping with Prison Rape Elimination Standards, which
also make clear that cross-gender observation of strip searches violates generally
accepted correctional practices. R.110-24 at 10-11.
As one would expect, IDOC policies and training prohibit the use of
degrading and derogatory language during strip searches. See, e.g., R.110-2 at
63:21-64:6; R.110-7 at 41:1-41:14. IDOC’s policy governing Standards of Conduct –
Administrative Directive 03.02.108 – requires IDOC employees to “conduct
themselves in a professional manner” and “not engage in conduct that is
unbecoming of a State employee or which will reflect unfavorably on . . . the
Department.” See R.110-30; see also R.110-31. When repeated, derogatory and
demeaning verbal comments during strip searches rise to the level of “sexual
harassment” pursuant to the Prison Rape Elimination Act Standards. R.110-24 at
13-14.
IDOC policy also requires implementation of a blood pathogen protocol when
surfaces are contaminated with blood. R.110-1 at 108:2-108:24. Warden Hulett,
Assistant Warden Reynolds, and Renee Hatfield were all aware of the dignitary
needs of menstruating prisoners, as well as the importance of maintaining hygienic
conditions for all prisoners, and their responsibility as supervisors for ensuring that
those needs were accommodated. R.110-1 at 99:17-100:16; R.110-2 at 132:19-134:1;
R.110-7 at 36:14-38:10.
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No IDOC Employees Were Disciplined for Conduct During the March
2011 Cadet Training Exercise.

Not a single cadet, corrections officer, training specialist, or administrator
raised and reported concerns during the March 2011 cadet training exercise at
Lincoln. R.110-1 at 116:21-117:6; R.110-7 at 61:23-63:1. No internal investigation
was completed of the March 2011 cadet training exercise, and not a single employee
received any discipline in connection with the cadet training exercise. R.110-1 at
116:10-116:16; R.110-7 at 44:22-44:24, 45:11-46:3, 62:19-62:22. In general, under
Warden Hulett’s leadership at Lincoln, no correctional officer was ever disciplined
for conduct of any kind during a shakedown. R.110-6 at 58:7-58:10.
The lack of discipline arising out of the cadet training incident was not due to
a lack of complaints by the affected women. Dozens of prisoners submitted
grievances following the March 31, 2011 cadet training exercise at Lincoln. R.110-9
at 2¶¶11-12, 4¶¶11-12, 6¶¶11-12, 8¶¶11-12.N one of the women who submitted
grievances about the March 2011 cadet training exercise ever received a response.

See, e.g., R.110-9 at 2¶14, 4¶14, 6¶14, 8¶14. They also complained to the John
Howard Association about the March 31, 2011 cadet training exercise and the lack
of response to their grievances. See R.110-10 at 4, 22-26
Warden Hulett participated in a February 2012 monitoring visit by John
Howard during which inmates voice concerns about the grievance process and the
cadet training exercise. R.110-6 at 6:3-6:9, 92:21-94:9. And, Assistant Warden
Reynolds admitted that inmates told him they planned to and had filed grievances.

See, e.g., R.110-1 at 90:18-91:7 (“I remember talking to offenders who said they filed
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grievances, yeah. . . . I mean, I heard them all. I heard them screaming, yeah, I’m
going to file a grievance.”); id. at 91:10-91:18 (“. . . I had inmates talk to me and say
hey, we’re going to file a grievance, we didn’t like the way it went down”); id. at
92:1-92:9 (“Most of them were being shook down in the gym bathroom, something
about bare feet.”). Despite that, Warden Hulett, Renee Hatfield, Alan Pasley, and
Assistant Warden Reynolds himself all testified that they had no knowledge of any
complaints about the March 2011 cadet training exercise prior to the filing of this
lawsuit. R.110-1 at 97:21-98:4 (“Q. And did you handle grievances about the cadet
strip search? A. I don’t remember having one grievance. . . .”); id. at 112:6 (“I didn’t
have complaints.”); R.110-7 at 45:5-46:3 (“Q. Before the lawsuit was filed no one
mentioned to you at any time that many women prisoners had complaints about the
way the March 31, 2011 cadet training exercise was carried out? A. No. I do not
recall that.”); R.110-2 at 64:20-64:24 (“Q. Did the training academy receive any
complaints regarding the way in which the March 31st, 2011 strip searches were
conducted at Lincoln Correctional Center? A. Not to my knowledge.”).
F.

The Indignities of the March 2011 Cadet Training Exercise Served No
Penological Purpose

Many aspects of the March 31, 2011 cadet training exercise that caused
embarrassment to the women involved were penologically (and practically)
unnecessary. For instance, to afford some modicum of privacy, defendants could
have covered the windows of the beauty shop and the entrance of the gym bathroom.
R.110-1 at 56:22-57:3, 51:2-52:1; see also R.110-24 at 8. To afford dignity and
hygienic conditions for menstruating prisoners, defendants could have provide
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reissue supplies of sanitary supplies, allowed the prisoners to wash their hands
after being strip searched, and conducted the strip searches of menstruating women
in a private setting. R.110-24 at 8, 27. To reduce cross-gender observation of strip
searches, defendants could have prohibited opposite-sex cadets from being in the
area where strip searches were happening during cadet training exercises, which
has been IDOC policy since 2012. R.110-2 at 145:4-146:16. To reduce the degrading
and traumatic conditions of the group strip searches, defendants could have
ensured that no staff made derogatory comments or inappropriate threatening
remarks during the strip searches. R.110-24 at 8. Finally, to control contraband,
Defendants Hulett and Reynolds could have restricted the cadets to pat down
searches and shakedowns of living areas, or strip searches conducted in a private
setting, such as on an individual basis or with the use of privacy screens. R.110-24
at 27.
SUMMARY OF THE ARGUMENT
The district court erred in granting summary judgment on Plaintiffs’ Fourth
Amendment claims. In seeking summary judgment on those claims, Defendants did
not claim to have conducted the mass body cavity searches in a reasonable manner
or based on a legitimate justification. R.103 at 7-8. Instead, they argued only that,
as a categorical matter, Plaintiffs lacked any protected Fourth Amendment interest
in privacy – even of their body cavities – while imprisoned. Id. As set forth below,
the district court erred in accepting their reasoning.
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First, controlling precedent compels recognition of prisoners’ Fourth
Amendment right to bodily privacy in the face of unreasonable body cavity searches.
In holding otherwise, the district court misconstrued this Circuit’s precedent to
categorically prohibit application of the Fourth Amendment to visual body cavity
searches, regardless of their circumstances, absent some form of “touching” or
“bodily intrusion.” To the contrary, this Circuit’s precedents have recognized that
prisoners retain a legitimate expectation of privacy in their body cavities; the dicta
in two outlier cases relied upon by the district court, Johnson v. Phelan and King v.

McCarty, exists in tension with other Seventh Circuit precedents and imposes
unsupported distinctions not recognized by any other federal circuit. Indeed, all
other federal circuits to have addressed the question have held that prisoners retain
Fourth Amendment protection against visual body cavity searches. In addition, the
district court further failed to take into account the particularly intrusive and
degrading characteristics of the challenged body cavity searches. In so doing, the
district court acknowledged that the circumstances of the body cavity searches here
differed meaningfully from the routine visual monitoring of prisoners during the
course of their day at issue in Johnson or the transportation of a prisoner in a “less
than opaque” prison jumpsuit at issue in King, but failed to weigh those differences
in assessing applicability of the Fourth Amendment.
Even if the district court were correct to draw a Fourth Amendment line
distinguishing body cavity searches of prisoners that involved “touching” or bodily
intrusion from those that did not, pursuant to dicta in King v. McCarty, Plaintiffs
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should have prevailed under such a rule. As the district court failed to appreciate,
Plaintiffs presented sufficient evidence of the requisite “touching” and bodily
intrusion sufficient to trigger Fourth Amendment protection under even King’s
reasoning.
Having cleared the threshold of establishing cognizable Fourth Amendment
searches, Plaintiffs also presented sufficient evidence to create a material question
of fact regarding the unreasonableness of those searches. Under the established
Fourth Amendment balancing test, the mass body cavity searches were
unreasonable in that the invasion of personal rights entailed by the searches far
outweighed any legitimate training needs for cadets. Furthermore, the manner in
which the strip searches were conducted itself failed to pass constitutional muster.
Accordingly, this Court should reverse and remand for trial on Plaintiffs’ Fourth
Amendment claims.
STANDARD OF REVIEW
This Court reviews “a summary judgment determination as well as any
questions of constitutional law under the de novo standard of review.” Weinberg v.

City of Chicago, 310 F.3d 1029, 1035 (7th Cir. 2002). Under familiar summary
judgment principles, the Court construes all facts and draws all reasonable
inferences in the light most favorable to the non-movant. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986).
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ARGUMENT
The district court erred in granting summary judgment on Plaintiffs’ Fourth
Amendment claims. The “overriding function” of the Fourth Amendment is to
“protect personal privacy and dignity against unwarranted intrusion by the State.”

Schmerber v. California, 384 U.S. 757, 767 (1966). To invoke the Fourth
Amendment, a plaintiff must identify “a ‘justifiable,’ a ‘reasonable,’ or a ‘legitimate
expectation of privacy’ that has been invaded by government action.” Hudson v.

Palmer, 468 U.S. 517, 525, (1984) (quoting Smith v. Maryland, 442 U.S. 735, 740
(1979)). Once that threshold showing has been made, the Fourth Amendment’s
reasonableness standard “requires a balancing of the need for the particular search
against the invasion of personal rights that the search entails. Courts must consider
the scope of the particular intrusion, the manner in which it is conducted, the
justification for initiating it, and the place in which it is conducted.” Bell v. Wolfish,
441 U.S. 520, 559 (1979).
I.

PLAINTIFFS PRESENTED SUFFICIENT EVIDENCE THAT THE BODY
CAVITY SEARCHES IMPLICATED LEGITIMATE EXPECTATIONS OF
PRIVACY TO WARRANT APPLICATION OF THE FOURTH AMENDMENT.
Body cavity searches intrude on the very core of the personal privacy and

dignity protected by the Fourth Amendment. Plaintiffs presented evidence that the
mass strip searches were conducted under abusive circumstances that included
prolonged forced group nudity where women’s most private body parts and bodily
functions were on display for men, civilians, and other unnecessary inmate and staff
spectators; confined and crowded conditions; sexual ridicule and body shaming;
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degrading and unsanitary conditions caused by the failure to accommodate
menstruating women; and prolonged standing for hours in uncomfortable handcuffs.
These search characteristics violated IDOC policy and are contrary to any
conception of penological necessity. Given these characteristics, as well as the
inherent degradation and loss of dignity inherent in body cavity searches of any
kind, the district court erred in holding that the plaintiff class lacked any cognizable
privacy interest protected by the Fourth Amendment.
A.

Supreme Court Precedent Compels Recognition of Prisoners’
Legitimate Expectations of Privacy Against Unreasonable Searches of
their Body Cavities.

All persons, including prisoners, can claim a legitimate expectation of privacy
in their body cavities from unreasonable strip searches conducted by the
government. The Supreme Court has made clear that observation of a nude
detainee constitutes a “search” for purposes of the Fourth Amendment. See, e.g.,

Florence v. Board of Chosen Freeholders of County of Burlington, 566 U.S. 318, 32627 (2012) (citing Bell v. Wolfish, 441 U.S. 520 (1979)); see also Johnson v. Phelan,
69 F.3d 144, 145 (7th Cir. 1995) (“Observation is a form of search, and the initial
question therefore is whether monitoring [of naked male prisoners by female
guards] is ‘unreasonable’ under the fourth amendment.”).
Strip searches are among the most severe invasions of privacy and dignity
that the government can legally commit. “[A] strip search is an invasion of personal
rights of the first magnitude.” Farmer v. Perrill, 288 F.3d 1254, 1259 (10th Cir.
2002). Strip searches are “demeaning, dehumanizing, undignified, humiliating,
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terrifying, unpleasant, embarrassing, repulsive, signifying degradation and
submission.” Mary Beth G. v. Chicago, 723 F.2d 1263, 1272 (7th Cir. 1983); see also

Canedy v. Boardman, 16 F.3d 183, 185 (7th Cir. 1994) (“One of the clearest forms of
degradation in Western Society is to strip a person of his clothes. The right to be
free from strip searches and degrading body inspections is thus basic to the concept
of privacy.”); Campbell v. Miller, 499 F.3d 711, 718 (7th Cir. 2007) (“The invasion of
privacy rights” implicated by a visual body cavity search “is at its highest, no matter
where the search was conducted”); Williams v. City of Cleveland, 771 F.3d 945, 952
(6th Cir. 2014) (“A visual strip search is an offense to the dignity of the individual
that is undoubtedly humiliating and deeply offensive to many.”); Wood v. Clemens,
89 F.3d 922, 928 (1st Cir. 1996) (“extreme intrusion upon personal privacy, as well
as an offense to the dignity of the individual”); Weber v. Dell, 804 F.2d 796, 802 (2d
Cir. 1986) (“so intrusive and demeaning”).
Importantly, strip searches entail more than mere fleeting exposures of the
naked exterior of the human body. Cf. Johnson, 69 F.3d at 148-49 (addressing
prison guards’ routine and “[a]nonymous visual inspections from afar” of unclothed
inmates in partially obstructed areas such as showers and toilets). Strip searches
require prolonged exposure of sensitive and intimate areas such as the breasts,
genitalia, and buttocks. The intrusive type of visual strip search performed here – a
visual body cavity search – further required Plaintiffs to lift their breasts and to
bend over, spread open their buttocks, and manually expose their vaginas and anal
cavities for inspection. R.110-3 at 6¶16; R.110-9 at 2¶6, 4¶6, 6¶6. Many other
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searches – such as those of a home – implicate a zone of privacy from which an
individual may seek to exclude the government but will otherwise freely admit
family and friends. A visual body cavity search, by contrast, forces an individual to
expose an unqualifiedly private domain: the most intimate, sensitive, and concealed
areas of her body that she may have kept private from all but an intimate partner
and medical professionals.
“The feelings of humiliation and degradation associated with forcibly
exposing one’s nude body to strangers for visual inspection is beyond dispute.” Way

v. County of Ventura, 445 F.3d 1157, 1160 (9th Cir. 2006). Persons forced to expose
their naked bodies during strip searches can “experience a severe and sometimes
debilitating humiliation and loss of self-esteem.” Daniel J. Solove, A Taxonomy of
Privacy, 154 U. Pa. L. Rev. 477, 537 (2006); see also Mary Beth G., 723 F.2d at 1275
(strip searches of arrestees caused “inter alia, instances of shock, panic, depression,
shame, rage, humiliation, and nightmares, with lasting effects on each woman’s
life”); Joan W. v. Chicago, 771 F.2d 1020, 1021-22 (7th Cir. 1985) (strip search of
female physician arrestee caused “reduced socializing, poor work performance,
paranoia, suicidal feelings, depression, and an inability to disrobe in any place other
than a closet.”). These injuries arise because contemporary norms “call for the
concealment of many aspects of the body [and] bodily functions”; we protect against
their exposure to “safeguard[] human dignity as defined by modern society.” Solove,
154 U. Pa. L. Rev. at 537.
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Female prisoners may be even more vulnerable to these injuries due to the
documented high rates at which they have experienced prior sexual and domestic
abuse. “There is an extensive body of literature that supports the conclusion that
the majority of female prisoners, up to eighty per cent, have been subject to sexual
abuse outside prison.” A. 113 (Jude McCulloch & Amanda George, Naked Poker:
Strip Searching in Women’s Prisons, in The Violence of Incarceration (Jude
McCulloch & Phil Scraton eds., 2009)); see also R.110-24 at 8 (“As the defendants
were well aware, most female inmates are survivors of past physical, sexual, and
emotional abuse and were therefore likely to be, and were, re-victimized by the
March 2011 mass strip search”). Strip searches are “particularly traumatic” for
women who have previously been victimized by sexual attacks and domestic abuse,
as they have the “effect of re-victimizing women who had had traumatic experiences
in the past at the hands of men.” A. 114 (McCulloch & Scraton); R.110-24 at 8.
Prisoners do not forfeit all Fourth Amendment protection from unreasonable
strip searches by virtue of their imprisonment. “Prisons are not beyond the reach of
the Constitution. No ‘iron curtain’ separates one from the other.” Hudson, 468 U.S.
at 523 (quoting Wolff v. McDonnell, 418 U.S. 539, 555 (1974)). To the contrary,
sentenced prisoners retain such constitutional protections as freedom of speech and
religion under the First and Fourteenth Amendments, protection against invidious
race-based discrimination pursuant to the Equal Protection Clause; and Due
Process rights. Bell, 441 U.S. at 545 (citations omitted). Jail and prison inmates also
“retain certain fundamental rights of privacy”; they are not, for example, “like
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animals in a zoo to be filmed and photographed at will by the public or by media
reporters.” Houchins v. KQED, Inc., 438 U.S. 1, 5 n.2 (1978) (plurality opinion of
Burger, C.J.).
The Supreme Court has thrice applied ordinary Fourth Amendment
principles to claims that jail or prison officials conducted an unreasonable search of
an inmate. First, a unanimous court in Winston v. Lee held that involuntary
surgery on a pretrial detainee to recover evidence violated the Fourth Amendment.
470 U.S. 753 (1985). Second, in Bell v. Wolfish, the Court “explained that the basic
test for the constitutionality of a search that invades the integrity of an inmate’s
body is reasonableness” under the Fourth Amendment. Forbes v. Trigg, 976 F.2d
308, 312-13 (7th Cir. 1992). Tasked with considering a blanket challenge to a
detention center’s practice of conducting visual body-cavity searches following
contact visits, the Court assumed in Bell without deciding that the Fourth
Amendment applied and imposed a reasonableness standard on the searches. 441
U.S. at 558 (adding that strip searches and visual inspections “instinctively give us
the most pause”). Bell held that the professionally-conducted, purely visual bodycavity searches at issue could in some cases comport with the Fourth Amendment.

Id. at 560. However, the Court made clear that its holding went no further, nor did
it provide license for corrections officers to conduct strip searches in an abusive
manner. Id. (“[A]buse cannot be condoned. The searches must be conducted in a
reasonable manner.”). Third, in Hudson, the Supreme Court applied the traditional
Fourth Amendment analysis to conclude that prisoners lacked a reasonable
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expectation of privacy in their property or surroundings while imprisoned. 468 U.S.
at 525-26; see also Stroud v. United States, 251 U.S. 15, 20-21 (1919) (applying the
Fourth Amendment reasonability standard to a prisoner’s claim that his mail was
unreasonably searched by the warden).
The Court has likewise applied the traditional Fourth Amendment inquiry
into reasonableness in other settings – even those implicating reduced privacy
expectations. Such contexts include the homes of probationers and parolees, United

States v. Knights, 534 U.S. 112, 118-20 (2001); Samson v. California, 547 U.S. 843
(2006); public schools in which minors are entrusted to the care of educators,

Safford Unified School Dist. No. 1 v. Redding, 557 U.S. 364, 370-71 (2009); and
airports, where “the need for [searches] to ensure public safety can be particularly
acute,” City of Indianapolis v. Edmond, 531 U.S. 32, 47-48 (2000).
Simultaneously, the Supreme Court has eschewed categorical exceptions to
the Fourth Amendment. Instead, the Court has recognized that the “sounder course
is to recognize that the Fourth Amendment governs all intrusions by agents of the
public upon personal security, and to make the scope of the particular intrusion, in
light of all the exigencies of the case, a central element in the analysis of
reasonableness.” Terry v. Ohio, 392 U.S. 1, 17 n.15 (1968). In Bell, for example, the
Supreme Court explained that the Fourth Amendment balancing test must be made
on a case-by-case basis and was “not capable of precise definition or mechanical
application.” Bell, 441 U.S. at 559; see also id. at 550-51 (taking care to phrase its
holding narrowly, going no further than necessary to reverse the lower court’s
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ruling); see also Mary Beth G., 723 F.2d at 1272. Likewise, when addressing
detainee strip searches in Florence v. Board of Chosen Freeholders of County of

Burlington, 566 U.S. 318 (2012), the Supreme Court was careful to reserve
flexibility for differing circumstances. Id. at 338-39; see also id. at 340 (Roberts, C.J.,
concurring) (conditioning his concurrence on the Court’s allowance for the
“possibility of exceptions”); id. at 340-41 (Alito, J., concurring) (same).
Rather than carving out categorical exceptions to Fourth Amendment based
on a prisoner’s status, the Supreme Court has accounted for the context of
incarceration by treating it as a central component of the reasonableness of the
individual’s expectation of privacy in that unique setting. Hudson, 468 U.S. at 527;

Bell, 441 U.S. at 559-60. Thus, in Vernonia School Dist. 47J v. Acton, 515 U.S. 646
(1995), when considering application of the Fourth Amendment to drug testing of
student athletes, the Supreme Court did not hold the amendment categorically
inapplicable, but rather noted that such factors as the “communal undress”
inherent in athletic participation diminished the students’ expectations of privacy
in a way that bore on the analysis of “reasonableness.” Id. at 646-47, 664-65. The
Supreme Court has further accounted for the context of incarceration by requiring
that courts defer to the appropriate judgment of jail or prison staff when assessing
the reasonability of a search. Brown v. Plata, 563 U.S. 493, 511 (2011); Florence,
566 U.S. at 330; Bell, 441 U.S. at 547-48.
The Supreme Court’s decision in Hudson v. Palmer does not foreclose Fourth
Amendment challenges to more intrusive or less justifiable searches, such as body
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cavity searches. In Hudson, the Supreme Court held that the Fourth Amendment
did not apply to shakedowns of prison cells because prisoners lack any legitimate
expectation of privacy in their property or surroundings while imprisoned. 468 U.S.
at 525-26. Hudson’s holding was limited to searches of the contents of prisoners’
cells, as distinguished from prisoners’ bodies. See id. at 536 (“We hold that the
Fourth Amendment has no applicability to a prison cell.”); see also id. at 536-40
(O’Connor, J., concurring) (confirming that the Court addressed inmates’ “privacy
and possessory interests in personal effects” and “searches and seizures of the
contents of an inmate’s cell”); see also Peckham v. Wisc. Dep’t of Corr., 141 F.3d 694,
696-97 (7th Cir. 1998) (Hudson merely abrogated Fourth Amendment protections
against unreasonable searches of prisoners’ cells.). The Supreme Court has
elsewhere recognized the obvious difference between bodily searches and those
involving property. See, e.g., Wyoming v. Houghton, 526 U.S. 295, 303 (1999)
(searches of a person’s body receive “significantly heightened protection” under the
Fourth Amendment as compared with less invasive searches of property).
To be sure, “lawful incarceration brings about the necessary withdrawal or
limitation of many privileges and rights.” Bell, 441 U.S. at 545-46 (quoting Price v.

Johnston, 334 U.S. 266, 285, (1948)). However, as Judge Posner has observed:
We must not exaggerate the distance between ‘us,’ the lawful ones, the
respectable ones, and the prison and jail population; for such exaggeration
will make it too easy for us to deny that population the rudiments of humane
consideration. . . . Animals have no right to wear clothing. Why prisoners, if
they are no better than animals? There is no answer, if the premise is
accepted. But it should be rejected, . . . and the duty to a society that would
like to think of itself as civilized to treat its prisoners humanely therefore
acknowledged . . . .
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Johnson, 69 F.3d at 152 (Posner, J., concurring and dissenting); see also Plata, 563
U.S. at 510 (“Prisoners retain the essence of human dignity inherent in all
persons.”); U.S. ex rel. Miller v. Twomey, 479 F.2d 701, 713 (7th Cir. 1973) (“The
restraints and the punishment which a criminal conviction entails do not place the
citizen beyond the ethical tradition that accords respect to the dignity and intrinsic
worth of every individual.”). These precedents compel recognition of prisoners’
Fourth Amendment rights to be free from unreasonable body cavity searches.
B.

The District Court Erred in Construing Seventh Circuit Precedent to
Categorically Foreclose Plaintiffs’ Fourth Amendment Claims, Without
Consideration for the Circumstances of the Body Cavity Searches.

The district court erred in holding that this Circuit’s precedents foreclose any
Fourth Amendment protection for prisoners from visual body cavity searches, no
matter the circumstances. A. 15. First, the district court misconstrued this Circuit’s
precedents, which, when considered with regard to their specific holdings and facts
– as opposed to mere dicta and reasoning not necessary to the outcome in the case –
compel the opposite conclusion. Notably, every other circuit to have considered the
question has applied the Fourth Amendment reasonability requirement to visual
body cavity searches of prisoners. Second, the district court improperly failed to
account for Plaintiffs’ evidence of the degrading and abusive features of the body
cavity searches when assessing whether Plaintiffs presented evidence of a
cognizable Fourth Amendment search.
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The District Court Erred in Misconstruing Seventh Circuit
Precedent to Categorically Prohibit Application of the Fourth
Amendment to Visual Body Cavity Searches.

The district court erred in misconstruing Circuit precedent to categorically
prohibit application of the Fourth Amendment to visual body cavity searches,
regardless of the circumstances of the searches.
To the contrary, a long line of Seventh Circuit precedent establishes that
prisoners retain Fourth Amendment protection against unreasonable searches of
their bodies, as distinguished from searches of their property or surroundings. See

Forbes v. Trigg, 976 F.2d 308, 312 (7th Cir. 1992) (“[P]rison inmates retain
protected privacy rights in their bodies, although these rights do not extend to their
surroundings”); Canedy, 16 F.3d at 186 (visual body cavity searches of prisoners
“must be conducted in a reasonable manner”); Sparks, 71 F.3d at 261 (involuntary
catheterization of prisoner triggers Fourth Amendment protection); Peckham, 141
F.3d at 697 & n.2 (answering “yes” to the question of whether prisoners enjoy
protection under the Fourth Amendment against unreasonable searches and
seizures, and noting that “[b]y holding that prisoners retain some rights under the
Fourth Amendment we join the 2nd, 6th, 9th and 11th circuits”); Mary Beth G., 723
F.2d at 1272 (upholding the determination that mass strip searches in police
lockups violated the Fourth Amendment and observing: “we can think of few
exercises of authority by the state that intrude on the citizen’s privacy and dignity
as severely as the visual anal and genital searches practiced here”); King, 789 F.3d
at 900 (holding that “the Fourth Amendment continues to protect some degree of
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privacy for convicted prisoners, at least when it comes to bodily searches”); see also

Bullock v. Dart, 599 F. Supp. 2d 947, 963 (N.D. Ill. 2009) (class of jail inmates
challenging mass strip searches present triable Fourth Amendment claims).
In granting summary judgment, the district court relied primarily on two
decisions: Johnson v. Phelan, 69 F.3d 144 (7th Cir. 1995); and King v. McCarty, 781
F.3d 889 (7th Cir. 2015) (per curiam). Neither case stands for the broad proposition
the district court took from it.

Johnson considered a Fourth Amendment challenge to routine monitoring by
female corrections officers of male prisoners in their daily activities, including
“[a]nonymous visual inspections from afar” of unclothed prisoners in partially
obstructed showers and toilets (69 F.3d at 145-49) – a far cry from the prolonged
and abusive body cavity searches at issue here. The Johnson panel held that the
routine cross-gender observation comported with the Fourth Amendment because it
was based on the prison’s needs to hire female correctional officers, and because
some observation of nude inmates was necessary for female correctional officers to
adequately perform their regular duties. Id. Plaintiffs do not deny that the Johnson
panel at times used broad language discounting prisoners’ rights to bodily privacy
as a categorical matter in a misconstruction of Hudson. Yet that language was dicta,
unnecessary to the holding in Johnson, as recognized by this Circuit in Peckham.

See 141 F.3d at 696-97 (repudiating Johnson to the extent that it suggests that
prisoners lack a Fourth Amendment right to bodily privacy); see also Sparks, 71
F.3d at 261 (“Hudson did not require the Court to decide what interests prisoners
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retain in their bodies, as opposed to their surroundings. . . . Certainly, Hudson does
not establish that the interior of one’s body is as open to invasion as the interior of
one’s cell.”). In cases that both pre and post-date Johnson, this Circuit has
recognized that prison strip searches must comport with the Fourth Amendment
requirement of reasonableness. See supra at 37-38. Thus, the district court erred in
viewing Johnson as an obstacle to an independent examination of the expectations
of privacy at issue here. See generally Mary Beth G., 723 F.2d at 1271 (“[A]bsent
precedent that is clearly controlling, it is incumbent on us to examine independently
the searches conducted here in light of the requirement of the fourth amendment
that they not be ‘unreasonable.’”).
Nor does a proper reading of King v. McCarty foreclose Plaintiffs’ claims. In

King, the Seventh Circuit considered an inmate’s transfer from the county jail to
IDOC custody in a “less than opaque” prison jumpsuit. 781 F.3d at 892-93. The
Court held that the inmate had suffered no Fourth Amendment violation merely
because guards and other inmates were allegedly able to view the exterior of his
body through the jumpsuit. Id. at 889, 892-93, 899-901. Under the facts of that case,
the panel reasoned that it would not extend the Fourth Amendment to “a form of
prolonged visual search in which [the inmate] was not touched.” Id. Yet as with

Johnson, the opaque jumpsuit at issue in King bears no resemblance to the invasive
and intrusive body cavity searches at issue in this litigation. Seventh Circuit
precedent recognizing the invasion of privacy entailed by a body cavity search
compels limitation of King to its facts. See supra at 37-38.
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The district court’s contrary position – that the Fourth Amendment permits
indiscriminate visual body cavity searches in prison, regardless of their
circumstances or the manner in which they are conducted – has sweeping and
dangerous implications. Correctional officers can by virtue of their employment
become desensitized over time to the traumatic and dehumanizing effects of strip
searches. See Bull v. City & County of San Fran., 595 F.3d 964, 1000 (9th Cir. 2010)
(en banc) (Thomas, J., dissenting) (citing Philiip Zambardo, The Lucifer Effect:
Understanding How Good People Turn Evil (2007) (describing Stanford prison
experiments on guard and inmate behavior)). As this Circuit recognized in Sparks,
retention of Fourth Amendment protections in prison guards against noblyconceived yet misguided practices invasive of prisoners’ rights to bodily privacy. As
but one example:
Suppose a prison decided to use the inmates as subjects in hazardous medical
tests, without seeking their consent. Introducing drugs or biological material
into prisoners could well violate their rights under the fourth amendment,
even though the warden and medical staff acted for noble purposes and with
a belief that the experiment was safe.

Sparks, 71 F.3d at 261. As but another: suppose a prison decided to house all of its
prisoners in a perpetual state of nudity to root out contraband and reduce prison
violence. The Fourth Amendment’s protection serves a critical role in forestalling
such misguided experiments even absent a punitive intent to harass cognizable
under the Eighth Amendment.
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The Decisions of Every Other Federal Circuit Confirm that
Prisoners Retain Fourth Amendment Protection Against
Unreasonable Visual Body Cavity Searches.

In the 37 years since the Supreme Court decided Bell, all other federal
circuits to consider the question have held that prisoners retain sufficient privacy
interests in their bodies such that visual body cavity searches must comport with
the Fourth Amendment. That is the proper reading of Bell, Hudson, and the
Supreme Court’s remaining Fourth Amendment precedents.
These cases confirm that the Supreme Court’s jurisprudence does not permit,
much less require, the result reached by the district court. See, e.g., Cookish v.

Powell, 945 F.2d 441, 446 (1st Cir. 1991) (stating that by the time of the search in
1987, it was “clearly established that body cavity searches had to be reasonable
under the Fourth Amendment.”); Arruda v. Fair, 710 F.2d 886, 887 (1st Cir. 1983),
cert. denied, 464 U.S. 999 (1983) (recognizing that a “severe if not gross interference
with a person’s privacy [] occurs when guards conduct a visual inspection of body
cavities”); Covino v. Patrissi, 967 F.2d 73, 78 (2d Cir. 1992) (concluding that “we
have little doubt that society is prepared to recognize as reasonable the retention of
a limited right of bodily privacy even in the prison context”); Harris v. Miller, 818
F.3d 49, 57 (2d Cir. 2016) (reiterating that “inmates retain a limited right to bodily
privacy under the Fourth Amendment”); Parkell v. Danberg, 833 F.3d 313, 326 (3d
Cir. 2016) (concluding that “the Fourth Amendment applies to bodily searches in
prison”); Lee v. Downs, 641 F.2d 1117, 1119 (4th Cir. 1981) (“Most people [] have a
special sense of privacy in their genitals, and involuntary exposure of them in the
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presence of people of the other sex may be especially demeaning and humiliating.
When not reasonably necessary, that sort of degradation is not to be visited upon
those confined in our prisons.”); Hutchins v. McDaniels, 512 F.3d 193, 196 (5th Cir.
2007) (the Fourth Amendment “governs searches of prisoners, and . . . a strip search
by a prison guard can give rise to the level of a Fourth Amendment violation.”);

Moore v. Carwell, 168 F.3d 234, 237 (5th Cir. 1999) (same); Cornwell v. Dahlberg,
963 F.2d 912, 916 (6th Cir.1992) (“[T]his Circuit has joined others in recognizing
that a convicted prisoner maintains some reasonable expectations of privacy while
in prison, particularly where those claims are related to forced exposure to
strangers of the opposite sex.”); Levine v. Roebuck, 550 F.3d 684, 687 (8th Cir.
2008); Seltzer–Bey v. Delo, 66 F.3d 961, 963 (8th Cir.1995); Somers v. Thurman,
109 F.3d 614, 618 (9th Cir. 1997); Sepulveda v. Ramirez, 967 F.2d 1413, 1415 (9th
Cir. 1992) (prison inmates retain the right to bodily privacy); Mitchenfelder v.

Sumner, 860 F.2d 328, 333-34 (9th Cir. 1988) (same); Farmer v. Perrill, 288 F.3d
1254, 1259 (10th Cir. 2002) (prisoners retain some right to privacy); Fortner v.

Thomas, 983 F.2d 1024, 1030 (11th Cir. 1993) (citing Lee, 641 F.2d at 1119) (“We
are persuaded join other circuits in recognizing a prisoner’s constitutional right to
bodily privacy because most people have ‘a special sense of privacy in their genitals,
and involuntary exposure of them in the presence of people of the other sex may be
especially demeaning and humiliating.’”).
While this appeal can be resolved based on existing Seventh Circuit
precedent, this Court should go further and harmonize the outlier cases of Johnson
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and King with all remaining Seventh Circuit precedent and with that of its sister
circuits, as the district court recognized. A. 15 (adding: “This might be the case to
push for a change, but that is a decision for the Seventh Circuit Court of Appeals,
not this Court.”). Reconsideration of circuit precedent under Seventh Circuit Rule
40(e) is appropriate because the Supreme Court has left open the option of
mounting a Fourth Amendment challenge to body cavity searches of prisoners; this
Circuit’s precedents, properly read, do not foreclose such a claim; all other circuits
to have considered the question permit such claims to proceed; and strong
constitutional arguments weigh in favor of allowing such litigation. See United

States v. Carlos-Colmenares, 253 F.3d 276, 277 (7th Cir. 2001) (overruling circuit
precedent on ground that other circuits had since considered the issue and reached
a contrary conclusion). The Seventh Circuit stands alone in suggesting a contrary
rule in two outlier decisions, Johnson and King, and this Court should make clear
that those cases are confined to their facts.
3.

The District Court Erred in Failing to Account for the Intrusive
and Degrading Circumstances of the Body Cavity Searches at
Issue.

The district court further erred in failing to take into account the intrusive
and degrading circumstances of the body cavity searches when assessing whether
Plaintiffs presented evidence of a cognizable Fourth Amendment search. As set
forth above, visual body cavity searches intrude on the very core of the personal
privacy and dignity protected by the Fourth Amendment. See supra at 28-31. On
top of this severe intrusion, Plaintiffs presented evidence of body cavity searches
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conducted with an additional set of degrading, intrusive, and humiliating
characteristics that only further compel the conclusion that they trigger Fourth
Amendment scrutiny. The district court felt constrained by dicta in Johnson and

King and thus failed to take into account these degrading and abusive
circumstances. A. 15. Yet in light of the countervailing Seventh Circuit precedent
recognizing prisoners’ right to freedom from unreasonable searches of their bodies,
the district court’s approach was erroneous.
First, Plaintiffs presented evidence that they were not only viewed while
naked, but that they were forced to manipulate their own bodies to expose their
most private and sensitive regions – regions not observable to prison officials
merely conducting routine surveillance of prisoners on toilets and in showers. See

supra at 28-31 (visual inspections of body cavities are among the most severe
intrusions on privacy and dignity that the government can legally effect).
Second, Plaintiffs presented evidence that they were forced to expose to
others the deeply private bodily function of menstruation and to undergo the
searches in unsanitary, degrading conditions due to Defendants’ failure to
accommodate menstruating women. Menstruating prisoners were forced to remove
tampons from their vaginal cavities and present those, or sanitary napkins, for
inspection by government agents. As the Seventh Circuit has recognized with
regard to the bodily function of urination, “[t]here can be little doubt that a person
engaging in the act of urination possesses a reasonable expectation of privacy as to
that act, and as to the urine which is excreted.” Schaill by Kross v. Tippecanoe Cty.
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Sch. Corp., 864 F.2d 1309, 1312 (7th Cir. 1988) (other citation omitted). The same is
even more true in the case of menstruation, a bodily function many women choose
to keep private from onlookers of any kind, including intimate partners. The forced
removal of sanitary products in front of onlookers increased the scope of the
humiliation caused by the strip searches. See A.112 (McCulloch & Scraton).
Third, the plaintiff class was forced to stand in floors contaminated by
menstrual blood and other bodily fluids. The invasiveness of the strip search was
“amplify[ied]” by its commission in unsanitary conditions, on surfaces covered with
bodily fluids from other prisoners. See Salem v. Michigan Dep't of Corr., 643 F.
App’x 526, 530 (6th Cir. 2016).
Fourth, Plaintiffs presented evidence that the strip searches were conducted
in groups of four to ten prisoners, in a public setting within the prison, and in full
view of onlookers not conducting the search. “The wider an audience for a strip
search, the more humiliating it becomes, especially when the stripped individual is
exposed to bystanders who do not search the searching officers’ institutional need to
view her unclothed.” Williams v. City of Cleveland, 771 F.3d 945, 953 (6th Cir.
2014) (citing Stoudemire v. Michigan Dep’t of Corrections, 705 F.3d 560 (2013)).
“Courts across the country are uniform in their condemnation of intrusive searches
performed in public.” Campbell, 499 F.3d at 719; see also Iskander v. Village of

Forest Park, 690 F.2d 126, 129 (7th Cir. 1982) (“Defendant naturally does not
maintain that routine strip searches may be conducted in a room open to the prying
eyes of passing strangers consistent with the reasonableness requirement imposed
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on all searches under the Fourth Amendment, nor would such a contention be
entertained.”); Mays v. Springborn, 575 F.3d 643, 650 (7th Cir. 2009) (recognizing
that strip searches may be unreasonable when performed on a group basis without
justification).
Fifth, those onlookers included both opposite-sex and civilian spectators, both
factors that increase the intrusiveness of a government strip search. “[W]hile all
forced observations or inspections of the naked body implicate a privacy concern, it
is generally considered a greater invasion to have one’s naked body viewed by a
member of the opposite sex.” Canedy, 16 F.3d at 187 (citations omitted)
(distinguishing cross-gender “pat-down searches and occasional or inadvertent
sighting . . . of inmates in their cells or open showers” from cross-gender observation
that “is more intrusive (like a strip search, in the absence of an emergency)”)
(collecting cases); see also May v. Trancoso, 412 F. App’x 899, 902 (7th Cir. 2011)
(unpublished) (presence of cross-gender and civilian spectators contribute to the
intrusiveness of a strip search); Smith v. Fairman, 678 F.2d 52, 54 (7th Cir. 1982)
(recognizing that prisoners retain “constitutional protection against invasions of
their privacy by members of the opposite sex”); York v. Story, 324 F.2d 450, 455 (9th
Cir. 1963) (“The desire to shield one’s unclothed figure from views of strangers, and
particularly strangers of the opposite sex, is impelled by elementary self-respect and
personal dignity.”); Cornwell v. Dahlberg, 963 F.2d 912, 916 (6th Cir. 1992) (“this
Circuit has joined others in recognizing that a convicted prisoner maintains some
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reasonable expectations of privacy while in prison, particularly where those claims
are related to forced exposure to strangers of the opposite sex”).
Sixth, Plaintiffs presented evidence that they were subjected to unwanted
touching throughout the duration of the strip searches. Cf. Bell, 441 U.S. at 558
n.39 (noting the search at issue involved the visual inspection of body cavities but
no touching); Florence, 566 U.S. at 325 (finding it significant that the strip searches
in that case did not involve any “touching of unclothed areas” as “[t]here are no
allegations that the detainees . . . were touched in any way as part of the
searches.”); Williams v. City of Cleveland, 771 F.3d 945, 952-53 (6th Cir. 2014)
(strip search involving contact by or with others “causes still deeper injury to
personal dignity and individual privacy”) (collecting cases). Here, women were
forced to stand in such close proximity to one another during the strip searches that
they were touching or nearly touching while naked.
Seventh, Plaintiffs further presented evidence that they endured degrading
comments throughout the strip search, such as comments about their odors,
attractiveness, and hygiene. See Somers v. Thurman, 109 F.3d 614 (9th Cir. 1997)
(“subjection of prisoners to verbal assaults during strip searches performed by
officials of the other sex serves no administrative purpose and might present a
question under the Fourth Amendment”); May v. Trancoso, 412 F. App’x 899, 902
(7th Cir. 2011) (unpublished) (presence of jeering and sexual ridicule added to the
intrusiveness of a strip search).
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Eighth, Plaintiffs presented evidence that the group nature of the strip
searches prolonged the duration of the searches, as well as the time that they spent
naked. Segura v. United States, 468 U.S. 796, 823 (1984) (“Even a seizure
reasonable at its inception can become unreasonable because of its duration”).
Ninth, Plaintiffs presented evidence that the strip searches were initiated by
aggressive and alarming conduct by Orange Crush tactical team members in full
riot gear, wearing helmets, vests, military boots, pepper spray, shields, and batons
that they banged on walls in a threatening manner. These Orange Crush members
further subjected the fully compliant plaintiff class to threats, forced standing,
physical restraints, and deprivation of access to the bathroom for a period of hours.
These frightening and abusive features, too, contributed to the invasion of dignity
entailed by the mass strip searches. Holland ex rel Overdorff v. Harrington, 268
F.3d 1179, 1194 (10th Cir. 2001) (“In evaluating the Fourth Amendment
reasonableness of a seizure, the officers’ verbal interaction as well as their physical
conduct become part of the totality of circumstances to be considered”); Fontana v.

Haskin, 262 F.3d 871, 878 (9th Cir. 2001) (“sexual verbal and physical predation
against a handcuffed arrestee” violates the Fourth Amendment); Hicks v. Moore,
422 F.3d 1246, 1253 (11th Cir. 2005) (harassing and abusive behavior can rise to
the level of “unreasonable” for Fourth Amendment purposes).
Tenth, Plaintiffs presented evidence that they were particularly vulnerable to
the strip searches because of the prevalence of sexual and domestic abuse amongst
women prisoners.
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Finally, Plaintiffs presented evidence that they did not undergo the strip
searches as a matter of choice to receive some kind of a privilege, such as a contact
visit or job assignment; rather, they were subjected to the searches en masse for the
purpose of training cadets. In Bell, in contrast, inmates were held to have had a
lessened expectation of privacy because they had elected to exercise their privilege
“to receive visitors and to enjoy physical contact with them” under conditions
outlined by the facility. See generally Shain v. Ellison, 273 F.3d 56, 64 (2d Cir.
2001) (citations and internal quotations omitted); Block v. Rutherford, 468 U.S. 576
(1984); Overton v. Bazzetta, 539 U.S. 126 (2003).
The district court’s failure to account for these degrading features of the body
cavity searches constituted error. Body cavity searches conducted in the manner
supported by Plaintiffs’ evidence are a far cry from the routine visual monitoring of
prisoners during the course of their day (Johnson) or the transportation of a
prisoner in a “less than opaque” prison jumpsuit (King), and precedent compels the
conclusion that they constitute cognizable Forth Amendment searches.
C.

Even Under the Dicta in King v. McCarty, Plaintiffs Presented
Sufficient Evidence of “Touching” and Bodily Intrusion to Warrant
Application of the Fourth Amendment Reasonableness Test.

Even to the extent that “touching” or bodily intrusion is the applicable
requirement for Fourth Amendment protection over a prison strip search (which
Plaintiffs dispute), the district court still erred in dismissing Plaintiffs’ Fourth
Amendment claims.
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During the strip searches, Plaintiffs were forced by correctional officers to
unwanted touch during the course of the strip searches. Specifically, they were
forced to stand naked, shoulder-to-shoulder, touching other naked inmates during
the entirety of the searches.
Plaintiffs were further subjected to intrusions into their bodies. Plaintiffs had
to bend over, spread their buttocks, and manually manipulate their bodies to expose
the interior areas of their vaginal and anal cavities. Plaintiffs had to remove
tampons with bodily fluids from the interior of their bodies and present sanitary
products, with accompanying bodily fluids, for inspection by a government agent –
an act materially indistinguishable from producing a urine sample. See Forbes v.

Trigg, 976 F.2d 308, 312-13 (7th Cir. 1992). Thus, even under the line drawn in
dicta in King between visual searches of a prisoner’s body and those that involved
“touching” or “bodily intrusion,” Plaintiffs presented sufficient evidence to trigger
Fourth Amendment protection.
II.

TAKING ALL INFERENCES IN PLAINTIFFS’ FAVOR, PLAINTIFFS
PRESENTED A TRIABLE CLAIM THAT THE MASS STRIP SEARCH WAS
UNREASONABLE IN BOTH ITS MANNER AND LACK OF A VALID
JUSTIFICATION.
In seeking summary judgment on Plaintiffs’ Fourth Amendment claims,

Defendants did not claim to have conducted the mass strip searches based on a
legitimate justification or in a reasonable manner. Instead, they argued only that,
as a categorical matter, Plaintiffs lacked any protected Fourth Amendment interest
in privacy – even over their body cavities – while imprisoned. R.103 at 7-8.
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Nevertheless, it bears mention that Plaintiffs indisputably surpass the
threshold showing of unreasonableness required at summary judgment to proceed
on Fourth Amendment claims. This inquiry “requires a balancing of the need for the
particular search against the invasion of personal rights that the search entails.
Courts must consider the scope of the particular intrusion, the manner in which it is
conducted, the justification for initiating it, and the place in which it is conducted.”

Bell, 441 U.S. at 559. Although courts afford prison administrators a certain level of
deference, they are not to defer blindly when “the record contains substantial
evidence showing their policies are an unnecessary or unjustified response to
problems of jail security.” Florence, 566 U.S. at 323; see also Plata, 563 U.S. at 511
(deference to prison administrators is not absolute, and courts “may not allow
constitutional violations to continue simply because a remedy would involve
intrusion into the realm of prison administration.”); Fortner v. Thomas, 983 F.2d
1024, 1029 (11th Cir. 1993).
Plaintiffs presented two independent theories of unreasonableness, either of
which suffice to require denial of summary judgment on Plaintiffs’ Fourth
Amendment claims. First, the failure to conduct a strip search “in a reasonable
manner” renders an otherwise lawful search unconstitutional. Bell, 441 U.S. at 560;

Hutchin v. McDaniel, 512 F.3d 193, 196 (5th Cir. 2007). In other words, the
“manner in which the searches were conducted must itself pass constitutional
muster.” Mays, 575 F.3d at 649; see also Williams, 771 F.3d at 952 (citing

Stoudemire, 705 F.3d at 574); Salem, 643 F. App’x at 529-30; Terry v. Ohio, 392 U.S.
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1, 17-18 (1968). Taking the facts in the light most favorable to Plaintiffs,
Defendants conducted body cavity searches of the plaintiff class in a highly invasive,
disrespectful, and dehumanizing manner, without any exigent circumstance or
legitimate penological purpose requiring implementation of the searches in that
manner. Thus, regardless of the justification for strip searches, the plaintiffs are
entitled to present to a jury their claims that the manner of the strip searches
rendered them unreasonable pursuant to the Fourth Amendment.
Second, Plaintiffs presented evidence that the prison conducted highly
intrusive mass public body cavity searches for the sole purpose of training cadets
and without any legitimate penological justification. As the intrusiveness of a
search increases, so, too, does the necessary justification for the search. Cornfield ex

rel. Lewis v. Consol. High Sch. Dist. No. 230, 991 F.2d 1316, 1321 (7th Cir. 1993).
Taking the facts in the light most favorable to Plaintiffs, the intrusive and
degrading mass strip searches at Lincoln Correctional Center served no legitimate
penological interest in eliminating or deterring contraband, and were, as
Defendants

admit,

implemented

solely

for

training

purposes.

Defendants

acknowledged that hands-on training, as opposed to mere instruction, is not even a
necessary component of cadet training. Moreover, training cadets to conduct strip
searches under the humiliating and degrading conditions described above runs
counter to the training needs of an institution. Taking these facts together, the
government interest in conducting strip searches was minimal and easily
outweighed by the intrusion invoked, supporting a jury finding of unreasonability.
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CONCLUSION
For all the foregoing reasons, Plaintiffs respectfully requests that this Court
reverse the judgment in Defendants’ favor on their Fourth Amendment claims and
remand for trial on those claims.
RESPECTFULLY SUBMITTED,
/s/ Ruth Brown

Counsel of Record for Plaintiffs-Appellants
Arthur Loevy
Jon Loevy
Michael Kanovitz
Tara Thompson
Ruth Z. Brown
LOEVY & LOEVY
311 North Aberdeen Street
Third Floor
Chicago, Illinois 60607
(312) 243-5900
ruth@loevy.com
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS
SPRINGFIELD DIVISION
BEVERLY THOGMORTON, et al.,

)
)

Plaintiffs,

)
)

v.

)

12-CV-3087

)

RUSSELL REYNOLDS, et al.,

)
)

Defendants.

)

ORDER
RICHARD MILLS, U.S. District Judge.
Plaintiffs in this class action-former and current female
inmates-seek damages for a group strip search conducted in
Lincoln Correctional Center on March 31, 2011, as part of a cadet
training exercise. The plaintiffs also seek to put a stop to the
practice.
Before the Court are several motions filed by Defendants:
Defendants' motion for summary judgment; Defendants' motion to
strike Plaintiffs' response thereto; and, Defendants' motion to strike
the report and testimony of Plaintiffs' expert.
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Defendants' Motion to Strike Plaintiffs' Summary
Judgment Response

Defendants' move to strike Plaintiffs' response on the grounds
that Plaintiffs' additional proposed facts are too numerous and
many of Plaintiffs' proposed facts are disputed or immaterial to the
limited nature of Defendants' motion for summary judgment.
Defendants ask the Court to strike the entire response or strike
certain paragraphs and give Defendants additional time to file a
reply.
The Court has reviewed Plaintiffs' response to the summary
judgment motion and does not find the response improper. That
some of Plaintiffs' proposed facts are disputed and immaterial to
deciding Defendants' summary judgment motion is not grounds for
striking the response and does not preclude a reply.
An extension to file a reply is also not warranted. Defendants

do not adequately explain why they did not file a timely reply,
particularly given the limited nature of their summary judgment
motion. Further, granting an extension would only unnecessarily
delay the trial. It is clear from the record that disputed questions of
fact exist for trial.
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Defendants' Motion for Summary Judgment

Plaintiffs state in footnote one of their response to the
summary judgment motion that they are no longer pursuing their
claims against the following 15 Defendants: M. Brooks, Last,
Bender, Bach, Brown, Dilley, Hinton, Jahner, Kenney, Killam,
Mathias, Rickard, Van Middlesworth, the current Warden of Lincoln
Correctional Center, 1 and Eddie Jones. Summary judgment will be
granted to these Defendants.
This appears to leave the following 17 Defendants sued for
damages in their individual capacities: Hulett, Reynolds, Dawdy,2
Craig, Edmonson, Johnson, 3 Leonetti, Pfeiffer, Slater, Krull, Dallas,
Anderson, Crudup, 4 Butler, Spaniol, Hatfield, and Pasley. (Pls.'
Resp. d/ e 113, footnote 1 and p. 51.) Defendants Yurkovich, Zavala
and Locke were sued in their official capacities only for purposes of
injunctive relief. (Sixth Amended Complaint, d/ e 83.) According to
Defendants, Yurkovich and Locke are now replaced by Christine
1

Plaintiffs say only "Warden" in their footnote, but they appear to mean the current Warden of lincoln
Correctional Center. The current Warden of lincoln Correctional Center was not involved in the strip search and is
not an appropriate party for injunctive relief because the female inmates are now housed in Logan Correctional
Center, not lincoln Correctional Center.
2
This Defendant's name is spelled "Dowdy" in the sixth amended complaint, but from Defendants• Answer the
correct spelling appears to be "Dawdy.,
3
Two "Johnsons" are listed in the Sixth Amended Complaint. Whether there are two separate Johnson
Defendants is not clear.
4
This Defendant's name is spelled "Krudup"' in the sixth amended complaint, but from Defendants• Answer the
correct spelling appears to be "Crudup."
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Brannon (the current warden of Logan) and Michael Atchison (the
current IDOC Deputy Chief of Operations) pursuant to Federal Rule
of Civil Procedure 25(d).
Moving to the merits of Defendants' summary judgment
motion, the following facts are recounted in the light most favorable
to Plaintiffs. On March 31, 2011, female inmates in two housing
units in Lincoln Correctional Center were strip-searched as part of
a cadet training exercise. According to Plaintiffs, they were
required to stand naked, nearly shoulder to shoulder with 8-10
other inmates in a room where they could be seen by others not
conducting the searches, including male officers. Menstruating
inmates had to remove their tampons and sanitary pads in front of
others, were not given replacements, and many got blood on their
bodies and clothing and blood on the floor. The naked inmates had
to stand barefoot on a floor dirty with menstrual blood and raise
their breasts, lift their hair, tum around, bend over, spread their
buttocks and vaginas, and cough. (Defs.' Proposed Undisp. Facts
56-62, 73, 74, dfe 113.)
Defendants wisely do not dispute that Plaintiffs' descriptions
support an Eighth Amendment claim if true. A strip search
Page 4 of 19
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conducted in an unnecessarily humiliating manner for no legitimate
reason can '"involve the unnecessary and wanton infliction of pain'
in violation of the Eighth Amendment." King v. McCarty, 781 F.3d
889, 896 (7th Cir. 2015); Mays v. Springborn, 575 F.3d 643, 649 (7th
Cir. 2009)(The Eighth Amendment prohibits strip searches
conducted "in a harassing manner intended to humiliate and cause
psychological pain."); Calhoun v. DeTella, 319 F .3d 936, 939 (7th
Cir. 2003)("the Eighth Amendment prohibits unnecessary and
wanton infliction of pain, thus forbidding punishment that is 'so
totally without penological justification that it results in the
gratuitous infliction of suffering.'")(quoted cite omitted).
The individual capacity Defendants argue instead that the
evidence does not support a fmding that they were personally
responsible for the manner in which the strip search was
conducted. A government employee must be personally responsible
for the alleged constitutional violation in order to be liable under 42
U.S.C. § 1983. Kuhn v. Goodlow, 678 F.3d 552, 556 (7th Cir.
20 12) ( "'An individual cannot be held liable in a § 1983 action
unless he caused or participated in an alleged constitutional
deprivation. '")(quoted cite omitted); Chavez v. Rlinois State Police,
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251 F.3d 612, 651 (7th Cir. 2001)(no respondeat superior liability
under § 1983).
However, Defendants' proposed undisputed facts do not
preclude a finding of personal responsibility against any
Defendants, even with no response from Plaintiffs. Only a few of
Defendants' proposed facts address personal involvement, and even
those few facts address only a few of the Defendants. According to
Defendants' proposed facts relevant to personal responsibility, the
Warden decided which units to search; Defendants Pasley and
Hatfield accompanied the cadets; Defendant Pasley was not aware
of complaints about the search; Defendant Pasley remained in the
living units during the shakedowns; and Defendant Reynolds "was
in and out of the housing units." (Defs.' proposed undisputed facts
9, 10, 20, 32.) None of these proposed facts demonstrates the

absence of a material dispute over each Defendants' knowledge,
authority, and participation in the incident.
Further, Defendants' personal responsibility argument avoids
confronting evidence in Plaintiffs' favor. Goka v. Bobbitt, 862 F.2d
646, 650 (7th Cir. 1988)(Defendants bear the burden of
demonstrating that no material factual disputes exist by pointing
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out evidence favorable to them as well as addressing known
evidence contrary to their position.) Defendants Hulett (the
Warden) and Reynolds (the Assistant Warden of Operations)
arguably knew of and approved of, facilitated, or turned a blind eye
to the manner in which the strip search was conducted. Matthews

v. City of E. St. Louis, 675 F.3d 703, 708 (7th Cir.20 12)(a supervisor
is personally responsible for constitutional violations if the
supervisor knew of the violation and facilitated, approved,
condoned, or turned a blind eye). Looking at the evidence in the
light most favorable to Plaintiffs, Defendant Hulett ordered and was
ultimately in charge of the shakedown. (Hulett Dep. p. 76, 78.)
Defendant Reynolds also instructed and oversaw the cadets and, if
Plaintiffs are believed, called the prisoners "bitches." (Reynolds'
Dep. pp. 85-86; Ieshia Brown Aff. para. 8.) Both Hulett and
Reynolds were arguably in a position to intervene and turned a
blind eye to how the searches were carried out.
Defendants Pasley and Hatfield, the training instructors, were
involved in the training and oversight of the cadets, according to
Plaintiffs. Pasley knew that strip searches were occurring and his
presence on the housing units allows an inference that he heard the
Page 7 of 19
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derogatory comments and threats made to Plaintiffs by the officers
on those units. (Hulett Dep. p.77, 79; Pasley Dep. pp. 6, 7.)
Hatfield was present in the gym and observed at least some of the
strip searches. (Hatfield Dep. pp. 15-19.) The rest of the individual
Defendants, according to Plaintiffs, were directly involved in the
unconstitutional aspects of the searches or were present and failed
to intervene. For example, Defendants Dawdy, Johnson, Leonetti,
Edmonson, Craig, Slater, Pfieiffer, and Krull were part of the
tactical team. (Thogmorton Aff. paras. 3, 20; Iesha Brown Aff. para.
2). Defendant Crudup was present during the strip searches and
made rude comments. (Crudup Aff. para. 18.) Defendants Dallas,
Anderson, and Butler also played a part in the training exercise.
(Reynolds Dep. pp. 42-43; Pfieffer's Resp. to Pls.' first interrogatory
2; Pfieffer's Resp. to Pls.' first interrogatory 2).
In short, the extent of these Defendants' knowledge and
participation in the strip search are disputed questions of fact on
this record. Defendants' personal responsibility argument may
ultimately prevail at trial, but that is for the jury to decide.
Defendants next argue that Plaintiffs' Fourth Amendment
claim is not legally viable under Seventh Circuit case precedent.
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The Supreme Court in Bell v. Wolfish, 441 U.S. 520 (1979)
held that visual cavity searches of pretrial detainees after contact
visits did not violate the Fourth Amendment, "assuming for present
purposes that inmate, both convicted prisoners and pretrial
detainees, retain some Fourth Amendment rights upon commitment
to a corrections facility .... " 441 U.S. at 558. Bell, however,
involved pretrial detainees, not convicted prisoners.
Mter Bell, the Seventh Circuit recognized in some cases a
convicted inmate's limited constitutional privacy right in his or her
body. In Forbes v. Trigg, 976 F.2d 308 (7th Cir. 1992), the Seventh
Circuit upheld a habeas challenge to an inmate's discipline for
refusing to provide urine sample but acknowledged that "[u]rine
tests are searches for Fourth Amendment purposes, and prison
inmates retain protect privacy rights in their bodies, although these
rights do not extend to their surroundings." 976 F.2d at 312-13.
In Canedy v. Boardman, 16 F.3d 183 (7th Cir. 1993), the Seventh
Circuit reversed the dismissal at the notice pleading stage of a claim
by a male prisoner that female guards strip searched him and
regularly observed his naked body. The Canedy Court
acknowledged a convicted inmate's constitutional right to privacy in
Page 9 of 19
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his or her body, a right to be balanced against legitimate prison
interests. 16 F.3d at 185, 188 (characterizing the adoption of
reasonable measures to protect an inmate's bodily privacy as a
"constitutional mandate.")
Two years after Canedy, in Johnson v. Phelan, 69 F.3d 144,
146 (7th Cir. 1995), the Seventh Circuit upheld the dismissal at the
notice pleading stage of a pretrial detainee male prisoner's claim
challenging cross-sex monitoring. The Court in Johnson stated that
"[w]e think it best to understand the references to 'privacy' in

Canedy and similar cases as invocations of the eighth amendment's
ban on cruel and unusual punishments." 69 F.3d at 147. The
majority opinion based its conclusion in part on Hudson v. Palmer,
468 U.S. 517 (1984), a Supreme Court case which held that
prisoners have no Fourth Amendment right of privacy in their cells.
468 U.S. at 536. Judge Posner dissented in part in Johnson,
apparently agreeing that the claim fell under the Eighth
Amendment but arguing that dismissal was premature and that
liability could exist under the deliberate indifference standard of the
Eighth Amendment. 69 F.3d at 155-56 ("If prison officials know
that they are subjecting male prisoners to gratuitous humiliation,
Page 10 of19
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the infliction is deliberate, even if the officials are not actuated by
any punitive purpose .... ")(Judge Poser, concurring and
dissenting).
A few years after Johnson, in Peckham v. Wisconsin Dept. of

Corrections, 141 F.3d 694 (7th Cir. 1998), the Seventh Circuit
upheld strip searches of a female inmate under the Eighth
Amendment, and, arguably, also under the Fourth Amendment.
The majority in Peckham wrote:
So, does a prison inmate enjoy any protection at all
under the Fourth Amendment ... ? Although we
acknowledge the tension between Johnson and Canedy,
we think the answer is "yes," but we hasten to add that
given the considerable deference prison officials enjoy to
run their institutions it is difficult to conjure up too
many real-life scenarios where prison strip searches of
inmates could be said to be unreasonable under the
Fourth Amendment.
141 F.3d at 697. The Court also stated that "regardless of
how one views the Fourth Amendment in this context, it is the
Eighth Amendment that is more properly posed to protect
inmates from unconstitutional strip searches, notably when
their aim is punishment, not legitimate institutional
concems." 141 F.3d at 697. Judge Easterbrook concurred
separately, characterizing the above indented quote as dicta
Page 11 of19
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and arguing that Johnson required strip searches of convicted
inmates to be analyzed under Eighth Amendment, not the
Fourth Amendment. Id at 698-99.

Later in an unpublished

opinion in a different case, the Court characterized Peckham
as holding that "prisoner strip-search claims are better
addressed under the Eighth Amendment." Payette v.

Hoenisch, 284 Fed.Appx. 348 * 5 (7th Cir. 2008)(not reported in
Fed. Rptr).
Defendants do not address the Seventh Circuit's most recent
discussion of privacy rights of convicted prisoners in their bodies:
King

v. McCarty, 781 F.3d 889 (7th Cir. 2015). Plaintiffs address the

case in a notice of supplemental authority filed on March 30, 2016.
In King, a per curiam decision, the Seventh Circuit held that
the Eighth Amendment, not the Fourth Amendment, applied to a
convicted prisoner's claim that he had to wear a "see-through
jumpsuit that exposed his genitals and buttocks while he was
transported from a county jail to a state prison." 781 F.3d at 892.
The King Court reasoned:
The Supreme Court has adhered to the importance of the
subjective element of Eighth Amendment claims by
convicted prisoners like King, and the Court has never
Page 12 of19
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extended Fourth Amendment protection to a prisoner's
claim like King's. In light of those facts, we do not believe
we should expand the scope of Fourth Amendment
protection to strip-searches of convicted prisoners to
create an Eighth-Amendment-light standard in which
the subjective purposes of prison officials would not be
relevant. We conclude that King has failed to state a
claim upon which relief may be granted under the Fourth
Amendment.
781 F.3d at 900-901. The Court acknowledged that "case law
indicates that the Fourth Amendment protects, to some
degree, prisoners' bodily integrity against unreasonable
intrusions into their bodies[,]" but pointed out that the plaintiff
in King had alleged "only a prolonged form of visual search in
which he was not touched." 781 F.3d at 900 (emphasis in
original). The Court in King characterized the statements in

Peckham as dicta and seemed to confirm Johnson's
interpretation that Canedy's statements about privacy invoked
the Eighth Amendment, not the Fourth Amendment.
Judge Hamilton wrote separately in King to urge that the
Fourth Amendment claim proceed for further development.
Judge Hamilton noted the tension between cases in the
Seventh Circuit like Johnson, Canedy, and Forbes, a tension
also recognized in the majority opinion in King. 781 F.3d at
Page 13 of 19
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900-904. Judge Hamilton argued that, "we should recognize
that the Fourth Amendment's focus on objective
reasonableness may preserve some outer limit on the actions
of even well-meaning prison administrators where such bodily
searches are involved, while it also requires courts to give
substantial-but not complete--deference to the warden's
judgment." 781 F.3d at 904. Judge Hamilton wrote that "a
single panel obviously cannot resolve this tension in our
circuit's case law." 781 F.3d at 903. Petition for rehearing en
bane was denied, with Judge Hamilton concurring but noting
that the tension about the Fourth Amendment's application to
convicted prisoners would need to be addressed at some point.
King v. McCarty, Appeal No. 13-1769 (7th Cir., 6/1/15 order

denying rehearing en bane). The case settled on remand.
King v. McCarty, 11-CV-1126 (C.D. Ill.)

Plaintiffs argue that King is distinguishable because in
this case Plaintiffs had to remove tampons, bend over, and
subject their anal and vaginal cavities to inspection. However,
Plaintiffs do not appear to allege that officers touched Plaintiffs
bodies during the search. The search was limited to visual
Page 14 of 19
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inspection of the naked body as the Court understands the
claim, just like in King and Johnson. Plaintiffs point to no
controlling case in the Seventh Circuit in which a strip search
claim by a convicted prisoner-strip search meaning a visual
inspection of the naked body, including the anus and/ or
vaginal cavities-actually proceeded to disposition under the
Fourth Amendment rather than the Eighth Amendment.
In the Court's opinion, a change in the law would be needed
for Plaintiffs to pursue a Fourth Amendment claim. This
might be the case to push for a change, but that is a decision
for the Seventh Circuit Court of Appeals, not this Court. The
Fourth Amendment claim will be dismissed. 5
Defendants next argue that no injunctive relief is
warranted because IDOC policy specifically prohibits how the
search was allegedly conducted here, except for allowing group
strip searches in general under certain circumstances.
However, the !DOC allowance of mass group strip searches is
one of the main focuses of Plaintiffs' request for injunctive
5

Concepts of "reasonablenessN may still be relevant to the subjective and objective inquiries under the Eighth
Amendment. An unreasonable response to a known, substantial risk of serious harm or an objectively serious
condition of confinement would support liability under the Eighth Amendment.
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relief. (Pls.' Sixth Amended Complaint, Count III; Pls.' Resp. p.
113.) Further, Plaintiffs assert that the IDOC written policies
differ from the actual practice which the policymakers
knowingly allow to occur. At this point, the Court cannot
conclude that no possibility of injunctive relief exists. 6
III. Defendants' Motion to Strike the Report and Testimony of
Plaintiffs' Expert
Plaintiffs proffer Wendy Still as an expert, whom Defendants
appear to agree is qualified "to testify about general correctional
standards with respect to strip searches." (Defs. Mot. Strike Pls.'
Expert, p. 5.) The problem is Ms. Still's expert report, which
Defendants argue, and the Court agrees, contains many
conclusions that belong to the jury. (Still Expert Report, d/ e 11024.)

Ms. Still's report reads like a closing argument. She accepts
all of Plaintiffs' contentions as true and concludes that the March
2011 strip search was abusive, without legitimate purpose, and
caused severe pain and suffering. A long section recounts the
Defendants' subjective intent, what actually happened during the
6

Another case is pending about an allegedly similar group strip search of female inmates at Logan Correctional
Center on October 31, 2013. Brown v. Locke, 15-CV-1447 (C. D. Ill.)
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strip search, and what kind of harm Plaintiffs suffered. Her general
knowledge of correctional standards is admissible, but not her
opinions on what the jury must ultimately decide. Ms. Still's report
will not be admitted, and she will be limited to testifying about
correctional standards regarding strip searches. Admissible
testimony would include issues that are relevant to Plaintiffs' claims
such as generally accepted correctional standards for the planning,
overseeing, and conducting of strip searches, but would not include
the resolution of disputed questions of fact. Plaintiffs appear to
agree. (Pls. Resp., dfe 118, pp. 1, 9-13) If the parties seek further
guidance, they may make an offer of proof regarding Ms. Still's
testimony outside of the jury.

IV.

Conclusion

Material disputes of fact remain for the jury on Plaintiffs'
Eighth Amendment claim, but Plaintiffs' Fourth Amendment claim
is not viable under King and Johnson. The possibility of injunctive
relief cannot be ruled out at this time. Plaintiffs' expert may testify,
but only as to correctional standards regarding strip searches, not
to disputed questions of fact.
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Appendix 017

3:12-cv-03087 -RM-TSH # 122 Page 18 of 19
Case: 16-4234
Document: 21
Filed: 08/18/2017

Pages: 191

Ergo.

Defendants' Motion to Strike Plaintiffs Response is DENIED
(114).
Defendants' Motion for Summary Judgment is GRANTED IN
PART AND DENIED IN PART (102). Summary judgment is granted
to the following Defendants:

M. Brooks, Last, Bender, Bach,

Brown, Dilley, Hinton, Jahner, Kenney, Killam, Mathias, Rickard,
Van Middlesworth, the current Warden of Lincoln Correctional
Center, and Eddie Jones. Summary judgment is granted to
Defendants on Plaintifrs Fourth Amendment claim (Count I of the
Sixth Amended Complaint). Summary judgment is otherwise
denied.
Defendants' Motion to Strike the report and testimony of
Plaintifrs expert is GRANTED IN PART and DENIED IN PART (115).
CHRISTINE BRANNON, in her official capacity, is
SUBSTITUTED for Defendant Locke pursuant to Federal Rule of
Civil Procedure 25(d).
MICHAEL ATCHISON, in his official capacity, is
SUBSTITUTED for Defendant Yurkovich pursuant to Federal Rule
of Civil Procedure 25(d).
Page 18 of19

Appendix 018

3:12-cv-03087 -RM-TSH # 122 Page 19 of 19
Case: 16-4234
Document: 21
Filed: 08/18/2017

Pages: 191

The CLERK IS DIRECTED TO TERMINATE the following
Defendants: M. Brooks, Last, Bender, Boch, Brown, Dilley, Hinton,
Johner, Kenney, Killam, Mathias, Rickard, Van Middlesworth, the
current Warden of Lincoln Correctional Center, Eddie Jones, and
the "Unknown Illinois Department of Corrections Employees."7
The CLERK IS DIRECTED TO UPDATE THE DOCKET to
substitute Christine Brannon for Defendant Locke and Michael
Atchison for Defendant Yurkovich.
IT IS SO ORDERED.
ENTER: Apri114, 2016
FOR THE COURT:

a/Richard Mills
Richard Mills
United States District Judge

7

No additional Defendants have been identified, and the time has passed to do so.
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS
)
)
)
)
)
)
)
)
)

BEVERLY THROGMORTON, et al.,
vs.

Plaintiffs,

MELODY HULETT, et al.,
Defendants.

Case No. 12-3087

MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Now come the defendants, Joseph Yurkovich, Felipe Zavala, Melody Hulett,
Russell Reynolds, Russell Craig, Kim Johnson, Carlita Edmundson, Peter Leonetti,
Benny Dallas, Monica Slater, Troy Dawdy, Paul Pfieffer, Dominique Crudup, Abraham
Anderson, Alan Pasley, Renee Hatfield, Stephanie Spaniol, Shabeda Warden, James
Killian, Sheila Van Middlesworth, Michael Van Middlesworth, Brian Rickford, David Last,
David Dilley, Emma Bender, Barb Boch, Andrea Butler, Andrea Hinton, Brent Kenney,
Charles Mathias, Eddie Jones, Wendy Johner, Steven Johner, Courtney Krull and
Angela Locke, by and through their attorney, Lisa Madigan, Attorney General of the
State of Illinois, and in support of their motion for summary judgment state as follows:
INTRODUCTION
Plaintiffs are six women who were incarcerated at Lincoln Correctional Center
and/or Logan Correctional Center. Five of the plaintiffs (all but S. Brown) allege they
were subjected to an unconstitutional strip search at Lincoln Correctional Center on
March 31, 2011. In Counts I and II, they seek damages for violations of their Fourth

1

Appendix 020

3:12-cv-03087-RM-TSH # 103 Page 2 of 15
Case: 16-4234
Document: 21
Filed: 08/18/2017

Pages: 191

and Eighth Amendment rights from all defendants except Locke, Yurkovich and Zavala
(these are the individual defendants). Three of the plaintiffs (Heywood, S. Brown and
I. Brown) claim to have been subjected to a similar search at Logan Correctional Center
on October 31, 2013. In Count III, plaintiffs S. Brown and I. Brown seek injunctive
relief against defendants Locke, Yurkovich and Zavala to prevent such practices in the
future (these are the official capacity defendants). None of the counts in plaintiffs’
Sixth Amended Complaint appear to seek relief against defendant Hulett.
The individual defendants move for summary judgment because plaintiffs have
failed to produce evidence that any one of them was involved in taking the challenged
actions against any one of the named plaintiffs, and because no cause of action exists
under the Fourth Amendment. The official capacity defendants move for summary
judgment because they have implemented a policy of group strip searches for a
legitimate purpose and not for the purpose of harming the plaintiffs.

UNDISPUTED MATERIAL FACTS1
1. On March 31, 2011, a facility-wide shakedown was conducted at Lincoln
Correctional Center. (Ex. A, Dep. of Alan Pasley, p. 6.)
2. The facility-wide shakedown at Lincoln was a training exercise and shakedown
where offenders and their living units were searched.

(Ex. A, Dep. of Alan

Pasley, p. 7.)

For purposes of this motion only, the defendants present the facts in the light most
favorable to the plaintiff. If this matter proceeds to trial, the defendants may contest
2
1
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3. The goal of the March 31, 2011 shakedown was to remove and stop the
introduction of any type of contraband into the facility. (Ex. A, Dep. of Alan
Pasley, p. 74.)
4. The removal of contraband from a facility makes a safer environment for the
inmates and employees of a facility. (Ex. A, Dep. of Alan Pasley, p. 75.)
5. Allowing cadets to participate in mass shakedowns furthers both security goals
and the need to train new employees. (Ex. A, Dep. of Alan Pasley, pp. 76-77.)
6. After four weeks of training in report writing, conducting strip searches,
communicating with inmates, handcuffing procedures and professionalism,
cadets participate in facility searches as a training exercise. (Ex. A, Dep. of
Alan Pasley, p. 10.)
7. The training academy seeks the advice of the Chief of Operations of the Illinois
Department of Corrections to determine which facilities need to be shook down.
(Ex. A, Dep. of Alan Pasley, p. 7.)
8. One factor in selecting a prison to be searched is any current issues involving
contraband being recently found, intelligence from inmates as to a risk, or the
length of time since the prison was last searched. (Ex. A, Dep. of Alan Pasley,
p. 8.)
9. The Warden of the prison to be shook down determines which units will be
searched. (Ex. A, Dep. of Alan Pasley, p. 7.)

some of these facts.
3
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10. Defendants Pasley and Hatfield accompanied the training academy cadets to the
facility-wide shakedown at Lincoln Correctional Center on March 31, 2011. (Ex.
A, Dep. of Alan Pasley, p. 18.)
11. It is common practice in IDOC to conduct an unclothed search in conjunction
with a search of a living area during a mass shakedown. (Ex. A, Dep. of Alan
Pasley, pp. 22-23.)
12. Mass shakedowns occur separate from training exercises also. (Ex. A, Dep. of
Alan Pasley, p. 24.)
13. On March 31, 2011, the cadets were informed they were looking specifically for
expired medication and other minor violations of property rules. (Ex. A, Dep. of
Alan Pasley, pp. 38-39.)
14. Inmates are at times strip searched more than one at a time. (Ex. A, Dep. of
Alan Pasley, p. 61; (Ex. B, Dep. of Felipe Zavala, pp. 39-40.)
15. How many inmates will be searched at a time is determined based on the
specific construction of the facility being searched. (Ex. A, Dep. of Alan Pasley,
p. 61.)
16. Time constraints are also a concern when deciding how many inmates will be
strip searched at a time. (Ex. B, Dep. of Felipe Zavala, p. 58.)
17. The faster a mass shakedown is conducted, the more humane it is because it
reduces the burden on inmates and staff.

(Ex. A, Dep. of Alan Pasley, pp.

92-93.)

4
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18. IDOC policy does not allow cadets or correctional officers conducting strip
searches to made rude or derogatory comments to inmates. (Ex. A, Dep. of
Alan Pasley, pp. 63-64.)
19. An employee who makes rude or derogatory comments to an inmate is subject
to discipline. Cadets can be disciplined directly, bargaining unit employees must
be disciplined through an established process. (Ex. A, Dep. of Alan Pasley, p.
64.)
20. Defendant Pasley is not aware of any complaints about the manner in which
searches were conducted on March 31, 2011. (Ex. A, Dep. of Alan Pasley, p.
65.)
21. Cadets were trained to maintain a professional attitude during strip searches.
(Ex. A, Dep. of Alan Pasley, pp. 70-71.)
22. IDOC policy does not define how much privacy must be provided during a strip
search. (Ex. A, Dep. of Alan Pasley, p. 72.)
23. It would violate IDOC policy for male employees to be in a position where they
could observe female inmates being strip searched.

(Ex. A, Dep. of Alan

Pasley, p. 128.)
24. Male cadets do not conduct strip searches of female inmates. (Ex. A, Dep. of
Alan Pasley, p. 128.)
25. It would violate IDOC policy for the civilian who runs the beauty salon to be
present for strip searches. (Ex. A, Dep. of Alan Pasley, pp. 129-130.)

5
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26. Inmates who are menstruating would remove any sanitary devices during the
search. (Ex. A, Dep. of Alan Pasley, pp. 130-131.)
27. After the strip search is complete, a menstruating inmate should be allowed to
replace any sanitary device. (Ex. A, Dep. of Alan Pasley, pp. 132-133; (Ex. B,
Dep. of Felipe Zavala, pp. 31-32.)
28. In addition to cadets, both tactical officers and ordinary correctional officers were
present in the housing units being searched and in the gymnasium where strip
searches were conducted. (Ex. A, Dep. of Alan Pasley, p. 104.)
29. Defendant Pasley remained in the living units during the shakedowns. (Ex. A,
Dep. of Alan Pasley, p. 125.)
30. Some cadets would have participated in the strip searches, while others escorted
inmates to the gymnasium and then returned to the living units. (Ex. A, Dep. of
Alan Pasley, p. 126.)
31. The officers assigned to Lincoln Correctional Center were in the housing units,
escorted inmates to the gymnasium for strip searches, and/or conducted the
strip searches in the gymnasium. (Ex. D.)
32. Defendant Reynolds was in and out of the housing units on March 31, 2011.
(Ex. A, Dep. of Alan Pasley, p. 128.)
33. Starting in September 2012, all cadets of the opposing gender from inmates
being strip searched are removed from the area where the searches are
conducted. (Ex. A, Dep. of Alan Pasley, p. 145.)

6
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34. Cadets are constantly told during training that male employees cannot be in a
position to observe female inmates being strip searched. (Ex. B, Dep. of Felipe
Zavala, pp. 29-30.)
35. It is a violation of IDOC policy for tactical officers to brandish batons at compliant
inmates. (Ex. B, Dep. of Felipe Zavala, p. 35.)
36. Using derogatory language towards an inmate is a violation of IDOC policy and
should be reported. (Ex. B, Dep. of Felipe Zavala, pp. 35-36.)
ARGUMENT
I. The individual defendants did not violate plaintiffs’ rights under the Fourth
or Eighth Amendments.
Plaintiffs allege that the strip searches conducted on March 31, 2011 violated
their rights in several ways. Plaintiffs allege they were searched 4-6 inmates at a time.
During these searches, they were subjected to derogatory comments from the staff.
Plaintiffs also claim they were denied hygienic procedures for menstruating inmates.
Plaintiffs allege they were strip searched were male staff could view them. Finally,
plaintiffs allege they were threatened while walking to the gymnasium for strip searches
and forced to stand for an hour while waiting to be searched.
Prisoners have no right of privacy under the Fourth Amendment. Hudson v.
Palmer, 104 S.Ct. 3194, 3200 (1984); Johnson v. Phelan, 69 F.3d 144, 146 (7th Cir.
1995).

The Fourth Amendment proscription against unreasonable searches and

seizures therefore does not apply to prisoners. Id. Monitoring of naked prisoners is
permissible and sometimes mandatory. Johnson at 146. A claim that searches are
conducted as calculated harassment is properly analyzed under the Eighth
7
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Amendment’s ban on cruel and unusual punishment. Hudson at 3202; Peckham v.
Wisconsin Department of Corrections, 141 F.3d 694, 697 (7th Cir. 1998). A plaintiff
who claims he has been subjected to cruel and unusual punishment must show the
defendants have created risk or inflicted pain pointlessly. Johnson at 147. A guard or
warden must want to injure the prisoner or know of and disregard a substantial risk that
harm will befall the prisoner. Johnson at 149. A defendant must adopt a practice
because of the embarrassment it causes some prisoners, not despite it. Johnson at
151. A plaintiff must show that a strip search was not merely a legitimate search with
unpleasant methods, but instead was conducted in a harassing manner intended to
humiliate and inflict psychological pain. Calhoun v. DeTella, 319 F.3d 936, 939 (7th Cir.
2003).
a. Plaintiffs have not stated a cause of action under the Fourth
Amendment.
Count I of plaintiffs’ Sixth Amended Complaint alleges defendants Reynolds,
Anderson, Dallas, Edmonson, Johnson, Leonetti, Dowdy, Pfeiffer, Craig, Slater, Krudup
[sic], Krull, M. Brooks, Butler, Last, Bender, Boch, Brown, Dilley, Hinton, Johner,
Johnson, Kenney, Killam [sic], Mathias, Rickford, Spaniol, Van Middlesworth, Warden,
Hatfield, Pasley and Jones conducted strip searches at Lincoln Correctional Center on
March 31, 2011 in a manner that violated the Fourth Amendment’s ban on
unreasonable searches (Sixth Amended Complaint, pp. 16-17). However, there is no
Fourth Amendment protection against searches for prison inmates. Hudson v. Palmer,
104 S.Ct. 3194, 3200 (1984); Johnson v. Phelan, 69 F.3d 144, 146 (7th Cir. 1995).
Count I, brought pursuant to the Fourth Amendment, should be dismissed.
8
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b. Plaintiffs do not have evidence to support an Eighth Amendment
violation by any of the individual defendants.
In Count II, plaintiffs allege the same group of defendants from Count I violated
their rights under the Eighth Amendment. This is the proper amendment for analyzing
the claims made by the plaintiffs regarding the strip searches at Lincoln Correctional
Center on March 31, 2011. However, the plaintiffs have failed to make any allegation
against these defendants that would allow them to prevail on this count.
To be held liable under 42 U.S.C. 1983, an individual must have personally
caused or participated in an alleged constitutional deprivation. Harper v. Padilla, 400
F.3d 1052, 1062 (7th Cir. 2005)[citations omitted]. A claim under Section 1983 must be
dismissed unless, viewing the evidence in the light most favorable to the plaintiffs, a
reasonable jury could conclude that every defendant violated each of the plaintiffs’
Eighth Amendment rights.

Id.

In order to inquire into the state of mind of prison

officials who have allegedly violated the Constitution, a court must be presented with
“identified culprits.” Id. at 1066. The failure to identify specific individuals who violated
a plaintiff’s rights is fatal to that plaintiff’s claim. Id.
Count II is brought against 32 defendants. In an effort to determine which of
these 32 defendants is alleged to have violated each of the five plaintiffs’ rights in Count
II, the defense served the plaintiffs with interrogatories.

See Ex. C 1 .

Defendants

asked each plaintiff to identify the action taken by each defendant that violated her
rights and what evidence existed to support that claim. Ex. C, interrogatory number 2.
The plaintiffs offered only generalized responses, stating that each defendant
1

Each plaintiff provided an individual response to the defendants’ interrogatories. As they are substantially similar,
only a single copy is attached.

9
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participated in either conducting the searches, organizing or arranging for others to
perform the searches, or failing to terminate the searches. Plaintiff further referred the
defendants to their own interrogatory responses and other materials produced in
discovery.
The defendants’ interrogatory responses do not indicate that each defendant
participated in the search of each plaintiff.

See Ex. D. They indicated that the

defendants were involved in a series of activities, which for some defendants included
escorting and searching inmates.

There is no indication in these responses as to

which defendant searched which inmate, or that any of the defendants participated in
the alleged derogatory comments or other mistreatment.
Plaintiffs’ interrogatory responses referenced shakedown slips produced in
discovery by the defendants. (Bates stamped pages 1-33, attached to this motion as
Ex. E.) None of those pages contains any record of strip searches conducted by the
defendants on the plaintiffs. Most refer to cell searches made in the housing units.
Plaintiffs also refer to departmental records showing the defendants were part of
the facility-wide shakedown on March 31, 2011. (Bates stamped pages 34-44, 304,
and 319-334, attached to this motion as Ex. F.) Again, none of these pages indicate
which inmates were strip searched by which employees. It is not sufficient to show the
defendants were at work that day, there must be evidence they participated in a
constitutional violation.
The plaintiffs also reference materials they produced in discovery. The first set,
bates-stamped numbers 4-27, is a report by the John Howard Association with no

10
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specific reference to the parties (attached to this motion as Ex. G.) The second set is
a series of declarations from inmates, including the plaintiffs (bates-stamped as pages
33-98, attached to this motion as Ex. H.) Counsel’s review of these materials reveals a
single reference to a specific defendant. On page 38, defendant Johnson is alleged to
have made a comment to an unspecified inmate. There is no evidence this is directed
to any of the named plaintiffs.
The plaintiffs allege they were subjected to (1) obscenities and threats, (2)
standing for an hour, (3) strip searches in groups of 4-6 inmates, (4) being strip
searched in view of male officers, (5) unhygienic conditions and (6) derogatory
comments made during the strip searches. Other than a single reference to defendant
Johnson and an unidentified inmate, there is no evidence any of the individual
defendants participated in these activities except for the searching of more than one
inmate at a time. Group strip searches are allowed by IDOC policy and are not per se
unconstitutional. Mays v. Springborn, 575 F.3d 643, 650 (7th Cir. 2009). Just as in
Harper, where the plaintiffs alleged some of a group of officers used force against them
but were unable to say which defendants, plaintiffs have not made the necessary
showing that any of the individual defendants was involved in a constitutional violation.
II. Plaintiffs have not sought any relief from defendant Hulett.
Plaintiffs have named defendant Hulett, the Warden of Lincoln Correctional
Center in 2011, as a defendant in her official capacity. They have not listed her in any
count nor indicated what relief they are seeking from her. This is probably because the
plaintiffs admit that Lincoln Correctional Center no longer houses female inmates.

11
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Sixth Amended Complaint, par. 46. There is no injunctive relief, the only type of relief
available against a defendant in her official capacity, available against defendant Hulett
and she should be dismissed from this case.
III. Defendants Yurkovich, Zavala and Hatfield are not engaged in an ongoing
violation of the plaintiffs’ civil rights.
In Count III, plaintiffs seek injunctive relief against defendants Locke, Yurkovich and
Zavala. Plaintiffs claim that strip searches similar to the ones at issue in Counts I
and II continue in the Illinois Department of Corrections. The specific nature of the
strip searches being challenged is that they include (1) verbal abuse from staff, (2)
standing for long periods, (3) being searched in groups, (4) being searched in view
of male staff and (5) unhygienic conditions.

With the exception of searching

inmates in groups, the defendants deny these allegations represent the policy of the
Illinois Department of Corrections.
Both defendants Pasley and Zavala testified that verbal abuse by staff and strip
searching female inmates in view of male officers violates IDOC policies. Such
conduct should be reported and will be dealt with either by direct action against
cadets or through established disciplinary procedures for bargaining unit employees.
How long inmates are required to stand is left to the discretion of the staff
conducting searches, but staff are expected to accommodate the physical needs of
inmates.

The only challenged manner of conducting strip searches that is

consistent with IDOC policy is the practice of searching more than one inmate at a
time.
In Mays, the plaintiff alleged he was subject to daily strip searches in view of
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other inmates, sometimes in a cold room, that guards did not always change their
latex gloves, that demeaning comments were sometimes made, and that prison
regulations were violated. Mays at 649. The court found that group strip searches
are not per se unconstitutional, and that a plaintiff has to show they were conducted
without a valid reason, in a harassing manner intended to humiliate and cause
psychological harm.

Mays at 650.

Evidence that the guards lacked a valid

purpose and were acting to harm the plaintiff could include providing no justification
for the group searches, the demeaning comments and cold room, and the violation
of departmental rules. Id.
Here, the official capacity defendants are not alleged to have violated any of
IDOC’s rules.

Rather, they explained that demeaning language, unhygienic

conditions and observation by male staff all violate departmental policy. The only
aspect of the searches that form the basis for plaintiffs’ complaint that the official
capacity defendants were responsible for was the searching of more than one
inmate at a time. If there was a reason for searching in groups, such searches
would not violate the constitution.
Defendants Pasley and Zavala explained the purpose of group strip searches.
Searching several inmates at one time speeds the entire process. A faster mass
shakedown is considered more humane, as it reduces the burden on inmates and
staff. Even if the defendants are incorrect that group searches resulting in faster
overall shakedowns is more humane, they are not required to make perfect
decisions.

An incorrect assessment of recognized costs and benefits is just
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negligence, which does not violate the Eighth Amendment.

Johnson at 150

[citations omitted]. There is nothing to indicate the decision to strip search inmates
in small groups was made with the intent to humiliate the inmates or inflict
psychological distress. The official capacity defendants are not violating the rights
of the plaintiffs and no injunction should be entered.
WHEREFORE, for the above and foregoing reasons, defendants

asks this

Court to grant their motion for summary judgment.

Respectfully submitted,
Joseph Yurkovich, Felipe Zavala, Melody Hulett,
Russell Reynolds, Russell Craig, Kim Johnson,
Carlita Edmundson, Peter Leonetti, Benny Dallas,
Monica Slater, Troy Dawdy, Paul Pfieffer, Dominique
Crudup, Abraham Anderson, Alan Pasley, Renee
Hatfield, Stephanie Spaniol, Shabeda Warden,
James Killian, Sheila Van Middlesworth, Michael Van
Middlesworth, Brian Rickford, David Last, David
Dilley, Emma Bender, Barb Boch, Andrea Butler,
Andrea Hinton, Brent Kenney, Charles Mathias, Eddie
Jones, Wendy Johner, Steven Johner, Courtney Krull
and Angela Locke,
Defendanst,
LISA MADIGAN, Attorney General,
State of Illinois
By:

s/Christopher L. Higgerson
Christopher L. Higgerson #6256085
Assistant Attorney General
Attorney for Defendants
500 South Second Street
Springfield, IL 62706
Telephone: 217-557-0261
Facsimile: 217-524-5091
chiggerson@atg.state.il.us
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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF ILLINOIS
SPRINGFIELD DIVISION
BEVERLY THROGMORTON, DELORES
HENRY, and PATRICIA PHILLIPS, on behalf
of themselves and class of others similarly
situated,
Plaintiffs
v.
RUSSELL REYNOLDS, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

No. 12-3087

CERTIFICATE OF SERVICE
I hereby certify that on November 30, 2015, I electronically filed the foregoing
Memorandum of Law in Support of Motion for Summary Judgment with the Clerk of
Court using the CM/ECF system which will send notification of such filing to the
following:
Michael I Kanovitz

mike@loevy.com

Arthur R. Loevy

loevylaw@loevy.com

Jonathan I. Loevy

jon@loevy.com

Tara E. Thompson

tara@loevy.com

Rachel Steinback

rachel@loevy.com

Respectfully submitted,
By: s/ Christopher L. Higgerson
Christopher L. Higgerson
Attorney for Defendants
Office of the Illinois Attorney General
General Law Bureau
500 South Second Street
Springfield, Illinois 62706
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IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS, SPRINGFIELD DIVISION
BEVERLY THROGMORTON, et al.,
Plaintiffs,
v.
Lincoln Correctional Center Former Assistant
Warden REYNOLDS in his individual capacity,
et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. 3:12-cv-3087

Judge Richard Mills

JURY TRIAL DEMANDED

PLAINTIFFS’ RESPONSE TO DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
Plaintiffs, through their counsel, Loevy & Loevy, respond as follows to Defendants’
Motion for Summary Judgment (Dkt. No. 103):
INTRODUCTION
In March 2011, Defendants1 orchestrated the mass public strip search of approximately
200 women at Lincoln Correctional Center during a so-called “training exercise” for cadets. The
facts amassed by the Plaintiffs in discovery demonstrate numerous ways in which the cadet
training exercise transgressed all bounds of decency. Defendants performed strip searches of
female prisoners in large groups and in full view of men and other non-participants to the
searches. Despite the public setting, Defendants forced Plaintiffs to stand naked, shoulder-toshoulder with other prisoners, for prolonged periods of time and in positions in which they had to

1

Plaintiffs are not pursuing their claims against Defendants M. Brooks, Last, Bender, Boch,
Brown, Dilley, Hinton, Johner, Kenney, Killam, Mathias, Rickord, Van Middlesworth, Warden,
and Eddie Jones, and proceed only against Defendants Hulett, Reynolds, Dawdy, Craig,
Edmonson, Johnson, Leonetti, Pfeiffer, Slater, Krull, Dallas, Anderson, Crudup, Butler, and
Spaniol.
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expose their breasts and genitals. Defendants used threatening and sexually derogatory language
to humiliate and intimidate the prisoners, while ridiculing their naked bodies and body odors.
Defendants instructed the cadets to place tight handcuffs on the prisoners, and forced them to
stand for hours under threats and intimidation, without water, access to the bathroom, or regard
for age or disability status. And Defendants made no accommodation for the strip searches of
menstruating prisoners, resulting in non-hygienic and degrading conditions for all prisoners.
Defendants seek summary judgment on Plaintiffs’ Fourth Amendment claims on the sole
basis that Plaintiffs lack a Fourth Amendment right to privacy. Strip searches by government
actors are among the most demeaning, dehumanizing, humiliating, and degrading invasions of
privacy that exist in our society. In recognition of this reality, both the Fourth and Eighth
Amendments afford certain rights against unconstitutional strip searches to prisoners, and courts
require that even authorized strip searches be performed in a reasonable and respectful manner.
Defendants’ conduct – subjecting the Plaintiffs to such a terrifying, humiliating, degrading
experience for the sole purpose of training cadets – implicates the Fourth Amendment and
subjects Defendants to liability, and the Seventh Circuit has made clear that the cases upon
which Defendants’ rely do not stand for a contrary proposition.
Defendants also cannot escape liability for their misconduct by claiming that liability
attaches to only those who performed strip searches. An omission or a failure to intervene
suffices to violate civil rights when, as here, Defendants either directly participated in the
misconduct or failed to intervene despite having an opportunity to do so. The various Defendant
supervisors are also liable based on their knowledge of the misconduct and facilitation or
approval of it; their act of turning a blind eye toward the misconduct; and, their disregard of
known or obvious risks of constitutional violations that flowed from their failure to supervise

2
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their subordinates. In addition, Plaintiffs present ample evidence from which a jury could infer
that Defendants participated in a conspiracy to deprive the plaintiffs of their constitutional rights,
further establishing their liability.
Finally, Defendants argue, without citation to any legal authority, that Plaintiffs cannot
show they are entitled to injunctive relief. To dispose of this argument, this Court need look no
further than Plaintiffs’ evidence that a similarly problematic cadet training exercise occurred at
Logan Correctional Center in 2013. Taking the facts in the light most favorable to the Plaintiffs,
IDOC has a significant ongoing constitutional problem each time IDOC cadets conduct mass
strip searches for training purposes in a manner that degrades, humiliates, and sexually harasses
female inmates without a valid penological purpose. IDOC’s stated policy and the manner in
which it conducted the searches in this case – without any resulting discipline and without any
regard for the numerous grievances filed by inmates – demonstrates the serious risk of ongoing
harm to Plaintiffs and those similarly situated. This Court should accordingly deny Defendants’
motion for summary judgment in full.
PLAINTIFFS’ RESPONSE TO DEFENDANTS’ FACTS
I.

Undisputed Material Facts
9.

Admitted.

18.

Admitted.

23.

Admitted.

25.

Admitted.

32.

Admitted.

35.

Admitted.

36.

Admitted.

3
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Disputed Material Facts
1.

Admitted in part. The cadet training exercise was not “facility-wide.” See Exhibit

1, Reynolds Dep. at 36:18-22, 45:3-15. Pasley goes on to say two of five housing units searched.
Appear to be using shakedown to mean living areas. Exhibit 2, 2013 Pasley Dep. at 7:1-10.
Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶2; Id., Decl. of Beverly
Throgmorton at ¶2; Exhibit 1, Reynolds Dep. at 70:15-21. Exhibit 2, 2013 Pasley Dep. at 57:2258:3.
2.

Admitted in part. As set forth in response to Material Fact #1 above, the cadet

training exercise was not “facility-wide” because only two of five housing units were searched.
Exhibit 1, Reynolds Dep at 36:18-22, 45:3-15, 70:15-21; Exhibit 2, 2013 Pasley Dep. at 7:1-10,
57:22-58:3; Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶2; Id., Decl.
of Beverly Throgmorton at ¶2.
3.

Denied. Pasley testified that this was a training exercise, and that one reason for

the cadets being involved was to provide them with experience, meaning one purpose was for
training. Exhibit 2, 2013 Pasley Dep. at 7:1-10, 76:16-77:8. Pasley testified that the “overall
goal” was to remove and stop contraband. Pasley further testified that people outside the training
academy decided where the cadets go and what the cadets do, but the cadets and training staff
arrive with the purpose of finding contraband, and “then under the direction of the facility staff
that’s where we go into.” Id. at 75:9-20.) The purpose of having cadets conduct mass
shakedowns is “training driven,” and for no other reason. Exhibit 4, Yurkovich Dep. at 19:3-9
(“Q: Am I correct to say that the purpose of having the cadets conduct a mass shakedown was to
train them? A: Yes. Q: Were there any other reasons that they conducted mass shakedowns
during the training? A: No. It’s training driven.”); Exhibit 5, Zavala Dep. at 11:22-12:17 (“So it’s

4
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for training, correct? A: For training, absolutely. Q: Is it for anything else or primarily for
training cadets? A: It’s for training.”). The March 31, 2011 cadet training exercise was not driven
by concerns regarding Lincoln's institutional security or employee or inmate safety. Exhibit 6,
Hulett Dep. at 76:11-15 ("Question:. . . . Can you think of any reason other than the training of
cadets that you ordered a shakedown on March 31st, 2011, at the Lincoln facility? Answer: I
cannot."); see also id. at 91:1-9 ("If it was something major that was going on . . . I would think
that, you know, I would be able to recall that."); Exhibit 7, Hatfield Dep. at 51:19-23.
Defendant Reynolds has stated that he requested the cadet training exercise because of an
increase in contraband and assaults by prisoners of other prisoners and staff. Exhibit 1, Reynolds
Dep. at 12:7-14, 17:1-9. However, the monthly reports regarding inmate management data show
low levels of contraband and assaults in January 2011, February 2011, and March 2011 as
compared with previous months. See Exhibit 8, Inmate Management Data, Affidavit, and Inmate
Management Reports.
5.

Denied in part. Pasley testified that having cadets conduct strip searches furthers

two goals: stopping contraband from being introduced, and training. Exhibit 2, 2013 Pasley Dep.
at 76:16-77:8. Numerous other IDOC employees testified that the sole purpose of the mass
shakedowns was for training. Exhibit 4, Yurkovich Dep. at 19:3-9 (“Q: Am I correct to say that
the purpose of having the cadets conduct a mass shakedown was to train them? A: Yes. Q: Were
there any other reasons that they conducted mass shakedowns during the training? A: No. It’s
training driven.”); Exhibit 5, Zavala Dep. at 11:22-12:17 (“So it’s for training, correct? A: For
training, absolutely. Q: Is it for anything else or primarily for training cadets? A: It’s for
training.”). The March 31, 2011 cadet training exercise was not driven by concerns regarding
Lincoln's institutional security or employee or inmate safety. Exhibit 6, Hulett Dep. at 76:11-15

5
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("Question:. . . . Can you think of any reason other than the training of cadets that you ordered a
shakedown on March 31st, 2011, at the Lincoln facility? Answer: I cannot."); see also id. at
91:1-9 ("If it was something major that was going on . . . I would think that, you know, I would
be able to recall that."); Exhibit 7, Hatfield Dep. at 51:19-23.
6.

Denied in part. Pasley testified that cadet classes had four weeks of training in

report writing, strip searches, communication skills, and then right before the actual shakedown
had a short briefing on basic report writing skills, shakedown procedures, handcuffing
procedures, and “verbal aspects of professionalism.” Exhibit 2, 2013 Pasley Dep. at 9:16-10:16.
7.

Denied. Pasley testified that the training academy talked to the Chief of

Operations about “where they would like us to go for these searches,” not what facilities needed
a shakedown. Exhibit 2, 2013 Pasley Dep. at 7:11-19.
8.

Denied. Pasley’s deposition never provided a basis for his knowledge of what the

Chief of Operations was thinking when they made decisions, so his opinion is inadmissible and
lacking foundation. Moreover, Pasley testified that to determine where to send training cadets for
searches the Chief of Operations considered (1) travel limitations based on location and weather;
(2) current issues that gave certain facilities a specific need; (3) inmate intelligence; and (4) need,
“such as the fact that maybe it hadn’t been done for a specific amount of time.” Exhibit 2, 2013
Pasley Dep. at 8:7-18.
10.

Admitted in part, denied in part. Deny that this was a facility-wide shakedown,

since only some living units were searched. Exhibit 2, 2013 Pasley Dep. at 7:1-10.
11.

Denied. Routine shakedowns and tactical team shakedowns are not typically

accompanied by strip searches. Exhibit 6, Hulett Dep. at 74:11-75:13; Exhibit 1, Reynolds Dep.
at 27:10-19, 32:14-33:3.

6
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Admitted in part and denied in part. Pasley testified that cadets were told to look

for expired medication and “general nuisance contraband such as, you know, too many sheets,
too much commissary, things along that line.” Exhibit 2, 2013 Pasley Dep. at 38:18-39:4.
16.

This statement of fact is so vague and poorly defined that it cannot be admitted or

denied. Mr. Zavala testified that it was possible to search cellmates one at a time, but if there
were time constraints, “time is not on your side.” Mr. Zavala therefore testified that saving time
might impact whether to search cellmates together or separately, but did not testify to “time
constraints” impacting the method of searching beyond that situation. Exhibit 5, Zavala Dep. at
58:6-22.
17.

Denied. Pasley testified that the faster a strip search is conducted, “the less of a

burden we create on the offenders, it lessens the burden on the staff who have to deal with the
offender.” Exhibit 2, 2013 Pasley Dep. at 93:3-23. Pasley was therefore testifying that the faster
the shakedown, the more human because it lessened the burden on staff who have to deal with
the inmates. Id.
19. This statement is vague and ambiguous and therefore impossible to admit or deny. It
is unclear what is meant in this statement by “subject to discipline.” Plaintiffs admit that IDOC
policies prohibit making rude or derogatory comments to an inmate. However, in the search at
issue in this case, correctional staff made numerous rude and derogatory comments to inmates.
During the strip searches, correctional staff made demeaning references to gender and sexually
derogatory insults, such as calling the plaintiffs “bitches” and “dirty bitches” and remarking: “No
man wants to be with you because you smell like death.” See, e.g., Exhibit 9, 2013 Class
Member Declarations at P98 (Decl. of Teresa Williams, ¶7), P34 (Decl. of Stacey Bennick, ¶7),
P36 (Decl. of Iesha Brown, ¶7), P64 (Decl. of Jacqueline Hegwood, ¶7), P66 (Decl. of Delores
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Henry, ¶7), P68 (Decl. of Amanda Hunt, ¶7). Correctional staff including Defendant Slater made
derogatory comments and gestures about Plaintiffs’ bodies and odors during the strip searches.
See, e.g., Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton at ¶22;
Exhibit 9, 2013 Class Member Declarations at P44, Declaration of Michelle Clopton (“I
remember the corrections officers making rude comments about some of the women’s body
odors, weight, and personal appearance”); P60, Declaration of Tina Grobe (“Your pussy
stinks.”); P88, Declaration of Shawna Turner (“These women are nasty and they smell.”); P98,
Declaration of Teresa Williams (“These bitches stink.”); P46, Declaration of Amanda Conne
(“You all are fucking disgusting.”); P90, Declaration of Joanne Wade (“I can’t believe women
smell like this.”). During the strip searches, Defendant Crudup put a cloth over her mouth and
made comments like, “you bitches stink.” Exhibit 3, 2015 Class Member Declarations, Decl. of
Ieshia Brown at ¶18, Decl. of Beverly Throgmorton at ¶22 (“One of the corrections officers put
some sort of cloth over her nose and mouth and made insulting comments about the odor of
women being strip searched.”). Despite this, not a single cadet, corrections officer, training
specialist, or administrator raised and reported concerns during the March 2011 cadet training
exercise at Lincoln. Exhibit 1, Reynolds Dep. at 116:21-117:6; Exhibit 7, Hatfield Dep. at 61:2363:1. No internal investigation was completed of the March 2011 cadet training exercise, and not
a single employee received any discipline in connection with the cadet training exercise. Exhibit
1, Reynolds Dep. at 116:10-16; Exhibit 7, Hatfield Dep. at 44:22-24, 45:11-46:3, 62:19-23.
Under Defendant Hulett’s leadership of Lincoln, no correctional officers were ever disciplined
for conduct during a shakedown. Exhibit 6, Hulett Dep. at 58:7-10. Thus, no correctional officer
or training cadet involved in this search (or in any search under Defendant Hulett’s leadership of
Lincoln) was subject to discipline.

8
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Denied. Pasley testified that he learned about concerns about the way these

searches were conducted based on the John Howard Association investigation. Exhibit 2, 2013
Pasley Dep. at 65:15-24. Plaintiff admits that Pasley testified he did not receive any formal
complaints from inmates at Lincoln Correctional Center.
21.

Admitted in part and denied in part. Plaintiffs admit that during cadet training,

cadets received four weeks of training covering report writing, strip searches, communication
skills. Exhibit 2, 2013 Pasley Dep. at 9:16-10:16. Plaintiffs deny that cadets received training on
professionalism at the cadet training exercise itself. Defendant Reynolds’ briefing to the cadet
class was about what cadets were looking for, and had no mention of professionalism. Exhibit 2,
2013 Pasley Dep. at 38:18-39:10 (“the specifics of [the briefing given by Defendant Reynolds]
was basically thank you for coming and the fact that they were looking specifically for expired
medication, medication that wasn’t in its original container, and just general nuisance contraband
such as, you know, too many sheets, too much commissary, things along that line”). Officer
Slater also demonstrated for cadets how to apply handcuffs before the cadets practiced on the
prisoners. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown ¶5. And regardless
of whatever cadets were instructed about how to practice professionalism, during the shakedown
numerous correctional officers modeled for cadets the making of rude and derogatory comments
to inmates. During the strip searches, correctional staff made demeaning references to gender
and sexually derogatory insults, such as calling the plaintiffs “bitches” and “dirty bitches” and
remarking: “No man wants to be with you because you smell like death.” See, e.g., Exhibit 9,
2013 Class Member Declarations at P98 (Decl. of Teresa Williams, ¶7), P34 (Decl. of Stacey
Bennick, ¶7), P36 (Decl. of Iesha Brown, ¶7), P64 (Decl. of Jacqueline Hegwood, ¶7), P66
(Decl. of Delores Henry, ¶7), P68 (Decl. of Amanda Hunt, ¶7). Correctional staff including

9
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Defendant Slater made derogatory comments and gestures about Plaintiffs’ bodies and odors
during the strip searches. See, e.g., Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly
Throgmorton at ¶22; Exhibit 9, 2013 Class Member Declarations at P44, Declaration of Michelle
Clopton (“I remember the corrections officers making rude comments about some of the
women’s body odors, weight, and personal appearance”); P60, Declaration of Tina Grobe (“Your
pussy stinks.”); P88, Declaration of Shawna Turner (“These women are nasty and they smell.”);
P98, Declaration of Teresa Williams (“These bitches stink.”); P46, Declaration of Amanda
Conne (“You all are fucking disgusting.”); P90, Declaration of Joanne Wade (“I can’t believe
women smell like this.”). During the strip searches, Defendant Crudup put a cloth over her
mouth and made comments like, “you bitches stink.” Exhibit 3, 2015 Class Member
Declarations, Decl. of Ieshia Brown at ¶18, Decl. of Beverly Throgmorton at ¶22 (“One of the
corrections officers put some sort of cloth over her nose and mouth and made insulting
comments about the odor of women being strip searched.”).
22.

Denied. Pasley testified that the IDOC policy was to take the person to be

searched to a private area. Pasley testified that he interpreted that statement to mean “to remove
them to an area in which it’s as private as possible.” Exhibit 2, 2013 Pasley Dep. at 72:16-73:13.
24.

Denied. This statement of fact, as written, is vague and unclear as to whether

Defendants are referring to IDOC policies or practices. Plaintiffs vehemently deny that male
cadets do not participate in conducting strip searches of female inmates. Zavala testified that this
did occur in emergency situations. Exhibit 5, Zavala Dep. at 29:24-30:2. Moreover, numerous
witnesses testified in this case to observing or experiencing male cadets and male correctional
officers being present for the strip searches of female inmates. Exhibit 3, 2015 Class Member
Declarations, Decl. of Ieshia Brown at ¶14; Exhibit 3, 2015 Class Member Declarations, Decl. of
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Beverly Throgmorton, at ¶16; Exhibit 9, 2013 Class Member Declarations at P33 (Decl. of
Stacey Bennick, ¶3 (“The strip search took place in full view of people who were not performing
the actual strip search, including male corrections officers, IDOC training academy cadets,
civilians, and other inmates . . . . I remember seeing male corrections officers in the gym looking
at me as I was being strip searched.”); Exhibit 6, Hulett Dep. at 125:18-23. Exhibit 3, 2015 Class
Member Declarations, Decl. of Beverly Throgmorton, at ¶17.
26.

Denied. The statement of fact, as written, is vague and unclear as to what “search”

is being referred to (“Inmates who are menstruating would remove any sanitary devices during
the search.”) Plaintiffs admit that during the search that was conducted in this case, women were
forced to remove tampons during the search. The cited reference does not support the statement
if this is intended to refer to what IDOC policy is in these situations – Mr. Pasley claimed in the
cited deposition pages that he had never conducted a search with a female inmate so it was “hard
to know” exactly how these searches were conducted, and he was unsure whether the inmate
would remove their own tampon or whether staff would do so (he placed a “guess” that women
would do it themselves). Exhibit 2, 2013 Pasley Dep. at 130:23-31:24.
27.

As with number 26 above, this statement of fact, as written, is vague and unclear

as to whether it refers to IDOC policy or to how the search in this case was conducted. Further,
the cited reference does not support the statement if this is intended to refer to IDOC policy on
strip searches. Alan Pasley testified in his deposition that the searching of women who were
menstruating was “not an area that [he] had to deal with a whole lot.” Exhibit 2, 2013 Pasley
Dep. at 132:12-18. He further testified that after a strip search was finished, tampons or pads
“should be present in the area and if staff would observe the need they should be contacting
someone to get it,” which implies the policy is for staff to determine whether there is a need for a
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tampon or a pad. Id. at 132:19-33:9. Felipe Zavala also did not testify that menstruating inmates
are allowed to replace a sanitary device after a strip search. He testified instead that tampons and
feminine napkins were not available within cells and instead were in offices because there was
“abuse” with some of those items, but that they were available “for when they do need them.”
Exhibit 5, Zavala Dep. at 32:5-13. All Mr. Zavala testified to was that these products were
available after a search, but not that there was a policy that inmates be allowed to replace them.
Id.
28.

Denied. The cited reference does not support the statement. Pasley testified on the

cited page that there were ordinary correctional officers as well as tactical unit members who
escorted the women as they were moving from the housing units to the gym. Exhibit 2, 2013
Pasley Dep. at 104:9-12. He did not testify that those correctional officers or tactical units were
necessarily present in either the living areas or the gym.
29.

Denied. Defendant Pasley testified that he accompanied the cadets as they

transported prisoners to the gym. Exhibit 23, 2015 Pasley Dep. at 7:6-13, 9:16-21.
30.

Denied. The cited reference does not support the statement. Pasley testified on the

cited page that he “did not recall specifics as to who remained and who returned” but testified
that “typically what occurs” would be that some cadets would conduct a strip search and other
cadets would return to search the living areas.” Exhibit 2, 2013 Pasley Dep. at 126:1-13. He
repeated on this page several times that his theory was “strictly speculation” because he did not
recall what happened that day and because he was not in the gymnasium. Id.
31.

Denied. The citation, apparently to the whole of Defendant Slater’s and

Defendant Edmonson’s responses to Plaintiffs’ First Set of Interrogatories, does not support the
statement. Both Slater and Edmonson recalled specific people present escorting inmates, in the
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housing units, and in the gymnasium, but both testified that they were “unable to remember
every individual who was present for the searches.” Dckt. 103-8, (Exhibit D Part 1 at 2; Dckt.
103-9, Exhibit D Part 2 at 2.)
33.

As with numbers 26 and 27 above, this statement is so vague that it can neither be

admitted nor denied. It is not clear whether this statement refers to IDOC policies, IDOC
practices, practices and/or policies at Lincoln Correctional Center, or some other circumstances.
Mr. Pasley did testify in his deposition that after August or September of 2012, IDOC
implemented a training academy policy to remove all opposing gender of cadets from an area
when a search was being conducted. Mr. Pasley testified that this was not a change in training or
policy, but “the procedure and the manner in which we do it and a lot of it . . . came about also
from the enactment of Pria [sic].” Exhibit 2, 2013 Pasley Dep. at 145:4-46:4.
34.

Denied. The cited reference does not support the statement. Mr. Zavala testified in

his deposition that “it was constantly preached” that searches should be of the same gender (a
male strip searching a male or a female strip searching a female) and that the opposite gender
would be there to assist in cases of emergency. Exhibit 5, Zavala Dep. at 29:4-30:16. Mr. Zavala
did not explain when or where this was “preached.”
III.

Disputed Immaterial Facts
14.

This statement of fact is so vague and poorly defined that it cannot be admitted or

denied. It is unclear whether this statement is meant to refer to whether it is IDOC’s policy to
allow inmates to be strip searched more than one at a time, which Plaintiff admits, or whether
this at times occurred at IDOC, which Plaintiff also admits, or to some other situation. It is also
immaterial whether IDOC at times, searches inmates in a strip search more than one at a time
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because it has no relevance to what occurred during these searches or whether the searches that
occurred in this case violated the constitutional rights of the Plaintiffs and class members.
15.

Denied in part. Pasley testified that the construction of the facility would dictate

how IDOC handled searching multiple individuals at the same time. He testified that how many
people were searched together depended on the situation because it “can be a situation in which
it’s a[s] [sic] a few as two individuals within a cell together all the way to situations in which we
end up in a gymnasium setting where it may be five to ten people together.” Exhibit 2, 2013
Pasley Dep. at 61:8-16. Thus, it is not the construction of the facility that dictates the number of
people searched together, but the search situation. Regardless, this is immaterial. The
circumstances in which IDOC searched multiple people together has no relevance to what
occurred during these searches or whether the searches that occurred in this case violated the
constitutional rights of the Plaintiffs and class members.
IV.

Undisputed Immaterial Facts
4.

Admitted, but immaterial. That the removal of certain types of contraband makes

an institution, to varying degrees, safer, does not establish that the searches that were conducted
here did not violate the constitutional rights of the Plaintiffs and class members.
12.

Admitted, but immaterial. Whether IDOC at times conducts unclothed searches in

conjunction with a search of a living area during a mass shakedown has no relevance to what
occurred during these searches or whether the searches that occurred in this case violated the
constitutional rights of the Plaintiffs and class members.
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PLAINTIFFS’ ADDITIONAL MATERIAL FACTS
Classes and Class Representatives
1.

Plaintiff Class I consists of all women who were subjected to the March 31, 2011

public group strip search at Lincoln Correctional Center (“Lincoln”). Order of July 29, 2013, at
3, Dkt. No. 68 (certifying Class I). Class I challenges the constitutionality of the March 31, 2011
public group strip search and seeks damages. Id. The class representatives are Beverly
Throgmorton, Delores Henry, Patricia Phillips, Jacqueline Hegwood, Sandra Brown, and Ieshia
Brown. Id.
2.

Plaintiff Class I is divided into two subclasses. Order of July 29, 2013, at 3, Dkt.

No. 68 (certifying Class I). Subclass A consists of all individuals who were subjected to the
March 31, 2011 public group strip search at Lincoln, and who have remained in the custody of
the Illinois Department of Corrections (“IDOC”) since that time. Id. Subclass B consists of all
individuals who were subjected to the March 31, 2011 public group strip search at Lincoln, and
who were subsequently released from the custody of the Illinois Department of Corrections. Id.
3.

Plaintiff Class II consists of all women who are currently incarcerated at Logan

Correctional Center (“Logan”), and all women who will be incarcerated at Logan in the future.
Order of Oct. 21, 2014, at 12-13, Dkt. No. 87 (certifying Class II). Class II seeks injunctive
relief. Id. Named plaintiffs Sandra Brown and Iesha Brown represent this class. Id
4.

Plaintiff Beverly Throgmorton was incarcerated at Lincoln on March 31, 2011,

and was one of the women in Housing Unit 2B that was subjected to a group strip search.
Exhibibt 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton at ¶1; Exhibit 9,
2013 Class Member Declarations at P83-86 (Decl. of Beverly Throgmorton at ¶¶ 1, 10).
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Plaintiff Ieshia Brown is a prisoner at Logan. On March 31, 2011, Ms. Brown was

an inmate at Lincoln, and she was one of the women in Housing Unit 2B who was subjected to a
group strip search. In 2013, Ms. Brown was transferred to Logan because Lincoln was converted
to an all-male facility. On October 31, 2013, while incarcerated at Logan, Ms. Brown was strip
searched during another “cadet training exercise.” Exhibit 3, 2015 Class Member Declarations,
Decl. of Ieshia Brown at ¶¶ 1, 31-32.
6.

Plaintiff Delores Henry was incarcerated at Lincoln on March 31, 2011, and was

one of the women in Housing Unit 2B that was subjected to a group strip search. Exhibit 9, 2013
Class Member Declarations at P65-66 (Decl. of Delores Henry at ¶¶1, 10).
7.

Plaintiff Patricia Phillips was incarcerated at Lincoln on March 31, 2011, and was

one of the women in Housing Unit 2B that was subjected to a group strip search. Exhibit 9, 2013
Class Member Declarations at P79-80 (Decl. of Patricia Phillips at ¶¶1, 9).
8.

Plaintiff Jacqueline Hegwood was incarcerated at Lincoln on March 31, 2011, and

was one of the women in Housing Unit 2B that was subjected to a group strip search. Exhibit 9,
2013 Class Member Declarations at P63-64 (Decl. of Jacqueline Hegwood at ¶¶ 1, 10).
9.

On or about March 31, 2011, Lincoln was a prison operated by the Illinois

Department of Corrections (“IDOC”) that housed female inmates. At all times relevant to this
case, Lincoln was a medium security prison and housed approximately one thousand women.
Exhibit 10, Monitoring Visit to Lincoln Correctional Center, John Howard Association of Illinois
(P4-27) at P4; Exhibit 6, Hulett Dep. at 28:17-29:4.
10.

Logan is a multiple security level female facility of IDOC that houses

approximately two thousand women. Exhibit 11, John Howard Association Special Prison
Monitoring Report, Logan Correctional Center 2013-14 at P99-137.
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Defendants
11.

At the time of the March 31, 2011 cadet training exercise, Defendants Melody

Hulett and Russell Reynolds were, respectively, the Warden and Assistant Warden of Operations
at Lincoln. Exhibit 6, Hulett Dep. at ¶6:1-9; Exhibit 1, Reynolds Dep. at 5:23-6:4.
12.

At the time of the March 31, 2011 cadet training exercise, Defendants Alan

Pasley and Renee Hatfield were training specialists from the Illinois Department of Corrections
training academy that accompanied the cadets during the exercise. Exhibit 2, 2013 Pasley Dep. at
18:12-21, 5:2-5; Exhibit 7, Hatfield Dep. at 10:16-20; Exhibit 12, IDOC Staff Assignment Sheet,
March 28-April 1, 2011 at Def 304.
13.

At the time of the March 31, 2011 cadet training exercise, Defendant Troy Dawdy

and Defendant Craig were, respectively, the commander and assistant commander of the tactical
team at Lincoln. Exhibit 1, Reynolds Dep. at 11:3-5, 85:19-86:3; Exhibit 13, Defendant
Johnson’s Responses to Plaintiffs’ First Set of Interrogatories at No. 7; Exhibit 14, March 29,
2011 Memo from Lt. Dawdy at Def. Bates 34. The tactical team at Lincoln was referred to as
“Orange Crush.” Exhibit 2, 2013 Pasley Dep. at 105:12-14.
14.

At the time of the March 31, 2011 cadet training exercise, Defendant Correctional

Officers Carlita Edmonson, Kim Johnson, Peter Leonetti, Paul Pfeiffer, Monica Slater, and Krull
were members of the tactical team at Lincoln who participated in the March 31, 2011 cadet
training exercise (hereinafter, “Defendant Orange Crush Officers”). Exhibit 15, Institutional
Tactical Training Roster at Def. Bates 35-36; Exhibit 16, Lincoln Daily Roster at Def. Bates 3744; Exhibit 1, Reynolds Dep. at 35:14-21; Exhibit 2, 2013 Pasley Dep. at 105:12-14.
15.

At the time of the March 31, 2011 cadet training exercise, Defendant Correctional

Officers Benny Dallas, Abraham Anderson, Dominique Crudup, Butler, and Spaniol were
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correctional officers at Lincoln who participated in the March 31, 2011 cadet training exercise
(hereinafter, “Defendant Correctional Officers”). Exhibit 1, Reynolds Dep. at 42:23-43:4, 61:914 (Dallas); Exhibit 17, Grievances from strip search at Def. Bates 318 (Anderson); Exhibit 18,
Defendant Anderson’s Responses to Plaintiffs’ First Set of Interrogatories at No. 2 (Crudup);
Exhibit 19, Defendant Crudup’s Responses to Plaintiffs’ First Set of Interrogatories at No. 2
(Spaniol); Exhibit 20, Defendant Pfeiffer’s Responses to Plaintiffs’ First Set of Interrogatories at
No. 2 (Butler).
16.

The defendants to Plaintiffs’ official capacity claims are Felipe Zavala, the current

IDOC Training Academy Manager of Staff Development and Training; Michael Atchison, the
current IDOC Deputy Chief of Operations; and Christine Brannon, the current warden of Logan.2
Exhibit 5, Zavala Dep. 6:18-22; Exhibit 21, IDOC website page on Michael Atchison, available
at: https://www.illinois.gov/idoc/aboutus/Pages/OperationsSecurityDirector.aspx; Exhibit 22,
IDOC website page on Logan Correctional Center, available at
https://www.illinois.gov/idoc/facilities/Pages/logancorrectionalcenter.aspx.
Preparations for the March 2011 Cadet Training Exercise
17.

On March 31, 2011, approximately 200 women were handcuffed and subjected to

group strip searches by cadets as part of a “cadet training exercise” for IDOC cadets at Lincoln.
Exhibit 6, Hulett Dep. at 70:21-24, 88:8-12; Exhibit 1, Reynolds Dep. at 12:2-6, 72: 3-7; Exhibit
7, Hatfield Dep. at 9:11-14; Exhibit 23, 2015 Pasley Dep. at 6:17-21, 11:4-17.
18.

Defendant Warden Hulett authorized the cadet training exercise. Exhibit 6, Hulett

Dep. at 75:14-6, 78:14-18, 100:14-20; Exhibit 1, Reynolds Dep. at 16:2-12.

2

Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Christine Brannon and Michael
Atchison replace Angela Locke and Joseph Yurkovich, respectively, as defendants to Plaintiffs’
official capacity claims.
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The March 2011 cadet training exercise was the first and only cadet training

exercise to take place at Lincoln during Defendant Hulett’s and Reynolds’s employment there.
Hulett Dep. 69:19-23, 70:13-24, 71:8-13, 74:5-75:13; Exhibit 1, Reynolds Dep. at 11:20-12:1,
19:24-20:9.
20.

Defendants Hulett and Reynolds did not create or review an operational plan for

the cadet training exercise. Hulett Dep. at 129:14-130:4; Exhibit 1, Reynolds Dep. at 44:6-45:2.
21.

The lack of preparation of an operational plan prior to a mass strip search

involving 200 prisoners is well understood by correctional officials to result in abuses. Exhibit
24, Expert Report of Wendy Still at 20.
22.

The cadets from the IDOC training academy arrived at Lincoln on the morning of

the March 31, 2011 cadet training exercise. Exhibit 7, Hatfield Dep. at 13:10-17.
23.

Defendant Pasley was the cadets’ primary supervisor during the cadet training

exercise. Exhibit 6, Hulett Dep. at 79:20-80:12, 84:7-15, 94:10-95:3.
24.

Defendant Dawdy instructed the Orange Crush tactical team to report for duty on

the morning of March 31, 2011, and to arrive in “[p]roper dress.” Exhibit 14, March 29, 2011
Memo from Lt. Dawdy at Def. Bates 34. Pursuant to his instruction, Defendants Edmonson,
Johnson, Leonetti, Pfeiffer, Craig, Slater, and Krull arrived in full riot gear, with helmets, vests,
military boots, batons, pepper spray, and shields. Exhibit 3, 2015 Class Member Declarations,
Decl. of Ieshia Brown at ¶¶2-3; Id., Decl. of Beverly Throgmorton at ¶¶2-3; Exhibit 1, Reynolds
Dep. at 67:2-3.
25.

Prior to the start of the cadet training exercise, Defendants Hulett, Reynolds,

Dawdy, Pasley, the Defendant Orange Crush Members, and other correctional officers held a
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briefing with the cadets in the dietary hall at which instructions were provided. Exhibit 1,
Reynolds Dep. at 69:14-70:3; Exhibit 2, 2013 Pasley Dep. at 38:9-17, 58:23-59:11; Exhibit 6,
Hulett Dep. at 85:9-13.
26.

Correctional facilities are extremely hierarchical, paramilitary organizations that

function based on a tight command structure. Exhibit 24, Expert Report of Wendy Still at 21.
The March 2011 Cadet Training Exercise Begins
27.

Defendants Reynolds, Dawdy, the Defendant Orange Crush Members, and other

correctional officers, along with the cadets, stormed the B wings of Housing Units 2 and 4 at
Lincoln. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶2; Id., Decl. of
Beverly Throgmorton at ¶2; Exhibit 1, Reynolds Dep. at 70:15-21. Exhibit 2, 2013 Pasley Dep.
at 57:22-58:3.
28.

Defendant Reynolds instructed the Lincoln staff, including Defendant Dawdy,

during the cadet training exercise. Exhibit 6, Hulett Dep. at 85:6-14; Exhibit 1, Reynolds Dep. at
85:9-86:3.
29.

Defendants Dawdy and Craig gave orders to the tactical team members. Exhibit 1,

Reynolds Dep. at 11:3-5, 85:19-86:3; Exhibit 13, Defendant Johnson’s Responses to Plaintiffs’
First Set of Interrogatoriesat No. 7; Exhibit 14, March 29, 2011 Memo from Lt. Dawdy at Def.
Bates 34.
30.

As they entered the housing units, tactical team members including Defendants

Dawdy and Johnson banged their batons on the walls, doors, and in their hands, in a threatening
manner. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶4; Exhibit 3,
2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶4.
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Corrections officers including Defendants Reynolds, Dawdy, and Johnson lined

the women prisoners up in rows and forced them to stand facing the wall. Exhibit 3, 2015 Class
Member Declarations, Decl. of Beverly Throgmorton, at ¶5.
32.

Correctional officers including Defendants Reynolds, Johnson, Edmonson, and

Slater called the women “bitches” and threatened to put them in segregation if they did not
remain quiet. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶¶4, 8.
33.

Cadets performed a pat down search of all of the prisoners, making them take off

their shoes and empty their pockets. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia
Brown at ¶6; Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶6;
Exhibit 1, Reynolds Dep. at 71:9-13, 123:2-8.
34.

Cadets practiced the application of handcuffs tightly handcuffed each prisoner’s

hands behind her back. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at
¶¶5, 9; Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶¶7-9;
Exhibit 1, Reynolds Dep. at 70:22-71:17; Exhibit 2, 2013 Pasley Dep. at 101:17-102:14.
35.

In Plaintiff Ieshia Brown’s room in Housing Unit 2B, Officer Slater first

demonstrated for the cadets how to apply handcuffs, and then they practiced on the prisoners.
Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown ¶5.
36.

The handcuffs were brought in from outside Lincoln and were typically used for

transporting prisoners on buses. Exhibit 2, 2013 Pasley Dep. at 98:16-99:2.
37.

The combination of being forced to stand for so long while being handcuffed

reduced elderly prisoners to tears. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia
Brown ¶7.
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One prisoner informed corrections officers that she could not be handcuffed due

to a shoulder disability, but a tactical officer placed her in handcuffs anyway, reducing her to
tears. Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶7.
39.

In addition to being painful, the handcuffs were humiliating, since prisoners are

typically handcuffed at Lincoln only when they are being taken to the segregation unit for
committing a serious violation of prison rules. Exhibit 3, 2015 Class Member Declarations, Decl.
of Beverly Throgmorton, at ¶7.
40.

Corrections officers and cadets marched the handcuffed prisoners to the gym.

Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶9; Exhibit 3, 2015 Class
Member Declarations, Decl. of Beverly Throgmorton, at ¶9; Exhibit 1, Reynolds Dep. at 54:1119, 70:22-71:17.
41.

Defendant Pasley went with the cadets to the housing units and accompanied

them as they transported prisoners to the gym. Exhibit 23, 2015 Pasley Dep. at 7:6-13, 9:16-21.
42.

The women were not told why they had been placed in handcuffs, where they

were going, or for what purpose. Exhibit 9, 2013 Class Member Declarations at P33 (Decl. of
Stacey Bennick, ¶2), P35 (Decl. of Ieshia Brown, ¶2), P37 (Decl. of Krysta Burton, ¶2), P39
(Decl. of Brandy Camareno, ¶2), P41 (Decl. of Carrie Clanton, ¶2), P43 (Decl. of Michelle
Clopton, ¶2).
43.

In the housing units and on the way to the gym, corrections officers screamed

obscenities at the women, called them sexually derogatory names, threatened to put them in
segregation if they did not cooperate, and made other threats. Exhibit 3, 2015 Class Member
Declarations, Decl. of Beverly Throgmorton, at ¶9; Exhibit 3, 2015 Class Member Declarations,
Decl. of Ieshia Brown at ¶8; Exhibit 9, 2013 Class Member Declarations at P33-34 (Decl. of
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Stacey Bennick, ¶7), P37-38 (Decl. of Krysta Burton, ¶7), P39-40 (Decl. of Brandy Camareno,
¶7), P43-44 (Decl. of Michelle Clopton, ¶8).
44.

The prisoners were all compliant. Exhibit 3, 2015 Class Member Declarations,

Decl. of Beverly Throgmorton, at ¶10; Exhibit 9, 2013 Class Member Declarations at P33 (Decl.
of Stacey Bennick, ¶2), P38 (Decl. of Krysta Burton, ¶2), P39 (Dec. of Brandy Camareno, ¶2;
Exhibit 1, Reynolds Dep. at 63:8-65:2.
45.

Once in the gym, correctional officers including Defendant Johnson forced the

women to stand facing the wall, shoulder to shoulder. Exhibit 1, Reynolds Dep. at 71:9-20, 75:613; Exhibit 3, 2015 Class Member Declaration, Decl. of Ieshia Brown at ¶13; Exhibit 9, 2013
Class Member Declarations at P43 (Decl. of Michelle Clopton, ¶4), P47 (Decl. of Mary
Derixson, ¶4), P57 (Decl. of Anne Marie Getz, ¶4), P71 (Decl. of Millie Lee, ¶4), P77 (Decl. of
Jennifer McWhorter, ¶4), P91 (Decl. of LaDonna Watson, ¶4), P93 (Decl. of Kimberly Welch,
¶93).
46.

Defendant Hulett went to the gym with the first group of prisoners and stayed

until the strip searches began. When she left, she delegated her responsibility for overseeing the
cadet training exercise to Defendants Reynolds, Pasley, and Dawdy. Exhibit 6, Hulett Dep. at
79:9-23; 94:10-95:3; Exhibit 25, Defendant Hulett’s Responses to Plaintiffs’ First Set of
Interrogatories at No. 2.
Public Group Strip Searches During the March 2011 Cadet Training Exercise
47.

The Defendant Orange Crush members and other corrections officers ordered

groups of women ranging in size from approximately four to ten to be strip searched together by
the cadets. Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶¶11;
Exhibit 9, 2013 Class Member Declarations at P39 (Decl. of Brandy Camareno, ¶4), P43 (Decl.
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of Michelle Clopton, ¶4), P49 (Decl. of Omayra Figueroa ¶4), P51 (Decl. of Zoraida Flores, ¶4),
P55 (Decl. of Kathy Gaultney, ¶4), P71 (Decl. of Millie Lee, ¶4), P73 (Decl. of Bonnie
McDonald, ¶4); Exhibit 1, Reynolds Dep. at 81:14-20; Exhibit 7, Hatfield Dep. at 17:5-19, 29:330:1.
48.

Defendant Hatfield was the sole female training instructor present in the gym

during the cadet training exercise to supervise the cadets who conducted strip searches. Exhibit
2, 2013 Pasley Dep. at 18:12-21; Exhibit 7, Hatfield Dep. at 10:16-20, 21:12-23, 33:9-14.
Defendant Hatfield spent most of her time during the cadet training exercise in the gym and in
the bathroom abutting the gym. Exhibit 7, Hatfield Dep. at 18:22-19:12, 66:5-68:16.
49.

Defendant Benny Dallas also patrolled the gym during the cadet training exercise.

Defendant Reynolds instructed Dallas that the strip searches should take place in the gym
bathroom. Exhibit 1, Reynolds Dep. at 42:23-43:4, 61:9-14.
50.

The group strip searches were initially performed in a bathroom abutting the gym.

After some time, corrections officers also took women for group strip searches in a beauty shop
abutting the gym. Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at
¶14; Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶11; Exhibit 1,
Reynolds Dep. at 55:24-56:21, 74:18-22.
51.

It would have been obvious to any person in the gym that group strip searches of

prisoners were taking place in the bathroom and the beauty shop. Exhibit 1, Reynolds Dep. at
142:5-10.
52.

The bathroom was open to the gym, giving the many male correctional officers

and cadets in the gym clear views of the women strip searched there. Exhibit 3, 2015 Class
Member Declarations, Decl. of Ieshia Brown at ¶14; Exhibit 3, 2015 Class Member
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Declarations, Decl. of Beverly Throgmorton, at ¶16; Exhibit 9, 2013 Class Member Declarations
at P33 (Decl. of Stacey Bennick, ¶3.
53.

The beauty shop had mirrored walls and a door that remained open for the

duration of the strip searches, subjecting the naked women to stares from male and female
corrections officers and cadets who walked by. The beauty shop also had a window that faced
the outdoors, permitting anyone outside to observe the women as they were being strip searched.
Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶17.
54.

In both settings, the strip searches were conducted in view of many people who

were not performing the actual strip search. Exhibit 9, 2013 Class Member Declarations at P33
(Decl. of Stacey Bennick, ¶3), P35 (Decl. of Ieshia Brown, ¶3), P37 (Decl. of Krysta Burton, ¶3),
P39 (Decl. of Brandy Camareno, ¶3), P41 (Decl. of Carrie Clanton, ¶3), P43 (Decl. of Michelle
Clopton, ¶43), P45 (Decl. of Amanda Conne, ¶3), P47 (Decl. of Mary Derixson, ¶3), P49 (Decl.
of Omayra Figueroa, ¶3), P51 (Decl. of Zoraida Flores, ¶3), P53 (Decl. of Kenlee Funk, ¶3), P55
(Decl. of Kathy Gaultney, ¶3), P57 (Decl. of Anne Marie Getz, ¶3), P59 (Decl. of Tina Grobe,
¶3), P61 (Decl. of Jennifer Hawkins, ¶3), P63 (Decl. of Jacqueline Hegwood, ¶3), P65 (Decl. of
Delores Henry, ¶3), P67 (Decl of Amanda Hunt, ¶3), P69 (Decl. of Cheryl Anne Kalabsa, ¶3),
P71 (Decl. of Millie Lee, ¶3), P73 (Decl. of Bonnie McDonald, ¶3), P75 (Decl. of Michelle
McEntee, ¶3), P77 (Decl. of Jennifer McWhorter, ¶3), P79 (Decl. of Patricia Phillips, ¶3), P81
(Decl. of Marketta Sims, ¶3), P87 (Decl. of Shawna Turner, ¶3), P89 (Decl. of Joanne Wade, ¶3),
P91 (Decl. of LaDonna Watson, ¶3), P93 (Decl. of Kimberly Welch, ¶3), P95 (Decl. of Michelle
Wells, ¶3), P97 (Decl. of Teresa Williams, ¶3).
55.

The spectators to the strip searches included male corrections officers and cadets

in the gym and walkway outside the beauty shop. See, e.g., Exhibit 9, 2013 Class Member
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Declarations at P33, Declaration of Stacey Bennick; Exhibit 3, 2015 Class Member Declarations,
Decl. of Beverly Throgmorton, at ¶17.
56.

The spectators to the strip searches included other prisoners. Exhibit 9, 2013 Class

Member Declarations at P71, Declaration of Millie Lee (“I went through the strip search with
approximately 8-10 other women. We were ordered to strip naked as a group. We were forced to
stand so close together that our naked bodies were nearly touching . . . . We had to go through
the entire strip search procedure as a group”), P39, Declaration of Brandy Camareno (“I went
through the strip search with approximately 7-8 other women.”).
57.

The spectators to the strip searches included a civilian beauty shop employee.

Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶¶19-20.
58.

The spectators to the strip searches included female cadets and female

correctional officers. Exhibit 7, Hatfield Dep. at 32:10-15; 2015 Class Member Declarations,
Decl. of Beverly Throgmorton, at ¶20; Exhibit 7, Hatfield Dep. at 32:10-15, 68:17-20.
59.

The spectators to the strip searches included training specialist Renee Hatfield.

Exhibit 7, Hatfield Dep. at 9:11-18, 18:22-19:12.
60.

Women strip searched in groups in the bathroom were forced to remove all of

their clothing and stand in a line. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia
Brown at ¶13.
61.

Due to the number of prisoners, cadets, and correctional officers occupying the

cramped bathroom, the naked women were forced to stand nearly shoulder to shoulder. Exhibit
3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶13; see also Exhibit 9, 2013 Class
Member Declarations at P38, Decl. of Krysta Burton, ¶4 (“We were forced to stand so close
together that our naked bodies were touching; I could feel the body heat of the women who stood
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next to me and we could barely move without bumping into each other.”); P39, Decl. of Brandy
Camareno, ¶4 (“We were forced to stand so close together that our naked bodies were nearly
touching my elbow was touching the elbow of the woman next to me.”); P41 Decl. of Carrie
Clanton, ¶4 (We were forced to stand so close together that our naked bodies were nearly
touching; I could feel the body heat of the women who stood next to me.”).
62.

The women were forced to raise their breasts and lift their hair. They were then

forced to turn around, bend over, spread open their buttocks and vaginas, and cough several
times. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶16; Exhibit 26,
Personal Search Curriculum (Def. Bates 238-249), at 244-248.
63.

As they did this, male members of the Orange Crush, correctional officers, and

cadets could, and did, watch them from the gym. Exhibit 9, 2013 Class Member Declarations at
P33-34, Declaration of Stacey Bennick (“The strip search took place in full view of people who
were not performing the actual strip search, including male corrections officers, IDOC training
academy cadets, civilians, and other inmates . . . . I remember seeing male corrections officers in
the gym looking at me as I was being strip searched.”); Exhibit 3, 2015 Class Member
Declarations, Decl. of Ieshia Brown at ¶¶13-15; Exhibit 9, 2013 Class Member Declarations at
P36, Decl. of Iesha Brown (same); Exhibit 9, 2013 Class Member Declarations at P44,
Declaration of Michelle Clopton at ¶8 (“I remember the corrections officers making rude
comments about some of the women’s . . . weight[] and personal appearance”).
64.

Defendants Reynolds, Dawdy, Anderson, and Pfeiffer were among those males

present in the gym during the time that strip searches were being performed in the bathroom with
an open door. Exhibit 17, Grievances at Def. Bates 318.
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Named Plaintiff Throgmorton was among the women taken to the beauty shop for

public group strip searches. Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly
Throgmorton, at ¶18-20.
66.

The civilian beauty shop supervisor was never told to leave, and remained in the

beauty shop for the duration of the strip searches, carrying on casual conversations with
corrections officers and cadets during the group strip searches. Exhibit 3, 2015 Class Member
Declarations, Decl. of Beverly Throgmorton, at ¶¶19-20.
67.

In the beauty shop, IDOC cadets subjected women to the same strip search

procedure, with breast raising, hair lifting, the squat and coughs, and bending over to expose
private parts. Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶19.
68.

The simultaneous strip search of many women at the same time prolonged the

duration of time each woman was naked. The many prisoners who were strip searched
simultaneously with other women were forced to stand naked in groups, shoulder-to-shoulder,
for periods of as long as fifteen minutes during the group strip searches – far longer than a
typical strip search. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶¶1617; Exhibit 9, 2013 Class Member Declarations at P34 (Decl. of Stacey Bennick, ¶6).
69.

Defendants Johnson, Slater, Edmonson, Crudup, and Butler were among the

correctional officers escorting prisoners to the gym and performing strip searches. Defendants
Crudup, Slater, Edmonson and Johnson were ordered to perform the strip searches by Defendant
Dawdy, and Defendant Craig gave further instructions to Defendant Johnson about performing
the strip searches. Exhibit 18, Defendant Anderson’s Responses to Plaintiffs’ First Set of
Interrogatories at No. 2; Exhibit 27, Defendant Edmonson’s Responses to Plaintiffs’ First Set of
Interrogatories at Nos. 2, 7; Exhibit 25, Defendant Hulett’s Responses to Plaintiffs’ First Set of
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Interrogatories at No. 2; Exhibit 20, Defendant Pfeiffer’s Responses to Plaintiffs’ First Set of
Interrogatories at No. 2; Exhibit 28, Defendant Craig’s Responses to Plaintiffs’ First Set of
Interrogatories at No. 2; Exhibit 19, Defendant Crudup’s Responses to Plaintiffs’ First Set of
Interrogatories at Nos. 2, 7; Exhibit 29, Defendant Slater’s Responses to Plaintiffs’ First Set of
Interrogatories at No. 7; Exhibit 13, Defendant Johnson’s Responses to Plaintiffs’ First Set of
Interrogatories at No. 7.
Verbal Abuse During the March 2011 Cadet Training Exercise
70.

During the strip searches, correctional staff made demeaning references to gender

and sexually derogatory insults, such as calling the plaintiffs “bitches” and “dirty bitches” and
remarking: “No man wants to be with you because you smell like death.” See, e.g., Exhibit 9,
2013 Class Member Declarations at P98 (Decl. of Teresa Williams, ¶7), P34 (Decl. of Stacey
Bennick, ¶7), P36 (Decl. of Iesha Brown, ¶7), P64 (Decl. of Jacqueline Hegwood, ¶7), P66
(Decl. of Delores Henry, ¶7), P68 (Decl. of Amanda Hunt, ¶7).
71.

Correctional staff including Defendant Slater made derogatory comments and

gestures about Plaintiffs’ bodies and odors during the strip searches. See, e.g., Exhibit 3, 2015
Class Member Declarations, Decl. of Beverly Throgmorton at ¶22; Exhibit 9, 2013 Class
Member Declarations at P44, Declaration of Michelle Clopton (“I remember the corrections
officers making rude comments about some of the women’s body odors, weight, and personal
appearance”); P60, Declaration of Tina Grobe (“Your pussy stinks.”); P88, Declaration of
Shawna Turner (“These women are nasty and they smell.”); P98, Declaration of Teresa Williams
(“These bitches stink.”); P46, Declaration of Amanda Conne (“You all are fucking disgusting.”);
P90, Declaration of Joanne Wade (“I can’t believe women smell like this.”).
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During the strip searches, Defendant Crudup put a cloth over her mouth and made

comments like, “you bitches stink.” Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia
Brown at ¶18, Decl. of Beverly Throgmorton at ¶22 (“One of the corrections officers put some
sort of cloth over her nose and mouth and made insulting comments about the odor of women
being strip searched.”).
Mistreatment of Menstruating Prisoners During the March 2011 Cadet Training Exercise
73.

During the strip searches, menstruating prisoners were forced to remove tampons

and feminine sanitary napkins in front of persons in close proximity not conducting the searches,
and dispose of used tampons and sanitary napkins on the floor and in overflowing garbage cans,
in view of others. See Exhibit 9, 2013 Class Member Declarations at P34, Decl. of Stacey
Bennick, ¶5 (“At the time I was on my period and I was forced to remove my tampon in front of
everyone and throw it on the floor in full view of people who were not conducting the strip
search including male corrections officers, IDOC training academy cadets, civilians, and other
inmates.”); P43-44, Declaration of Michelle Clopton, ¶4-5 (“I went through the strip search with
approximately 7-8 other women. We were ordered to strip naked as a group. We were forced to
stand so close together that our naked bodies were nearly touching . . . . One woman on her
period was forced to remove her sanitary napkin in front of everyone and throw it in a garbage
can in full view of people who were not performing the strip search . . . . The garbage can was
overflowing with sanitary napkins and tissue, which had begun piling up on the floor.”); P46,
Declaration of Amanda Conne (Bates 46), ¶5.
74.

Menstruating women were not given replacement feminine products after the strip

searches. Many of these women got blood on their legs, feet, and clothes. They were then sent
back to the gym to wait until everyone had been strip searched, leading them to bleed through
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their clothing while in the gym. See Exhibit 9, 2013 Class Member Declarations at P34, Decl. of
Stacey Bennick (“After the strip search was over, I was not given a replacement tampon or
sanitary napkin. It was approximately 2 hours before I was able to get another tampon. I bled
through my clothing and felt uncomfortable.”); Exhibit 9, 2013 Class Member Declarations at
P46, Declaration of Amanda Conne ; Exhibit 3, 2015 Class Member Declarations, Decl. of
Beverly Throgmorton, at ¶23 (“One woman strip searched in my group who was menstruating
was ordered to discard her feminine sanitary product in a communal garbage can, in full view of
all of us. After the strip search was over, I heard someone tell her that no sanitary products were
available and that she should just pull her pants back up.”); Exhibit 3, 2015 Class Member
Declarations, Dec. of Ieshia Brown ¶21 (“In the gym, many women were bleeding through their
clothes because they had not been given feminine products after being strip searched.”).
75.

Defendant Reynolds was the person responsible for ensuring that reissue supplies

of feminine sanitary products were available, but did not provide any. Exhibit 1, Reynolds Dep.
at 100:6-11.
76.

Throughout the strip searches, the women were forced to stand barefoot on the

bathroom floor, which was dirty with menstrual blood and other bodily fluids. See Exhibit 9,
2013 Class Member Declarations at P34, Declaration of Stacey Bennick, ¶5.
77.

No Defendant or IDOC employee cleaned the area where the women were

standing. See Exhibit 9, 2013 Class Member Declarations at P34, Declaration of Stacey Bennick,
¶5; Exhibit 9, 2013 Class Member Declarations at P43-44, Declaration of Michelle Clopton, ¶5.
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The women were not allowed to wash their hands following the strip searches,

even though they had used them to spread their butt cheeks during the strip search. Exhibit 3,
2015 Class Member Declarations, Decl. of Beverly Throgmorton, at ¶24.
Forced Standing for Hours While Handcuffed
During the March 2011 Cadet Training Exercise
79.

During the cadet training exercise, prisoners were forced to stand for long periods

of time, first in the dayroom of their housing units, and then in the gym. See 12/14/15 Dec. of
Beverly Throgmorton, ¶¶5-13; 12/23/15 Decl. of Ieshia Brown, ¶¶ 5-9, 19; Reynolds Dep. at
74:13-75:13; 136:9-137:17; 142:19-24.
80.

Prisoners were forced to stand in the gym, facing the wall, until they had been

strip searched, even though strip searches for two hundred inmates would take a “significant
amount of time” to complete – as many as five to seven hours. Reynolds Dep. at 75:3-13,
136:21-137:13. 12/14/15 Dec. of Beverly Throgmorton, ¶¶5, 11, 13; 12/23/15 Decl. of Ieshia
Brown, ¶19 (“After the strip search, I was ordered to sit on the floor near the bleachers in the
gym. This was the first opportunity I had to sit since the cadet training exercise had begun
approximately four or five hours earlier”).
81.

The pain of standing for such a lengthy duration was exacerbated by the tight

handcuffs that the cadets had placed on the prisoners. 12/23/15 Decl. of Ieshia Brown at ¶¶5, 9;
12/14/15 Decl. of Beverly Throgmorton, at ¶¶7-9.
82.

No legitimate penological purpose justified forcing the prisoners to stand for so

long while awaiting strip searches rather than permitting them to sit down. Reynolds Dep. at
136:21-137:13 (stating that “common practice” in corrections is to avoid unnecessarily forcing
inmates to stand for many hours, and that “[i]f they are facing the wall sitting down [sic], they’re
accomplishing the same purpose as standing up.”); Expert Report of Wendy Still, at 17.
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Defendants Dawdy and Leonetti were among those tactical team members yelling

at the prisoners to face the wall throughout the morning, as they stood awaiting strip searches.
12/14/15 Decl. of Beverly Throgmorton ¶13.
84.

Defendant Spaniol monitored the handcuffed prisoners in the gym who were

awaiting group strip searches. Crudup INT1 Resp. No. 2.
85.

Defendants Hulett and Reynolds visited the gym adjacent to which the strip

searches were conducted near the end of the cadet training exercise. Exhibit 1, Reynolds Dep. at
79:3-11. During this visit, prisoners informed Defendant Reynolds that they had been standing
for many hours without having been searched. Exhibit 1, Reynolds Dep. at 79:22-80:5.
Additional Punitive Characteristics of the March 2011 Cadet Training Exercise
86.

After each group of women had been strip searched, the women were forced to

wait in the gym until all 200 women had been strip searched. Exhibit 1, Reynolds Dep. at 136:918; Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶19, Decl. of Beverly
Throgmorton at ¶24.
87.

The entire incident lasted between five and seven hours. Exhibit 1, Reynolds Dep.

140:13-16; Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶20, Decl. of
Beverly Throgmorton at ¶12.
88.

The women were not permitted to use the restroom or get a drink of water at any

time during the entire cadet training exercise. Id.
89.

Defendant Reynolds, Defendant Hulett, and the Defendant Orange Crush Officers

were among those telling the women they could not sit, get a drink of water, or use the restroom
during the cadet training exercise. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia
Brown at ¶20.
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It was past lunch when the cadet training exercise ended. Prisoners were taken

straight to the dining hall to eat, with no opportunity to wash their hands. Many did not feel like
eating after undergoing the group strip searches. Exhibit 3, 2015 Class Member Declarations,
Decl. of Beverly Throgmorton at ¶25, Decl. of Ieshia Brown at ¶22.
91.

When the prisoners finally arrived back in their rooms, the rooms were destroyed,

with bedding, clothing, property, and food items strewn all over the room, without regard to
whom they belonged to, generating conflict regarding ownership of certain property and missing
items. Exhibit 3, 2015 Class Member Declarations, Decl. of Beverly Throgmorton at ¶25, Decl.
of Ieshia Brown at ¶22.
92.

Defendant Pasley testified that he did not know who supervised the cadets

conducting strip searches and that he did not oversee the conduct of cadets in the gym. Exhibit
23, 2015 Pasley Dep. at 14:18-22; Exhibit 23, 2015 Pasley Dep. at 11:20-21, 12:2-8; 14:18-22.
IDOC Policy and Practice
93.

Section 501.220(b)(2) of Title 20 of the Illinois Administrative Code requires that

strip searches of committed persons be “conducted by persons of the same sex as the committed
person and in an area where the search cannot be observed by persons not conducting the search,
except in cases of an emergency.” Ill. Admin. Code tit. 20, § 501.220(b)(2).
94.

Just ten days prior to the cadet training exercise, Defendant Hulett had addressed

a grievance regarding the strip search of five women in the same area in connection with a prison
job by instructing: “Offenders are not to be strip searched as a collective group. Direction of
proper strip searching will be addressed.” Exhibit 17, Grievances from strip search at Def. Bates
314-18; Exhibit 2, 2013 Pasley Dep. at 135:21-136:3.
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IDOC practice is to allow prisoners to be strip searched in groups during cadet

training exercises. Defendants admit that IDOC practice permits as many as twenty prisoners to
be strip searched at the same time, in the same setting during cadet training exercises. Exhibit 2,
2013 Pasley Dep. at 138:1-6 (“The only time they should not be searched together would be if
they were opposing gender.”); Exhibit 23, 2015 Pasley Dep. at 20:8-17; Exhibit 1, Reynolds
Dep. at 83:6-84:9.
96.

IDOC policy prohibits males and female non-participants from observing strip

searches of women prisoners, absent emergency circumstances. Exhibit 1, Reynolds Dep. at
58:18-59:17; Exhibit 2, 2013 Pasley Dep. at 128:14-30:7.
97.

The Prison Rape Elimination Standards make clear that cross-gender observation

of strip searches violates generally accepted correctional practices. Exhibit 24, Expert Report of
Wendy Still at 10-11.
98.

IDOC policies and training prohibit the use of degrading and derogatory language

during strip searches. See, e.g., Exhibit 2, 2013 Pasley Dep. at 63:21-64:6; Exhibit 7, Hatfield
Dep. at 41:1-14. IDOC’s policy governing Standards of Conduct – Administrative Directive
03.02.108 – requires IDOC employees to “conduct themselves in a professional manner” and
“not engage in conduct that is unbecoming of a State employee or which will reflect unfavorably
on . . . the Department.” See Exhibit 30, AD 03.02.108(I)(B) (Def. Bates 280); see also Exhibit
31, Professional Conduct Training Curriculum (Bates 250-303).
99.

When repeated, derogatory and demeaning verbal comments during strip searches

rise to the level of “sexual harassment” pursuant to the Prison Rape Elimination Act Standards.
Exhibit 24, Expert Report of Wendy Still at 13-14.
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IDOC policy requires implementation of a blood pathogen protocol when surfaces

are contaminated with blood. Exhibit 1, Reynolds Dep at 108:2-24.
101.

Defendants Hulett, Reynolds, Pasley, and Hatfield were aware of the dignitary

needs of menstruating prisoners, as well as the importance of maintaining hygienic conditions for
all prisoners, and their responsibility as supervisors for ensuring that those needs were
accommodated. Exhibit 1, Reynolds Dep. at 99:17-100:16; Exhibit 2, 2013 Pasley Dep. at
132:19-134:1; Exhibit 7, Hatfield Dep. at 36:14-38:10.
Grievances and Discipline
102.

Not a single cadet, corrections officer, training specialist, or administrator raised

and reported concerns during the March 2011 cadet training exercise at Lincoln. Exhibit 1,
Reynolds Dep. at 116:21-117:6; Exhibit 7, Hatfield Dep. at 61:23-63:1.
103.

No internal investigation was completed of the March 2011 cadet training

exercise, and not a single employee received any discipline in connection with the cadet training
exercise. Exhibit 1, Reynolds Dep. at 116:10-16; Exhibit 7, Hatfield Dep. at 44:22-24, 45:1146:3, 62:19-23.
104.

Under Defendant Hulett’s leadership of Lincoln, no correctional officers were

ever disciplined for conduct during a shakedown. Exhibit 6, Hulett Dep. at 58:7-10.
105.

Dozens of prisoners submitted grievances following the March 31, 2011 cadet

training exercise at Lincoln. Exhibit 9, 2013 Class Member Declarations, Decl. of Stacey
Bennick (P34) (explaining: “Either that night, or the next day I wrote a grievance and put it in
the drop box in my housing unit. The drop box in my housing unit quickly overflowed with
grievances. Finally, I think after a week, the drop box was suddenly emptied. I never received a
response to my grievance.”); Exhibit 9, 2013 Class Member Declarations, Declarations of Iesha
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Brown, Krysta Burton, and Brandy Camareno (P36-40) (same).
106.

The many prisoners who submitted grievances regarding the March 2011 cadet

training exercise never received any response. See, e.g., Exhibit 9, 2013 Class Member
Declarations, Decl. of Stacey Bennick (P34) (explaining: “Either that night, or the next day I
wrote a grievance and put it in the drop box in my housing unit. The drop box in my housing unit
quickly overflowed with grievances. Finally, I think after a week, the drop box was suddenly
emptied. I never received a response to my grievance.”); Exhibit 9, 2013 Class Member
Declarations, Declarations of Iesha Brown, Krysta Burton, and Brandy Camareno (P36-40)
(same).
107.

Defendant Reynolds was informed by prisoners that they planned to and had filed

grievances. See, e.g., Exhibit 1, Reynolds Dep. at 90:1891:7 (“I remember talking to offenders
who said they filed grievances, yeah. . . . I mean, I heard them all. I heard them screaming, yeah,
I’m going to file a grievance.”); id. at 91:10-18 (“. . . I had inmates talk to me and say hey, we’re
going to file a grievance, we didn’t like the way it went down”); id. at 92:1-9 (“Most of them
were being shook down in the gym bathroom, something about bare feet.”).
108.

During a February 2012 monitoring visit to Lincoln by the John Howard

Association, many prisoners independently voiced concerns about the March 2011 cadet training
exercise and the disappearance of their grievances. See Exhibit 10, Monitoring Visit to Lincoln
Correctional Center, John Howard Association of Illinois (P4-27), at P4 (“A troubling alleged
instance of grievances being lost was at Lincoln, where administrators informed JHA they had
been unable to locate a single grievance filed by any inmate regarding a cadet training and strip
search that multiple inmates protested to JHA and stated that they and others had filed numerous
grievances about. Administrators were adamant that had the matter been brought to their
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attention by these inmates it would have been thoroughly investigated. They indicated that they
were aware of one woman reportedly grieving the issue, but that the grievance was not located.
While JHA cannot confirm or deny the validity of inmates’ accounts, we did receive what we
believe to be a significant number of consistent, unsolicited, and independent reports.”); id. at 22
(“Inmates reported to JHA that they personally filed grievances about the incident, and they
further believed that between 80 and 150 grievances were filed in total, as the grievance boxes
on the housing units were “overflowing” after the incident. However, none of the inmates who
reportedly filed grievances knew what happened to them since and they had received no response
on the grievances. One inmate expressed frustration that she had been ‘told three different
stories’ by her assigned correctional counsel about where the grievance forms had gone.”).
109.

Warden Hulett participated in a debrief of the visit with John Howard Association

staff and served as the warden of Lincoln at the time the John Howard Association’s 2012 report
on Lincoln came out. Exhibit 6, Hulett Dep. 6:3-6:9, 92:21-94:9.
110.

Defendants Hulett, Reynolds, Hatfield, and Pasley all testified that they had no

knowledge of any complaints about the March 2011 cadet training exercise prior to Plaintiffs’
lawsuit. Exhibit 1, Reynolds Dep. at 97:21-23 (“Q. And did you handle grievances about the
cadet strip search? A. I don’t remember having one grievance. . . .”); id. at 112:6 (“I didn’t have
complaints.”); Exhibit 7, Hatfield Dep. at 45:5-46:3 (“Q. Before the lawsuit was filed no one
mentioned to you at any time that many women prisoners had complaints about the way the
March 31, 2011 cadet training exercise was carried out? A. No. I do not recall that.”); Exhibit 2,
2013 Pasley Dep. at 64:20-24 (“Q. Did the training academy receive any complaints regarding
the way in which the March 31st, 2011 strip searches were conducted at Lincoln Correctional
Center? A. Not to my knowledge.”).
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Plaintiff Beverly Throgmorton questioned Warden Reynolds about all of the

grievances regarding the cadet training exercise, and he replied with words to the effect of that
grievances were ‘not his department.’ Exhibit 3, 2015 Class Member Declarations, Decl. of
Beverly Throgmorton at ¶33.
The Purpose of IDOC Cadet Training Exercises
112.

The purpose of having cadets conduct cadet training exercise including strip

searches is to train them. Exhibit 4, Yurkovich Dep. at 19:3-9 (“Q: Am I correct to say that the
purpose of having the cadets conduct a mass shakedown was to train them? A: Yes. Q: Were
there any other reasons that they conducted mass shakedowns during the training? A: No. It’s
training driven.”); Exhibit 5, Zavala Dep. at 11-12 (“So it’s for training, correct? A: For training,
absolutely. Q: Is it for anything else or primarily for training cadets? A: It’s for training.”).
113.

The March 31, 2011 cadet training exercise was not driven by concerns regarding

Lincoln’s institutional security or employee or inmate safety. Exhibit 6, Hulett Dep. at 76:11-15
("Question:. . . . Can you think of any reason other than the training of cadets that you ordered a
shakedown on March 31st, 2011, at the Lincoln facility? Answer: I cannot."); see also id. at
91:6-9 ("If it was something major that was going on . . . I would think that, you know, I would
be able to recall that."); Exhibit 7, Hatfield Dep. at 51:19-23.
114.

No emergency or exigent circumstance existed on March 31, 2011 at Lincoln. See

Exhibit 6, Hulett Dep. at 76:11-15 (“Question:. . . . Can you think of any reason other than the
training of cadets that you ordered a shakedown on March 31st, 2011, at the Lincoln facility?
Answer: I cannot.”); id. at 91:6-9 (“If it was something major that was going on . . . I would
think that, you know, I would be able to recall that.”).
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Defendant Hulett did not select Units 2B and 4B for strip searches during the

cadet training exercise because of any security concerns. Exhibit 6, Hulett Dep. 90:1-92:20,
100:14-20; Exhibit 1, Reynolds Dep. at 36:18-22.
116.

Prisons are selected for cadet training exercises based on the following

considerations: selection of at least one maximum security facility for training on “maximum
security elements”; distance from the training academy; the amount of overtime that would
accrue; cost; and the need to rotate through different facilities. Exhibit 4, Yurkovich Dep. at
16:13-17:1, 19:22-20:9, 21:21-22:3.
117.

Defendant Reynolds testified that he requested the cadet training exercise because

of an increase in contraband and assaults by prisoners of other prisoners and staff. Exhibit 1,
Reynolds Dep. at 12:11-21. However, the monthly reports regarding inmate management data
show low levels of contraband and assaults in January 2011, February 2011, and March 2011 as
compared with previous months. See Exhibit 8, Inmate Management Data, Affidavit, and Inmate
Management Reports.
118.

During Defendant Reynolds’ briefing to the cadet class, he asked the cadets to

search only for nuisance contraband and expired medication and did not mention an increase in
prisoner assaults or major contraband. Exhibit 2, 2013 Pasley Dep. at 38:18-39:10 (“the specifics
of [the briefing given by Defendant Reynolds] was basically thank you for coming and the fact
that they were looking specifically for expired medication, medication that wasn’t in its original
container, and just general nuisance contraband such as, you know, too many sheets, too much
commissary, things along that line”); id. at 74:6-13 (“The only specific contraband that I recall
[Defendant Reynolds] mentioning like I said was nuisance contraband”).
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Routine shakedowns and tactical team shakedowns are not typically accompanied

by strip searches. Exhibit 6, Hulett Dep. at 74:11-75:13; Exhibit 1, Reynolds Dep. at 27:10-19,
32:14-33:3.
120.

Training cadets provides an inadequate justification for conducting a mass strip

search of prisoners. Exhibit 24, Expert Report of Wendy Still at 8.
121.

Training cadets to conduct strip searches under humiliating and degrading

conditions and in violation of policy runs counter to the training needs of an institution. Exhibit
24, Expert Report of Wendy Still at 8.
122.

Cadets may be properly trained through instruction and simulations of strip

searches on clothed persons, followed by supervision as they conduct strip searches on an
individual basis in a private and professional manner at the facilities to which they are assigned,
which are the primary method that female cadets receive training on strip searches. Exhibit 5,
Zavala Dep. at 15:5-16:20 (“Question: . . .[A]m I correct that most females who go through the
training academy when they do their cadet exercises, they go to two male prisons and they don’t
get to do an actual strip search of a female prisoner? Answer: Correct. . . . . Question: Do you
think that the women who go through the training academy and never get to perform a strip
search of a female prisoner during the time of the training academy are properly prepared for
their jobs that they’re going to face at the prisons? Answer: Yes, because everybody is given
language on what to expect on a strip search. So when they do go to their facilities, such as
females going to Logan [Correctional Center], and an inmate is going to be strip searched, it’s
with another female, and so they are being mentored, so they do get the opportunity to learn, the
practical. . . .”); Exhibit 7, Hatfield Dep. at 23:8-16, 24:23-25:5 (discussing different ways to
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train employees in conducting strip searches and confirming that most female cadets complete
the training academy without ever having completed a strip search of an inmate).
123.

The training academy sees no need to differentiate between cadets who strip

search an inmate during the training academy, and those who do not, making no effort to inform
a cadet’s placement facility whether or not that cadet performed a strip search on a prisoner
during the training academy. Exhibit 7, Hatfield Dep. at 24:17-25:5.
124.

To control contraband, Defendants Hulett and Reynolds could have restricted the

cadets to pat down searches and shakedowns of living areas, or strip searches conducted in a
private setting, such as on an individual basis or with the use of privacy screens. Exhibit 24,
Expert Report of Wendy Still at 27.
125.

To afford some modicum of privacy, Defendants could have covered the windows

of the beauty shop and the entrance of the gym bathroom. Exhibit 1, Reynolds Dep. at 56:2257:3, 51:2-52:1; Exhibit 24, Expert Report of Wendy Still at 8.
126.

To afford dignity and hygienic conditions for menstruating prisoners, Defendants

could have provide reissue supplies of sanitary supplies, allowed the prisoners to wash their
hands after being strip searched, and conducted the strip searches of menstruating women in a
private setting. Exhibit 24, Expert Report of Wendy Still at 8, 27.
127.

To reduce cross-gender observation of strip searches, Defendants could have

prohibited opposite-sex cadets from being in the area where strip searches are happening during
cadet training exercises, which has been IDOC policy since 2012. Exhibit 2, 2013 Pasley Dep. at
145:4-146:16.

42

Appendix 076

3:12-cv-03087-RM-TSH # 109-1 Page 43 of 66
Case: 16-4234
Document: 21
Filed: 08/18/2017

128.

Pages: 191

To reduce the degrading conditions of the group strip searches, Defendants could

have ensured that no staff made derogatory comments during the strip searches. Exhibit 24,
Expert Report of Wendy Still at 8.
129.

To reduce the trauma of the cadet training exercise, Defendants could have

ensured that no staff made inappropriate threatening remarks during the cadet training exercise
without justification. Exhibit 24, Expert Report of Wendy Still at 8.
The Need for Injunctive Relief for Plaintiff Class II
130.

Since the initial filing of Plaintiffs’ lawsuit, and following the transfer of the

female inmates from Lincoln to Logan, a “cadet training exercise” took place at Logan on
October 31, 2013. Exhibit 3, 2015 Class Member Declarations, Decl. of Ieshia Brown at ¶¶ 1,
31-32.
131.

During the October 31, 2013 cadet training exercise at Logan, dozens of female

inmates at Logan were subjected to public group strip searches in full view of male corrections
officers, cadets, and other individuals not involved in the strip searches. Exhibit 32, Inmate
Grievances from October 31, 2013 Logan Correctional Center cadet training exercise (Bates 1185); Exhibit 33, Logan Class Member Declarations.
132.

The cadet training exercise at Logan on October 31, 2013 generated dozens of

grievances alleging that the strip searches were conducted in a humiliating, unsanitary, and
degrading manner, including within view of men. See Exhibit 32, Inmate Grievances from
October 31, 2013 Logan Correctional Center cadet training exercise (Def. Bates 1-185); e.g., id.
at 1 (stating for example: “I felt very violated, molested, and sexual exploited to all the male
unknown [correctional officers] who were present”; id. at 14 (stating: “I felt violated, insecure
and embarrassed to be stripped in front of those male officers and it was worse because we had
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to cough and squat.”); id. at 35 (“This search was shameful and embarrassing. Yes we are
offenders but we have a right to dignity and integrity when it comes to our bodies.”).
133.

As recently as September 2015, multiple defendants testified that in their view,

IDOC policy permits as many as twenty prisoners to be strip searched at the same time in the
same area. See, e.g., Exhibit 23, 2015 Pasley Dep. at 20:8-14; Exhibit 1, Reynolds Dep. at 84:111.
134.

IDOC always conducts group strip searches during “cadet training exercises.”

Exhibit 1, Reynolds Dep. at 124:4-18; Exhibit 7, Hatfield Dep. at 28:20-29:2.

LEGAL STANDARD
Summary judgment may be granted only if there are no disputed genuine issues of
material fact. Payne v. Pauley, 337 F.3d 767, 770 (7th Cir. 2003). When ruling on summary
judgment, “a court may not make credibility determinations, weigh the evidence, or decide
which inferences to draw from the facts; these are jobs for a factfinder.” Id. The only task in
ruling on a motion for summary judgment is “to decide, based on the evidence of record, whether
there is any material dispute of fact that requires a trial.” Waldridge v. Amer. Hoescht Corp., 24
F.3d 918, 920 (7th Cir. 1994). If the evidence is such that a reasonable factfinder could return a
verdict in favor of the nonmoving party, summary judgment may not be granted. Payne, 337
F.3d at 770. The evidence and all inferences are viewed in the light most favorable to the
nonmoving party. Equip, Inc. v. Smith-McDonald Corp., 655 F.2d 115, 118 (7th Cir. 1981).
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ARGUMENT
I.

Plaintiffs Present Triable Causes of Action Pursuant to the Fourth and Eighth
Amendments.
“[A] strip search is an invasion of personal rights of the first magnitude.” Farmer v.

Perrill, 288 F.3d 1254, 1259 (7th Cir. 2002) (quoting Chapman v. Nichols, 989 F.2d 393, 395
(10th Cir. 1993)); see also Canedy v. Boardman, 16 F.3d 183, 185 (7th Cir. 1994). “Strip
searches involving the visual inspection of the anal area are ‘demeaning, dehumanizing,
undignified, humiliating, terrifying, unpleasant, embarrassing, repulsive, [and] signify [ ]
degradation and submission . . . .’” Campbell v. Miller, 499 F.3d 711, 718 (7th Cir. 2007)
(quoting Mary Beth G.,723 F.2d 1263, 1272 (7th Cir. 1983)). “Courts across the country are
uniform in their condemnation of intrusive searches performed in public.” Campbell, 499 F.3d at
719; see also Iskander v. Village of Forest Park, 690 F.2d 126, 129 (7th Cir. 1982) (“Defendant
naturally does not maintain that routine strip searches may be conducted in a room open to the
prying eyes of passing strangers consistent with the reasonableness requirement imposed on all
searches under the Fourth Amendment, nor would such a contention be entertained.”). “[W]hile
all forced observations or inspections of the naked body implicate a privacy concern, it is
generally considered a greater invasion to have one’s naked body viewed by a member of the
opposite sex.” Canedy, 16 F.3d at 185 (citation omitted).
Where, as here, prison officials conducts the mass public strip search of 200 prisoners to
train cadets, see PSOF 17, Plaintiffs are entitled to challenge the constitutionality of the search as
an objective matter pursuant to the Fourth Amendment. Moreover, even if the Defendants were
entitled to strip search the Plaintiff Class to train a class of cadets, the Fourth Amendment
affords protection to prisoners from the humiliating, degrading, and public manner in which the
strip search was conducted. See PSOF 27-92, 121-129. The Eighth Amendment further protects
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prisoners from strip searches conducted in a punitive manner intended to humiliate them. Id.
112-119. Plaintiffs accordingly present triable Fourth and Eighth Amendment claims.
A.

The Fourth Amendment Protects Prisoners’ Right to Bodily Privacy.

Defendants move for summary judgment on Plaintiffs’ Fourth Amendment claims on the
sole basis that prisoners have no Fourth Amendment right of privacy as a categorical matter
(Def. Mtn. Summ. J. at 8). To the contrary, prisoners do retain a Fourth Amendment protection
against unreasonable searches of their bodies, as distinguished from searches of their
surroundings. Forbes v. Trigg, 976 F.2d 308, 312 (7th Cir. 1992) (“[P]rison inmates retain
protected privacy rights in their bodies, although these rights do not extend to their
surroundings”); Peckham v. Wisconsin Dep’t of Corrections, 141 F.3d 694, 697 & n.2 (7th Cir.
1998) (answering “yes” to the question of whether prisoners enjoy protection under the Fourth
Amendment against unreasonable searches and seizures); Mary Beth G., 723 F.2d at 1272
(upholding the determination that mass strip searches in police lockups violated the Fourth
Amendment and observing: “we can think of few exercises of authority by the state that intrude
on the citizen’s privacy and dignity as severely as the visual anal and genital searches practiced
here”); Bullock v. Dart, 599 F. Supp. 2d 947, 963 (N.D. Ill. 2009) (class of prisoners challenging
mass strip searches present triable Fourth Amendment claims).3
To be sure, the Seventh Circuit in Peckham indicated that the Eighth Amendment is the
central focus of challenges to unconstitutional strip searches whose aim is punishment, and as set
forth below, Plaintiffs assert a meritorious Eighth Amendment claim. Id. at 697. Where, as here,
however, a prison conducts a mass public strip search to train cadets, Plaintiffs are entitled to
3

Other circuits are in accord. See, e.g., Peckham, 141 F.3d 694, 697 n.2; Fortner v. Thomas, 983
F.2d 1024, 1030 (11th Cir. 1993); Covino v. Patrissi, 967 F.2d 73, 78 (2d Cir. 1992); Sepulveda
v. Ramirez, 967 F.2d 1413, 1415 (9th Cir. 1992) (recognizing that prison inmates retain the right
to bodily privacy).
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challenge the constitutionality of the search as an objective matter. Moreover, even if the
Defendants were entitled to conduct strip searches of all prisoners in housing units 2B and 4B,
the Fourth Amendment protects the right of prisoners to be free of a public group strip search
conducted under humiliating, degrading, and painful conditions. See PSOF 27-92
In support of their argument, Defendants rely exclusively on two cases: Hudson v.
Palmer, 468 U.S. 517 (1984), and Johnson v. Phelan, 69 F.3d 144, 146 (7th Cir. 1995).
Defendants’ analysis is incorrect, and was specifically rejected by the Seventh Circuit in
Peckham. 141 F.3d at 696-97 (repudiating Johnson to the extent that it suggests that prisoners
lack a Fourth Amendment right to bodily privacy). Hudson, as the Seventh Circuit explained in
Peckham, merely abrogated Fourth Amendment protections against unreasonable searches of
prisoners’ cells. 141 F.3d at 696. Defendants’ argument must therefore be rejected.
B.

Plaintiffs Present a Triable Fourth Amendment Claim.

Prisoners have a “well established right . . . not to be subjected to a humiliating strip
search in full view of several (or perhaps many) others unless the procedure is reasonably related
to a legitimate penological interest.” Farmer, 288 F.3d at 121 (7th Cir. 2002). The
constitutionality of prison strip searches turns on “a balancing of the rights of the inmates and the
needs of the prison’s administration.” Id. at 121. Although courts “engage[] in a deferential
review of the administrative decisions of prison authorities, the traditional deference does not
mean that courts have abdicated their duty to protect those constitutional rights that a prisoner
retains.” Fortner v. Thomas, 983 F.2d 1024, 1029 (11th Cir. 1993). “[I]nfringments on prisoners’
constitutional rights must not be ‘arbitrary or irrational,’ nor an ‘exaggerated response’ to
security needs.” Farmer, 288 F.3d at 1261 (quotingTurner v. Safley, 482 U.S. 78, 90 (1987)).
Even when the use of a strip search is authorized to detect contraband, correctional officials must
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be ensure that the searches are conducted in a reasonable and respectful manner. Bell v. Wolfish,
441 U.S. 520, 559 (1979).
Defendants have waived the right to argue these searches complied with the Fourth
Amendment. F.T.C. v. World Media Brokers, 415 F.3d 758, 766 (7th Cir. 2005). Even if they
had not, pursuant to these authorities, Plaintiffs present triable Fourth Amendment claims.
Taking the facts in the light most favorable to Plaintiffs, Defendants conducted an unreasonable,
disrespectful, and dehumanizing search of Plaintiffs without any penological purpose. PSOF 2792, 112-129; Exhibit 24, Wendy Still Report at 23-27. As described in Plaintiffs’ Statement of
Additional Facts, Defendants acknowledged that hands-on training, as opposed to mere
instruction, is not even a necessary component of training. PSOF 122. Moreover, training cadets
to conduct strip searches under the humiliating and degrading conditions described above runs
counter to the training needs of an institution. See Exhibit 24, Wendy Still Report at 8, 23-25.
The mass strip searches at Lincoln Correctional Center served no legitimate penological interest
in eliminating or deterring contraband, and were, as Defendants admit, solely implemented for
training purposes. PSOF 112-129. Plaintiffs should therefore be permitted to present their Fourth
Amendment claims to a jury.
C.

Plaintiffs Present a Triable Eighth Amendment Claim

For good reason, Defendants do not assert that Plaintiff has failed to show a genuine issue
of material fact regarding whether the strip searches were carried out in violation of the Eighth
Amendment. The Eighth Amendment prohibits the conduct of strip searches “in a harassing
manner intended to humiliate and cause psychological pain.’” May v. Trancoso, 412 F. App’x
899, 902 (7th Cir. 2011) (citing Mays v. Springborn, 575 F.3d 643, 649 (7th Cir. 2009); see also
Whitman v. Nesic, 368 F.3d 931, 934 (7th Cir. 2004); Calhoun v. DeTella, 319 F.3d 936, 939
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(7th Cir. 2003). Facts that give rise to an inference of an intent to harass include: the demeaning
of prisoners during the search, including through “sexual ridicule,” May, 412 F. App’x at 903;
Mays, 575 F.3d at 650; Calhoun, 319 F.3d at 940; the presence of opposite-sex or civilian
spectators, May, 412 F. App’x at 903; Calhoun, 319 F.3d at 940; unhygienic or uncomfortable
conditions, Mays, 575 F.3d at 650; and violation of prison regulations, May, 412 F. App’x at
903.
Plaintiffs present ample evidence of Defendants’ intent to humiliate them and cause them
pain during the March 2011 cadet training exercise, including demeaning and sexually
derogative ridicule, opposite-sex spectators, civilian spectators, lack of hygiene, painful and
uncomfortable conditions, violation of prison regulations, and threatening conduct. See PSOF
27-92. Based on this evidence, and because Defendants have waived any argument to the
contrary, see F.T.C., 415 F.3d at 766, Plaintiffs are entitled to present their Eighth Amendment
claims to a jury.
II.

Plaintiffs Present a Triable Claim as to All Defendants Based on their Personal
Responsibility for Violating Plaintiffs’ Civil Rights.
Defendants’ contend that even if a jury believed the Plaintiffs’ testimony, Defendants

cannot be held liable because Plaintiffs have offered no evidence that any Defendant strip
searched any of the Plaintiffs. Defendants’ argument misunderstands the requirements for
establishing personal liability under 28 U.S.C. §1983. “[W]hile it is true that a plaintiff must
establish a defendant’s personal responsibility for any claimed deprivation of a constitutional
right, a defendant’s direct participation in the deprivation is not required. Miller v. Smith, 220
F.3d 491, 495 (7th Cir. 2000) (citing Smith v. Rowe, 761 F.2d 360, 369 (7th Cir. 1985)).
On the contrary, an omission or a failure to intervene may suffice to violate civil rights.
Yang v. Hardin, 37 F.3d 282, 285 (7th Cir. 1994). “An official satisfies the personal
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responsibility requirement of § 1983 if she acts or fails to act with a deliberate or reckless
disregard of the plaintiff’s constitutional rights.” Miller, 220 F.3d at 495. (emphasis added)
(citing Crowder v. Lash, 687 F.2d 996, 1005 (7th Cir. 1982)). Accordingly, correctional officers
who “have a realistic opportunity to step forward and prevent a fellow officer from violating a
plaintiff’s rights” bear personal responsibility for the violation under section 1983 claims. Id.
(citing Yang, 37 F.3d at 285).
In the same vein, supervisors are liable for a constitutional deprivation when they “know
about the conduct and facilitate it, approve it, condone it, or turn a blind eye for fear of what they
might see.” Jones v. City of Chicago, 856 F.2d 985, 992 (7th Cir. 1988). Of course, “if the
conduct causing the constitutional deprivation occurs at [the defendant’s] direction or with her
knowledge and consent,” the supervisor is liable for the deprivation. Crowder, 687 F.2d at 1005.
Supervisory liability also arises “when the supervisor disregards known or obvious risks of
constitutional violations that would flow from a lack of supervision.” Mayes v. City of
Hammond, 442 F. Supp. 2d 587, 635 (N.D. Ind. July 5, 2006) (internal quotation marks omitted).
Finally, watching unconstitutional conduct, without intervening, is sufficient to subject
supervisors to liability. May, 412 F. App’x at 903 (citing George v. Smith, 507 F.3d 605, 609610 (7th Cir. 2007)).
Yet another basis upon which Defendants are liable is their part in a conspiracy to
deprive the plaintiffs of their constitutional rights. To establish liability on that basis, Plaintiffs
need only show that Defendants were “voluntary participant[s] in a common venture” and
understood “the general objectives of the scheme, accept[ed] them, and agree[d], either explicitly
or implicitly, to do [their] part to further them.” Jones, 856 F.2d at 992; see also, e.g., McCann v.
Mangialardi, 337 F.3d 782, 789 (7th Cir. 2003); Williams v. Brown, 269 F.Supp.2d 987, 994-95
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(N.D. Ill. July 1, 2003) reversed on other grounds by 2003 WL 22454083 (N.D. Ill Oct. 3, 2003).
Plaintiffs need not prove that Defendants “agreed on the details of the conspiratorial scheme or
even know who the other conspirators are.” Jones, 856 F. 2d at 992.
Pursuant to these principles, Plaintiffs present a triable cause of action against Defendants
Hulett, Reynolds, Pasley, Hatfield, Dawdy, Craig, Edmonson, Johnson, Leonetti, Pfeiffer, Slater,
Krull, Dallas, Anderson, Crudup, Butler, and Spaniol and their citation to Harper v. Padilla, 400
F.3d 1052 (7th Cir. 2005) falls short.
A.

Defendants’ Liability for Conspiracy

Plaintiffs put forward sufficient evidence from which a reasonable jury could infer that
the March 2011 cadet training exercise was conducted pursuant to Defendants’ organized plan
and agreement to maliciously and sadistically inflict harm on Plaintiffs; to subject them to a
humiliating, degrading public strip search in violation of their constitutional rights; and to refrain
from intervening on their behalf.
Defendants began the cadet training exercise with a briefing in the dietary hall at which
they discussed and agreed upon how the exercise would unfold. PSOF 25. Following that
briefing, correctional staff of varying ranks and responsibilities engaged in widespread
misconduct, in obvious fashion, in multiple locations, and in the vicinity of numerous other staff
members. PSOF 27-92. The misconduct occurred in widespread, obvious fashion, and
Defendants made no attempt to conceal their actions. Id. The misconduct included subjection of
prisoners to group strip searches in full view of groups of men and women not conducting the
search, under humiliating, degrading, and unsanitary conditions; the direction of sexually
derogatory and humiliating insults at prisoners; the use of threatening behavior and language
without justification; the unnecessary and painful physical restraint of prisoners – in handcuffs –
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without accommodation for elderly prisoners and those with disabilities; the deprivation of water
and opportunities to use the bathroom throughout the duration of the cadet training exercise; and
the forced standing of members of the Plaintiff class for hours while they awaited strip searches,
for no penological purpose whatsoever. Id. Much of the misconduct was directly contradictory to
IDOC policy, even though prisons are paramilitary organizations that operate on a strict chain of
command. PSOF 26, 93-101. Despite the numerous problems that arose during the cadet training
exercise, no staff member reported any rule violations; no internal investigation ensued; and no
discipline was meted out in connection with the cadet training exercise. PSOF 102-111.
After the cadet training exercise, dozens of prisoners submitted grievances that
mysteriously disappeared. PSOF 105-108. The John Howard Association and Class
Representative Beverly Throgmorton brought the missing grievances to the attention of,
respectively, Defendants Hulett and Reynolds. PSOF 108, 109, 111. No action was taken to
investigate misconduct during the cadet training exercise as a result, however, and no employee
received any form of discipline in connection with the event. PSOF 102-104, 110.
Taking all inferences in favor of the non-moving party, as this Court must, these facts
suffice to create a genuine issue of material fact regarding whether Defendants agreed to deprive
Plaintiffs of their constitutional rights and took steps in furtherance of that enterprise. A jury
could easily infer from this highly coordinated and widespread misconduct – as well as the
briefing that preceded it—that Defendants came to an agreement prior to the shakedowns to
commit the misconduct and entered into a conspiracy. See, e.g., Williams v. Brown, 269 F. Supp.
2d 987, 994–95 (N.D. Ill. 2003) (evidence suggesting that officers arrived en masse and
subsequently acted in a “cooperative and organized manner” permitted inference that “some
planning had taken place in advance” and precluded summary judgment against plaintiff on
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conspiracy claim); Petrovic v. City of Chicago, No. 06 C 6111, 2008 WL 4286954, at *8 (N.D.
Ill. Sept. 16, 2008) (“A reasonable jury could conclude from the fact that these officers acted in
concert while they used excessive force that there was an implied agreement to do so.”).
Plaintiffs accordingly present triable claims against Defendants Hulett, Reynolds, Pasley,
Hatfield, Dawdy, Craig, Edmonson, Johnson, Leonetti, Pfeiffer, Slater, Krull, Dallas, Anderson,
Crudup, Butler, and Spaniol.
B.

The Personal Involvement of Defendant Supervisors Warden Hulett and Assistant
Warden of Operations Reynolds

Additional bases abound for proving at trial that Defendants Hulett and Reynolds were
personally responsible for violating Plaintiffs’ constitutional rights. Defendants Hulett and
Reynolds were present during the strip searches and heavily involved in supervision of the cadet
training exercise, also giving rise to personal responsibility for the constitutional deprivations.
See PSOF 27-29, 31-34, 40, 44-45, 46-51, 64, 75, 79-82, 85-89.
A jury could easily infer that Defendants Hulett and Reynolds had ample notice of the
unconstitutional manner in which the cadet training exercise occurred, and failed to intervene on
the Plaintiffs’ behalf. May, 412 F. App’x at 903 (citing George v. Smith, 507 F.3d 605, 609-610
(7th Cir. 2007)). Warden Hulett authorized the cadet training exercise and Defendant Reynolds
instructed staff members at a briefing. PSOF 18, 25. After the briefing, Defendants Hulett and
Reynolds accompanied the cadets to the housing units to handcuff prisoners in Units 2B and 4B.
PSOF 25. Defendant Reynolds was among those correctional officers calling the prisoners
“bitches” and threatening to put them in segregation if they did not remain quiet during the cadet
training exercise. PSOF 32. Defendant Reynolds was in charge of commanding Lincoln staff on
the day of the cadet training exercise, and pursuant to authority delegated from Hulett, and he
instructed his staff to conduct strip searches of prisoners in the bathroom abutting the gym. PSOF
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28, 46, 49. Defendants Reynolds and Hulett visited the gym while group searches were taking
place in the bathroom with an open door, and were among those staff members prohibiting
prisoners from sitting, getting a drink of water, or use the restroom during the training exercise.
PSOF 85, 89. Even after prisoners appealed to Defendants Hulett and Reynolds for help –
informing them of complaints including that they had been standing in handcuffs for hours
waiting for strip searches, and that the floor was contaminated with menstrual blood –
Defendants Hulett and Reynolds failed to intervene on their behalf. PSOF 85. Defendant
Reynolds did nothing to ensure that replacement feminine sanitary supplies were available
during the mass strip search, even though he admits it was his responsibility to do so. PSOF 75.
Finally, even if a jury were to credit Defendants Hulett and Reynolds’s testimony that
they spent little time in the gym and did not see any misconduct therein – over which a genuine
issue of material fact exists, a jury could reasonable conclude that Defendants Hulett and
Reynolds disregarded known or obvious risks of constitutional violations that would flow from
their lack of supervision over the cadet training exercise. Mayes, 442 F. Supp. 2d at 635.
Defendants Hulett and Reynolds orchestrated the exercise without first preparing or reviewing an
operational plan, even though the cadet training exercise was the first of its kind at Lincoln
during their tenure and involved the mass strip search of 200 women, and even though the lack
of such preparation is well understood by corrections officials as necessary to protect prisoners
from abuse. PSOF 20-21. Plaintiff thus puts forward ample facts from which a jury could
reasonably find Warden Melody Hulett and Assistant Warden of Operations Reynolds personally
liable for the deprivation of Plaintiffs’ constitutional rights.
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The Personal Involvement of Defendant Training Instructors Alan Pasley and
Renee Hatfield

Training instructors Defendant Pasley and Renee Hatfield are liable not only as coconspirators, but also for their direct involvement in Plaintiffs’ constitutional violations and their
failure to supervise their subordinates during the training exercise.
Defendant Pasley was, at the time of the March 31, 2011 cadet training exercise, the
training specialist primarily responsible for the conduct of the cadets during the training exercise
and was delegated additional responsibility for overseeing the cadet training exercise by
Defendant Hulett. PSOF 12. Defendant Pasley participated in the briefing, at which the
instructions for the cadet were given. PSOF 25. Pasley then went with the cadets and Defendant
Orange Crush Members to the housing units, accompanying the cadets as they transported
prisoners to the gym, inside which strip searches were taking place in a bathroom open to the
gym. PSOF 41, 51-52. In the housing units and on the way to the gym, multiple Defendants
engaged in misconduct including hurling sexually derogatory, humiliating, and degrading insults
at the prisoners; threatening the prisoners with their conduct and actions, without justification;
bringing members of the Plaintiff Class to tears through the use of tight handcuffs without
accommodation for elderly prisoners or those with disabilities, all without justification; and
forcing prisoners to stand for long periods of time, handcuffed, for no legitimate purpose. See
PSOF 27-46. A reasonable jury could easily infer from these facts that Pasley knew about the
misconduct at the cadet training exercise and either approved of it or turned a blind eye for fear
of what he would see. Jones, 856 F.2d at 992-93.
In addition, Defendant Pasley knew that the cadets he supervised were planning to
subject Lincoln prisoners to group strip searches, PSOF 17, 25, an invasion of privacy of the
“first magnitude.” Farmer, 288 F.3d at 1259. Despite his supervisory responsibilities and the
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important privacy interests at stake for the Plaintiff Class, Defendant Pasley testified that he did
not bother to determine whether anyone was supervising cadets during the strip searches and did
not oversee the cadets’ conduct in the gym. PSOF 92. A jury could therefore infer that Pasley
disregarded known or obvious risks of constitutional violations that would flow from his lack of
supervision of cadets performing group strip searches of 200 prisoners, and find Pasley liable on
that basis.
For her part, Defendant Hatfield also supervised the cadets as a training academy
instructor. PSOF 48. In fact, Defendant Hatfield was the sole training instructor present in the
gym throughout the cadet training exercise and had a central role in supervising the cadets
conducting strip searches. PSOF 48. During the cadet exercise, Defendant Hatfield went into the
gym bathroom to observe strip searches taking place there. PSOF 45, 48. Hatfield was also in
close proximity to misconduct that took place in the gym, as prisoners were forced to stand
facing the wall, unnecessarily and for many hours, while handcuffed, as they awaited group strip
searches. PSOF 80. Although Hatfield now claims that she saw no misconduct, a jury could
reasonably discredit this self-serving testimony and instead conclude that Hatfield had clear
notice of the misconduct occurring around her, throughout the entire cadet training exercise and
in obvious and unconcealed fashion, and that she failed to intervene on the Plaintiffs’ behalf.
D.

The Personal Involvement of Defendants Dawdy, Craig, Edmonson, Johnson,
Leonetti, Pfeiffer, Slater, Krull, Dallas, Anderson, Crudup, Butler, and Spaniol

Finally, Plaintiffs present abundant evidence from which a jury could infer that
Defendants Dawdy, Craig, Edmonson, Johnson, Leonetti, Pfeiffer, Slater, Krull, Dallas,
Anderson, Crudup, Butler, and Spaniol directly participated in the constitutional deprivations or
failed to intervene on Plaintiffs’ behalf. See PSOF 27-32, 35, 45-46, 49, 64, 69, 71-72, 83-84.
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Critically, Plaintiffs’ evidence supports the inference that each of these defendants either
conducted or directly observed the unconstitutional public strip searches. Defendants Johnson,
Slater, Edmonson, Crudup, and Butler conducted the degrading strip searches, alongside cadets,
and Defendants Slater and Crudup were among those making derogatory comments and gestures
about Plaintiffs’ naked bodies and odors. PSOF 47, 71. Defendants Dawdy, Leonetti, Johnson,
Dallas, Spaniol, Anderson, and Pfeiffer monitored and yelled at the prisoners in the gym
throughout the morning, as they stood for hours awaiting strip searches. PSOF 31, 49, 64, 83-84.
Taking all inferences in Plaintiffs’ favor, as this Court must, a jury could easily conclude that the
Defendants either participated in strip searches or had notice of the unconstitutional conduct, and
failed to intervene on the Plaintiffs’ behalf.
Defendants’ personal involvement does not stop there, however. Defendant Dawdy
instructed the Orange Crush Officers to arrive for the cadet training exercise dressed in riot gear.
Defendant Dawdy likewise permitted the members of the Orange Crush tactical team –
Defendants Edmonson, Johnson, Leonetti, Pfeiffer, Slater, and Krull – to engage in threatening,
punitive, and needlessly intimidating conduct as they stormed Plaintiffs’ housing units and to
refuse to make accommodations for elderly and disabled prisoners. PSOF 24, 27, 37-38.
Defendants Johnson, Edmonson, and Slater called the prisoners “bitches” and threatened to put
them in segregation if they did not remain quiet during the cadet training exercise. PSOF 32.
That a particular constitutional deprivation involved a large number of defendants does
not insulate them from liability. “The number of officers present and able to intervene to save an
innocent person from unconstitutional summary punishment . . . in no way correlates with any
one officer’s duty to intercede.” Yang, 37 F.3d at 286. Instead, each state actor present “has an
independent duty to act.” Id. Moreover, a plaintiff’s inability to identify which of the named
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defendants violated his constitutional rights with a particular action does not preclude liability so
long as the Plaintiff can show that each defendant either participated in the misconduct or
“ignored a realistic opportunity to intervene.” Logan v. City of Chicago, 891 F. Supp. 2d 897,
903 (N.D. Ill. 2012). Drawing all reasonable inferences in Plaintiffs’ favor, there is sufficient
evidence from which a reasonable jury could conclude that each of these defendants contributed
personally to the deprivation of Plaintiffs’ rights, further subjecting them to liability.
III.

Plaintiffs Plead Personal Capacity Claims Against Defendant Hulett.
Defendant Hulett seeks summary judgment for the claims against her on the basis that she

has been sued only in her official capacity and is no longer the warden. Despite the inartful
wording of Plaintiffs’ complaint, Plaintiffs have provided clear notice that they have sued
Defendant Hulett in her personal capacity for her involvement in the cadet training exercise.
Accordingly, Defendant Hulett’s argument should be rejected.
Rule 8 remains “a liberal notice pleading regime, which is intended to ‘focus litigation on
the merits of a claim’ rather than on technicalities that might keep plaintiffs out of court.” Brooks
v. Ross, 578 F.3d 574, 580 (7th Cir. 2009) (citation omitted); see also Luckett v. Rent–A–Center,
Inc., 53 F.3d 871, 873 (7th Cir. 1995) (“[T]he pleading stage is not the occasion for
technicalities”); 2 James Wm. Moore, et al., Moore’s Federal Practice § 8.04 (3d ed. 2006) (“The
intent of the liberal notice pleading system is to ensure that claims are determined on their merits
rather than through missteps in pleading.”). The record supports that Hulett has received
sufficient notice of the personal capacity claims directed at her, in compliance with Rule 8. First,
Plaintiffs identify Defendant Hulett’s personal involvement in the cadet training exercise in their
complaint. See, e.g., Sixth Amended Complaint, Dkt. No. 83, at ¶4 (noting that the cadet training
exercise was “organized by Defendant[] Hulett” and other defendants); ¶19 (stating that Warden
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Hulett and other defendants were “in charge of permitting the IDOC cadets to perform this
public group strip search at Lincoln”).
In addition, Plaintiffs made clear during Defendant Hulett’s deposition that they sued her
in her personal capacity, focusing on her personal involvement with questions such as:









“Q: Who was in charge of the mass shakedown? A: Outside of myself? Q: Well, that’s
what I was – you’re the one in charge, correct? A: Yeah, I supervise, yes, the team.”
Exhibit 6, Hulett Dep. at 78:14-78:18.
“Q: Well, you were in charge of the mass shakedown. Did you delegate some
responsibilities? A: I did, uh-huh. Q: Who did you delegate responsibilities to?” Id. 79:979:12.
“Q: . . . . Who made the decision as to which housing unit would be subject to a mass
shakedown? A: That would have been a discussion between me and my assistant
warden.” Id. 90:1-90:5.
“Q: . . . . Were you present in the gymnasium on March 31, 2011, when the strip searches
were taking place? A: I was not. I was – I made the initial trip there with the first round
of offenders that were taken over. I stayed and – until they start moving the women into
the bathrooms. I left it in the hands of Assistant Warden Reynolds as well as Pasley and
his staff.” Id. 94:10-94:18.
“Q: What direction, if any, did you give to the cadets and/or the regular correctional
officers -- A: I didn’t. Q: -- as to whether or not the women would be handcuffed when
being taken from their cell to the gymnasium? A: I do not recall giving any.” Id. 102:13102: 19.
“Q: Other than that, did you do anything else when the first group of women came in? . . .
. . A: Huh-uh. Just did a walk-through and that’s it, a walk-through and that’s it.” Id.
105:14-105:19.
Plaintiffs also put Defendant Hulett on notice of the personal capacity claims against her

through written discovery, inquiring about her own role in the cadet training exercise and
whether she acted consistently with IDOC policy. See Exhibit 25, Defendant Hulett’s Responses
to Plaintiffs’ First Set of Interrogatories at Nos. 2, 4, 6. Defendant Hulett clearly understood that
she was being sued in her personal capacity, as she responded responding at deposition and in
interrogatories based on her personal involvement. See id.
In sum, to hold that Defendant Hulett still does not have adequate notice of the
allegations against her would place form over substance. At this stage of the proceedings – after
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extensive discovery about Defendant Hulett’s personal involvement – seeking dismissal on a
technical pleading defect is simply gamesmanship. At a bare minimum, should this Court find
Plaintiffs’ complaint insufficient, it should afford Plaintiffs an opportunity to amend their
complaint under the liberal allowance of Rule 15 to make it explicit that Defendant Hulett has
been sued in her personal capacity. See FED. R. CIV. P. 15; Stanard v. Nygren, 658 F.3d 792,
800-01 (7th Cir. 2011) (pleading rules favor decisions on the merits rather than technicalities,
and leave to amend pleadings should be freely given).
VI.

Plaintiffs’ Injunctive Claim Survives Summary Judgment.
Defendants also argue that Plaintiffs’ claim for injunctive relief fails as to Yurkovich,

Zavala, and Hatfield because there is no ongoing violation of Plaintiffs’ constitutional rights. As
proof, Defendants contend that IDOC policy currently prohibits searching female inmates in
view of male officers, verbal abuse, and unhygienic conditions during a search. They contend
that the only IDOC policy that is at issue here is IDOC’s policy of allowing the search of more
than one inmate at a time, and that group strip searches are only unconstitutional if conducted
without a valid reason and in a harassing manner intended to humiliate and cause psychological
harm. (Mot. Summary Judgment at 12-13) (citing Mays v. Springborn, 575 F.3d 643, 649-50 (7th
Cir. 2009)). Because, as they reason, IDOC’s policies pass constitutional muster, there are no
ongoing violations that this Court need address through injunctive relief.
As set forth above, taking the undisputed facts in the light most favorable to Plaintiffs,
the searches that were conducted in this case were unconstitutional. But even setting that aside,
whether or not there are specific IDOC policies in place that prohibit aspects of the strip search
that Plaintiffs experienced in this case, there is evidence that these kinds of strips searches
continue unabated and that the lack of accountability and the lack of a meaningful grievance
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process prove that IDOC has a problem with compliance even with its own stated policies and
standards.
A.

Plaintiffs’ Claim for Injunctive Relief Is Against Defendants Zavala, Brannon and
Atchison to Prevent Ongoing Constitutional Violations.

Under the Ex parte Young doctrine, a plaintiff may file suit against state officials seeking
prospective equitable relief to rectify ongoing violations of federal law. Ex Parte Young, 209
U.S. 123, 159-60 (108); see also Sottoriva v. Claps, No. 06-3118, 2008 WL 821870, at *11 (C.D.
Ill. Mar. 26, 2008). The question is whether Plaintiffs have shown ongoing violations of federal
law and seek prospective relief. Verizon Maryland, Inc. v. Public Service Comm. Of Maryland,
535 U.S. 635, 645 (2002). Here, both are true. Plaintiffs have shown, taking the facts in the light
most favorable to them, that Defendants Zavala, Brannon and Atchison continue to violate
Plaintiffs’ constitutional rights by continuing to enforce a policy of allowing mass strip searches
without appropriate constitutional safeguards, and by allowing unconstitutional strip searches
without accountability for the IDOC employees who participate in them.
The operative version of Plaintiffs’ Complaint, the Sixth Amended Complaint filed on
March 31, 2014, does not raise an official capacity claim as to Defendant Hatfield. Plaintiffs do
bring an official capacity claim against Defendants Zavala, Brannon and Atchison. Defendant
Atchison is acting as the IDOC Deputy Chief of Operations at this time; Defendant Zavala is
employed by IDOC as the IDOC Training Academy manager of Staff Development and training;
and Defendant Brannon is the Warden at Logan Correctional Center. See Exhibit 21, IDOC page
on Michael Atchison; Exhibit 5, Zavala Dep at 6:18-22; Exhibit 22, IDOC page on Christine
Brannon.
These state actors, in their capacities as IDOC Chief of Operations, training manager, and
Warden at Logan Correctional Center, where the female inmates formerly housed at Lincoln
61

Appendix 095

3:12-cv-03087-RM-TSH # 109-1 Page 62 of 66
Case: 16-4234
Document: 21
Filed: 08/18/2017

Pages: 191

Correctional Center now reside (PSOF 11), are responsible for the manner in which strip
searches are conducted by IDOC cadets at institutions housing women. Each of these state actors
continues to perpetuate unconstitutional policies and practices with respect to mass strip searches
of female inmates, in that each of these state actors continues to perpetuate a policy of allowing
mass strip searches of women a part of cadet training exercises where those mass strip searches
are conducted in a humiliating fashion unrelated to any legitimate penological purpose.
B.

The Risk of Ongoing Harm is Already Manifested By Similar Unconstitutional
Strip Searches in 2013 at Logan Correctional Center.

The Court need no better evidence that injunctive relief is necessary to prevent ongoing
harm than evidence that on October 31, 2013, a similar cadet training exercise occurred at Logan
Correctional Center, where female inmates of Lincoln Correctional Center were transferred
subsequent to the mass strip search in this case. PSOF 130-132. The 2013 strip searches were
also a cadet training exercise and had many of the same unconstitutional features as the searches
at issue in this litigation did: (1) women were searched in large groups (2) in the presence of
male correctional officers and (3) individuals who had no role in the search; (4) women were
kept handcuffed for long periods of time in uncomfortable positions in the gym; (5) demeaning
language was used by IDOC staff and cadets during the searches; (6) women were denied access
to sanitary products, creating unsanitary and demeaning conditions; and (7) women were denied
access to the bathroom. Id. The 2013 Logan strip searches alone demonstrate that injunctive
relief is necessary to prevent ongoing and persistent violations of the rights of Plaintiffs and
women who are similarly situated.

62

Appendix 096

3:12-cv-03087-RM-TSH # 109-1 Page 63 of 66
Case: 16-4234
Document: 21
Filed: 08/18/2017

C.

Pages: 191

IDOC’s Codified Standards for Strip Searches Allow for Unconstitutional
Searches.

Moreover, as Plaintiffs’ expert Wendy Still concluded in her report in this case (Exhibit
24, Report of Wendy Sill), IDOC lacks accountability to ensure future compliance with generally
accepted correctional standards regarding strip searches, even if some of those correctional
standards are codified in IDOC’s stated policies. As an initial matter, and as the Defendants
acknowledge, IDOC’s policies allow for the search of more than one inmate at a time, and the
Defendants in this case testified that they interpreted that policy to allow as many as twenty
correctional employees to be strip searched simultaneously, in the same location. PSOF 133.
This ongoing policy fosters the conditions in which the constitutional violations in this case
occurred, because the Defendants in this case believed the mass strip searches they were
conducting were constitutional despite the clear constitutional problems with numerous aspects
of the searches.
D.

The Way in Which The Strip Searches Were Conducted in This Case
Demonstrates a Continuing Lack of Oversight and Discipline That Ensures Future
Searches Will Also Be Unconstitutional

Even setting aside IDOC’s written policies, however, the way in which the strip searches
in this case were conducted demonstrates a continuing lack of oversight and discipline that
creates a serious risk of ongoing harm in the form of future unconstitutional searches. This is true
for two reasons. First, the grievance system at Lincoln Correctional Center failed after the March
2011 cadet training exercise. Numerous prisoners reported that they submitted grievances after
the search, but never received any response. PSOF 108. During a February 2012 monitoring visit
by the John Howard Association to Lincoln Correctional Center, a large number of inmates
independently voiced concerns about the March 2011 cadet training exercise and the
disappearance of their grievances. The John Howard Association report concluded that between
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80 and 150 grievances about these searches were filed, but no one knew what happened to the
grievances, and no one received a response to their grievances. Id. Despite this evidence that
scores of inmates grieved the conditions of the mass strip search, the defendant administrators
and training staff reported that they had no knowledge of those grievances. PSOF 110. The
failure to permit inmates to report the sexual harassment during this cadet training exercise
violates the standards of the Prison Rape Elimination Act. See 28 C.F.R. 115.51(a) (requiring
that correctional agencies “provide multiple internal ways for inmates to privately report sexual
abuse and sexual harassment, . . . and staff neglect or violation of responsibilities that may have
contributed to such incidents”); id. 115.51(c) (requiring that “[s]taff shall accept reports made
verbally, in writing, anonymously, and from third parties and shall promptly document any
verbal reports”); id. 115.61(a) requiring that correctional agencies “require all staff to report
immediately and according to agency policy any knowledge, suspicion, or information regarding
an incident of sexual abuse or sexual harassment that occurred in a facility, whether or not it is
part of the agency . . . and any staff neglect or violation of responsibilities that may have
contributed to an incident or retaliation”); id. 115.61(e) (“The facility shall report all allegations
of sexual abuse and sexual harassment, including third-party and anonymous reports, to the
facility’s designated investigators.”).
In total, Ms. Still will testify that the scope of the failure to allow the women in this case
to effectively grieve the strip search reflects a systematic problem and not an isolated incident.
See Exhibit 24, Expert Report of Wendy Still at 30. This problem is related to the fact that
despite all of the unconstitutional behavior that took place during this strip search, no staff
reported any violations; no internal investigation was completed; and no discipline was handed
out to any IDOC employees. PSOF 102-103. These widespread failures, too, reflect systematic
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problems rather than isolated incidents and evidence a culture that emboldens, facilitates, and
encourages abuses of the kind that occurred during the March 2011 cadet training exercise.
CONCLUSION
For these reasons, Plaintiffs respectfully request that this Court deny Defendants’ Motion
for Summary Judgment in full.

RESPECTFULLY SUBMITTED,
/s/ Ruth Brown
Attorney for Plaintiffs

Arthur Loevy
Michael Kanovitz
Jon Loevy
Tara Thompson
Ruth Brown
LOEVY & LOEVY
312 N. May St., Ste. 100
Chicago, IL 60607
(312) 243-5900

CERTIFICATE OF SERVICE
I, Ruth Brown, an attorney, certify that on February 2, 2016, I caused the foregoing
Plaintiffs’ Response to Defendants’ Motion for Summary Judgment to be served on all counsel
of record via CM/ECF electronic filing.
/s/ Ruth Brown
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CERTIFICATION OF COMPLIANCE
I, Ruth Brown, an attorney and counsel for Plaintiffs in the present case, hereby certify
that Section 2(c) of the foregoing Memorandum of Law complies with this Court’s Local Rule
7.1(D)(5) and 7.1(B)(4) in that the word processing program I used to prepare the Memorandum,
Microsoft Word, measures the Word Count of the Argument Section of this Brief at 6594 words,
including headings, footnotes, and quotations.
/s/ Ruth Brown
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Case Number: 12-3087

JUDGMENT IN A CIVIL CASE
☒ JURY VERDICT.

This action came before the Court for a trial by jury.

The issues

have been tried and the jury has rendered its verdict.

☐ DECISION BY THE COURT.

This action came to trial or hearing before the Court.

The issues have been tried or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED, pursuant to the jury verdict rendered on
11/21/2016, judgment is entered in favor of the Defendants and against the Plaintiffs.
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3/28/2013 ---- Defendant Deborah Hatfield terminated per Fourth Amended Complaint.
4/14/2016 ---- Defendants Unknown Illinois Department of Corrections Employees, M
Brooks, Last, Bender, Boch, Brown, Dilley, Hinton, Johner, Kenney, Killam, Mathias, Rickord,
Van Middlesworth, Warden, Joseph Yurkovich, Eddie Jones, and Angela Locke terminated per
Order entered by Judge Richard Mills.
11/9/2016 ---- Defendants Anderson, Dallas, Edmonson, Johnson, Leonetti, Pfeiffer,
Slater, Krudup, Krull, Butler, Johnson, and Spaniol terminated per Text Order entered by Judge
Richard Mills.

Dated:

November 22, 2016

s/ Kenneth A. Wells
Kenneth A. Wells
Clerk, U.S. District Court
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Naked Power
Strip Searching in Women’s Prisons
Jude McCulloch and Amanda George

FBI agents who visited Abu Ghraib conﬁ rmed the use of isolation;
they reported seeing detainees forced to strip naked and then placed
in isolation with no clothes (Physicians for Human Rights 2005: 3).
I ﬁnd in this day and age I can’t understand how it is legal—women
who are constantly slashing their arms, legs, throats and trying
repeatedly to hang themselves are stripped naked, thrown in a suicide jacket. . . . ‘Don’t even give her a mattress, let her lie on the
ﬂoor, let her lie in her own. . . . ’ Women need help, counselling and
therapy but to throw them in a strip cell, take away everything. I
would hate to see a poor dog, bedding taken away treated like that
(woman prisoner quoted in Scraton and Moore 2005a: 81).

INTRODUCTION
The publication of photographs depicting degradation and humiliation of
prisoners at Abu Ghraib in 2004 focused world attention on the issue of
torture and abuse. A report by Physicians for Human Rights on the use of
psycholo gical tor tu re by United State s for ces in the ‘ war on terror’ describes
sexual humiliation, including forced nudity, at detention facilities in Iraq,
Afghanistan and at Guantánamo Bay, Cuba (Physicians for Human Rights
2005: 25; 36–39; see also George Monbiot The Guardian 12 December
2006). While United States President George W. Bush dismissed the practices as not ‘American,’ critical scholars and prison activists quickly drew
a link between the treatment of prisoners by United States forces in Iraq
and of prisoners in United States domestic prisons. Judith Greene wrote:
‘[e]xperienced observers . . . are quick to recognize that the Abu Ghraib
photos reek of the cruel but usual methods of control used by many US
prison personnel’ (2004: 4). Avery Gordon makes the point that ‘[w]hile
there is abundant cause for moral outrage and disgust, there is no warrant
for being surprised or shocked that citizens of the US tortured, abused and
ritually humiliated other human beings’ (Gordon 2006: 44; see also Ratner
and Ray 2004: 54). According to Gordon, the dehumanization exposed by
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the photographs ‘is the modus operandi of the lawful, modern, state-ofthe-art prison’. (ibid: 49)
Bree Carlton, similarly to Gordon and Davis, points to the continuities
between the abuse at Abu Ghraib and the experience of domestic prisoners, using an Australian maximum security prison as a case study (Carlton
2006). In the aftermath of the publication of the Abu Ghraib photographs, an Australian politician referred to female prisoners in the state
of Queensland being held in padded cells, often naked, in shackles, with
their faces covered by masks. With a clear reference to the revelations of
detainee abuse by coalition forces in the ‘war on terror,’ he said that ‘[t]his
is not an overseas country or one in the Middle East; this is in Queensland’
(B. Flegg, Queensland Parliamentary Debates, 2006: 675). The comment,
consistent with much of the mainstream commentary, tends to suggest that
the practices depicted in the photographs from Abu Ghraib are not the
norm in prisons in western democratic countries.
Despite the tendency to see photographs of detainee abuse at Abu Ghraib
as outside the accepted norm, ‘forced nudity’ and sexual humiliation in
the form of routine strip searches have been aspects of women’s imprisonment in western countries for at least twenty-ﬁve years. Prisoners and their
suppor ters have a lways understood strip searching to constit ute an ofﬁcial, deliberate and gendered strategy aimed at ‘breaking down’ prisoners,
particularly women prisoners. Irish Republican prisoner Martina Anderson, argued that in implementing strip searches within women’s prisons in
Northern Ireland during the early 1980s:
The British government is using women’s nakedness to tyrannise them.
We feel that our bodies are used like a weapon to penalize us, with
the intention of making us collapse under the pressure. If we haven’t
collapsed now, I don’t think that we will. (quoted in Stop the Strip
Searches Campaign 1987: 2)
In spite of this long-documented history of strip searching within women’s
prisons, sexual humiliation of detainees in the ‘war on terror’ is frequently
depicted as ‘exceptional.’ A report by Physicians for Human Rights, for
example, states that ‘[t]he use of humiliation as a means of breaking down
the resistance of detainees, including forced nudity . . . began when the
“war on terror” began’ (Physicians for Human Rights 2005: 5).
This historically inadequate understanding of the tactics used in the ‘war
on terror’ and the widespread response of shock to the images of sexual
humiliation and abuse at Abu Ghraib needs to be resituated in the context
of routine strip searches of prisoners in western countries (Davis 2005:
46). The routine use of strip searches against prisoners, particularly female
prisoners, means that ‘[s]exual abuse is surreptitiously incorporated into
the most habitual aspects of women’s imprisonment’ (Davis 2003: 81). In
addition to routine strip searches, it is common for women in distress, who
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are suicidal or engaging in self-harm, to be kept completely naked or almost
completely naked in isolation cells (see, for example, Scraton and Moore
2005a: 81; 2005b: 69; 75). In this context, it is not possible to see the
abuse, shown in the photographs from Abu Ghraib, as ‘freakish irregularities’ (Davis 2005: 50) outside the moral framework of western countries.
While strip searches are normalised within prison, prisoners, especially
female prisoners, experience them as a form of sexual violence or coercion.
Outside of the prisoner–prison ofﬁ cer relationship, the coerced removal of
clothes would constitute sexual assault (George 1993). A Canadian prisoner testifying about her experience of strip searching said:
How can they walk in there, rip my clothes and say ‘Its [sic] okay, I was
doing my job; it was professional.’ Maybe if the tables were turned they
wouldn’t think so, but the tables aren’t. I don’t know how any man can
do that to any woman and say it was their job. As far as I know, its
[sic] a crime. A crime was committed there. And if something like that
happened down the street, that’s a crime. If you go in an apartment
and rip girl’s clothes off, that’s a crime. That’s sexual assault. (Arbour
1996: 75)
Although women prisoners experience strip searches as sexual assault, in
keeping with dominant understandings of crime and violence, individual
prisoners rather than the prison regime itself are popularly conceived as
responsible for sexual assault within prisons. Male prisons in particular
are understood to contain sexual offenders as well as being sites of sexual
predation and victimization perpetrated and endured by prisoners. The
spectr e of male rape wit hi n p ri sons has w idespre ad curren cy wi th in t he
popular imagination (Korn 2004: 135–138). The failure to perceive routine
practices of strip searches within prison as sexual coercion and institutionalised violence ﬁ ts with a broader tendency to see crime and violence as
residing almost exclusively within the realm of individuals as opposed to
the state and its agents (Green and Ward 2004).
This chapter addresses this lacuna in focus and scholarship by examining the issue of routine strip searching within women’s prisons. It concentrates in particular on the use of strip searches in Australian women’s
prisons, but also draws on the experiences of women prisoners in Northern
Ireland and Canada. It considers the nature and extent of strip searches and
the rationale or pretext for these type of searches. It describes and considers the impact of strip searches on women prisoners in the context of the
experiences of sexual assault and gendered violence that women endure
outside prison and the way that issues related to culture, religion and race
compound the experience of strip search as violence and violation. The
circumstances of a death in custody are used to highlight the way that strip
searches in prison inﬂ ict harm and suffering on women by recalling and
amplifying the sexual violence that female prisoners typically experience
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on the outside. Finally, it documents the range of actions taken to confront
and intervene in the excessive and gratuitous use of strip searches in women’s prisons and the shifts in practice that have occurred as a result.
NATURE AND EXTENT OF STRIP
SEARCHING IN WOMEN’S PRISONS
The ﬁrst reports of the routine use of strip searches within prison come from
Northern Ireland in the early 1980s (see Moore and Scraton, Chapter 7). A
1983 report describes the implementation of routine strip searches in that
jurisdiction in 1982. A quote from a prison chaplain records that:
Girls entering or leaving the women’s prison for whatever reason, admission to prison, going to and on return from remand court or for trial,
visiting hospital, parole, inter-jail visits, have to undergo a completely
naked visual examination of all parts of their body front and back while
the prisoner stands totally naked before prison female warders . . . I and
my fellow priest consider this inhuman and degrading treatment. (Murray, quoted in Faul 1983: 1)
A booklet produced by the campaign to stop strip searching in Northern
Ireland in 1987 maintained that over 4,000 searches had been carried out
in the ﬁve years since their introduction in 1982 (Stop the Strip-Searches
Campaign 1987). A 1993 article about the experience of women prisoners
in the Australian state of Victoria titled ‘Strip-searches: Sexual Assault by
the State’ documents the routine use of strip searches in that state’s women’s
prison (George 1993:1). In a one-year period in 1995 in an Australian women’s prison, 13,000 strip searches were conducted in a population averaging
100. In another Australian women’s prison in a one-year period between
2001 and 2002, there were 18,889 strip searches in a prison population
averaging 200. In its recent inquiry into Queensland women’s prisons, the
Queensland Anti-Discrimination Commission described what until late in
2005 was a routine day for a prisoner at the Crisis Support Unit (CSU),
where women in distress or at risk of self-harm or suicide are incarcerated:
7.30am let out of cell, strip-searched, breakfast
11.00am strip-searched, locked down in cell
12.15pm strip-searched, lunch
4.00pm strip-searched, locked down in cell
5.10pm strip-searched, dinner
6.10pm strip-searched, locked down in cell
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In addition, if the prisoner left or re-entered her cell after being in a shared
area such as the exercise yard, she was strip searched on entry and exit,
and any prisoner who left the unit for any reason would be strip searched
on exit and re-entry. The women in the CSU who received the least number
of strip searches were women detained in the padded cell, where they are
‘generally held in a totally naked state and have no clothing on at all’ (AntiDiscrimination Commission Queensland 2006: 71).
A strip search dictates that prisoners undress and stand completely
naked in front of prison ofﬁ cers and perform certain actions ostensibly
designed to reveal concealed contraband. In Australia, there are various
permutations on the actions that must be performed including: lifting of
breasts, opening the mouth and poking out the tongue, removal of dentures, turning around with legs parted whilst bending over and using the
hands to separate the cheeks to permit visual inspection of the anus and
outer vagina, squat and cough, squat facing the wall with hands up the
wall and removal of tampon. Strip searches are also routinely carried out in
combination with urine testing. Urine tests for illicit drugs are frequent in
women’s prisons. Sometimes strip searches are conducted in front of video
surveillance cameras which are watched remotely by prison ofﬁ cers.
Strip searches are most frequently routine but can also be random or targeted, when a person is suspected of having contraband. Prison regulations
typically establish routines whereby strip searches are required on entry to
the prison, before and after visits with family, friends and professionals,
before urine tests for drugs, before and after leaving the prison for court
or day leaves, on being moved to a different part of the prison or at any
other time when required. Outside prison police can generally only lawfully require a person to undergo a strip search when they have formed a
suspicion on reasonable grounds that the person has drugs or a weapon. In
prison, however, the very fact of being a prisoner satisﬁ es the ‘reasonableness’ of this suspicion and no other justiﬁ cation is required. No prisoner is
exempt from strip searching regardless of age, physical or mental health,
convicted or remand, offence, religion or cultural background.
Physical force may be used to achieve the removal of clothing from prisoners who refuse to submit. Apart from physical coercion, the context of
conﬁ nement and the life circumstances of women mean that strip searches
are inherently coercive. Refusing a strip search is a prison offence that can
lead to punishment. Physical resistance is likely to result in prison charges.
Failu re to submit will also lead to loss of contact visits with children, family
or friends. Many women in prison are also mothers. In Australia, approximately three quarters of women are mothers (Corrections Victoria 2004b).
As Corrections Victoria notes, ‘given the importance of women maintaining contact with their families and especially their children most female
prisoners would submit to strip searches to maintain contact’ (Ofﬁ ce of the
Correctional Services Commissioner 2001). The frequency of strip searching combined with its sexually coercive nature has profoundly negative
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consequences for women, the majority of whom have suffered extensive
histories of physical and sexual abuse outside prison.
IMPACT ON WOMEN
There are few systematic studies on the psychological impacts of strip
searching. A 1989 report drawing on case studies from Northern Ireland
and England described the feelings of humiliation and abuse experienced
by those subject to the practice (United Campaign Against Strip-searching
1989). One aspect of strip searching that has been recognised as adding
to feelings of humiliation is tampon removal (Ofﬁ ce of the Correctional
Services Commissioner 2001).
An Australian prisoner describes the process and her feelings:
We are strip-searched after every visit. We are naked, told to bend
over, touch our toes, spread our cheeks. If we’ve got our period, we
have to take the tampon out in front of them. It’s degrading and humiliating. (quoted in George 1993: 31)
The combination of strip searching with urine testing can also add to
feelings of humiliation. Inspection personnel at one Australian prison
recently reported that women, contrary to regulation, were ‘instructed
to hold their arms up away from their body’ and required to supply urine
samples while completely naked. They reported that, ‘[m]any women
spoke of the lack of dignity and sense of violation they felt at being subject to these undigniﬁ ed procedures’ (Ofﬁ ce of the Inspector of Custodial
Services 2006: 76).
The practice of routine strip searching can add to the isolation of
women prisoners from people outside prison. As many women in prison
are primary caregivers for children, this added isolation may be particularly painful for incarcerated women. The Anti-Discrimination Commission (2006: 73) in Queensland noted that:
. . . a number of women . . . elected not to have contact visits at
all because of their strong objections to being strip-searched. This
is almost an impossible choice for women with children . . . in their
attempts to maintain their relationships with their families they must
have contact visits.
A Victorian review found that thirteen per cent of women denied themselves visits because of strip searches (Ofﬁ ce of the Correctional Services
Commissioner 2001: 32).
While the psychological impact of strip searches needs more systematic study, there is little doubt that strip searching produces feelings of
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humiliation in women. According to psychiatrists, victims/survivors of sexual humiliation often struggle with issues of shame and self-blame which
undermine their sense of capability and autonomy. A review of strip searching by the anti-discrimination commissioner in Queensland maintains that
female prisoners report:
. . . strip search diminished their self-esteem as human beings and
greatly emphasized feelings of vulnerability and worthlessness. Stripsearches can greatly undermine the best attempts being made by prison
authorities to rehabilitate women prisoners, through programs and
counselling to rebuild self-esteem, cognitive and assertiveness skills.
(Anti-Discrimination Commission Queensland 2006: 74)
The sexual coercion implicit in prison strip searches is experienced in the
context of the violence and sexual coercion that women prisoners experience in the community. There is an extensive body of literature that supports the conclusion that the majority of female prisoners, up to eighty per
cent, have been subject to sexual abuse outside prison (see, for example:
Davies and Cook 1998: 17). Recent research across six Australian jurisdictions reported that women in prison had a rate of sexual abuse by a parent
ﬁve times higher than women in the community and eighty-six per cent
of these women sexually abused in childhood were later sexually victimized as adults. Overall, eighty-seven per cent of incarcerated women had
experienced sexual, physical or emotional abuse in either childhood (sixtythree per cent) or adulthood (seventy-eight per cent) (Johnson 2004: xiv).
A recent ofﬁ cial review of strip searching in an Australian women’s prison
noted that:
In initiating the review the Commission was mindful of the extensive
body of research documentation conﬁ rming that the majority of female
prisoners have themselves been victims of sexual abuse and violence
in their childhood years and/or adult relationships. It was considered
for such women the prison experience of strip-searching could prove
particularly traumatic and be seen as an institutional perpetration of
abuse. (Ofﬁ ce of the Correctional Services Commissioner 2001: 3)
In R v Golden (2001: 83; 90), a case involving a male suspect and police in
the Canadian Supreme Court, it was stated that:
. . . in our view it is unquestionable that they (strip searches) represent a
signiﬁcant invasion of privacy and are often a humiliating, degrading and
traumatic experience for individuals subject to them . . . strip searches
are inherently humiliating and degrading for detainees regardless of the
manner in which they are carried out and for this reason cannot be carried out simply as a matter of routine policy. . . . Women and minorities
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in particular may have a real fear of strip searches and may experience
such a search as equivalent to a sexual assault . . . the psychological effects of strip searches may also be particularly traumatic for individuals who have previously been subject to abuse.
An inquiry into the strip searching of women prisoners by a male emergency response team in a Canadian prison reported that:
The process was intended to terrorize and therefore subdue. There is no
doubt that it had the intended effect in this case. It also, unfortunately,
had the effect of re-victimizing women who had had traumatic experiences in the past at the hands of men. Although this consequence was
not intended, it should have been foreseen. (Arbour 1996: 88)
Beyond the gendered experience and violence of sexual assault, race, religion and culture may compound the psychologically damaging effects of
strip searches. In the Abu Ghraib abuse scandal it has been suggested that
the sexual modesty assumed to be associated with Muslim/Arab identity
and religion were deliberately exploited to compound psychological harm.
Physicians for Human Rights (2005: 11–12) reports that:
There is evidence that US personnel directed sexual humiliation toward
detainees because they knew that Arabs are particularly vulnerable to
sexual humiliation and sought to exploit that vulnerability. Clinicians
at the Centre for the Treatment of Torture Victims in Berlin, Germany
[Berlin Centre], who treat a large population of Muslims, have found
that Muslim victims of sexual torture forever carry a stigma. . . . With
respect to forced nudity the Berlin Centre clinicians have found that
merely being stripped naked implies the breaking of a strict taboo,
which leaves victims feeling extremely exposed and humiliated.
Writing about the introduction of routine strip searches into the women’s
prison in Northern Ireland, prison chaplains maintained that:
This new procedure has been a traumatic experience for young Catholic girls and older women, married and single, all of whom were reared
and educated in Catholic houses and schools where the strictest standards of modesty were impressed upon them as a matter of conscience.
(Faul 1983: 1)
Indigenous people, and Indigenous women in particular, are massively
over-represented in Australian prisons (Department of Justice 2004). Rape
and sexual violence were used as weapons of colonization, and Indigenous
wome n co nt inu e t o e xperi enc e hig her r at es of sex ual vio le nc e tha n no nIndigenous women. Indigenous women, discussing strip searches in prison,
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argue that ‘to be forced to endure more sexual assault at the hands of the
state is a total violation of our women’s human rights. This humiliating,
degrading and punitive practice is archaic and unnecessary’ (Green 2005).
Cultural difference may also impact on Indigenous women’s experience of
strip searches. One writer suggests the:
Systemic humiliation of Murri [Indigenous people from the Australian state of Queensland] is best shown in the use of strip-searches
. . . used as a tool of dominance and oppression. . . . In Murri culture
adult women and men spend very little time together. Physical contact
between the sexes is far more limited than in mainstream society. Even
being in a room with males is uncomfortable for most Murri women,
especially those from remote areas. To be strip-searched in the presence of men—particularly white men—is tantamount to torture. Many
Murri women experience ﬂashbacks to rape and sexual abuse during
and after strip-searches. (Lucashenko and Kilroy 2005: 17)
Serious mental health issues are endemic in women’s prisons, with an
apparently strong correlation between experiences of childhood abuse,
sexual assault, drug dependency and mental health issues. A substantial
proportion of women prisoners have been diagnosed with psychiatric problems and many have attempted to take their own lives. Thirty-two per
cent of Indigenous women in prison have attempted suicide and twentythree per cent had self-harmed (Corrections Victoria 2004b:17). Of women
from cultural and linguistically diverse backgrounds in prison twenty-two
per cent have attempted suicide and twenty-eight per cent had self-harmed
prior to prison (Corrections Victoria 2004b:14).
Women prisoners are ‘amongst the most vulnerable, unwell and disadvantaged cohort in the community’ (Federation of Community Legal Centres and Victorian Council of Social Services 2005: 6). Given the anecdotal
ev idence suggesting women experience strip search as a form of sexual
abuse, it is worth considering the possibility that strip searches contribute to the poor mental health, suicide attempts and incidence of self-harm
amongst female prisoners. Certainly the ﬁnding of those working with survivors of sexual humiliation and sexual torture in other contexts is suggestive. Physicians for Human Rights (2005: 12; 59–60) reports that:
Staff members at CVT [Centre for Victims of Torture] say that sexual humiliation often leads to symptoms of PTSD [Post Traumatic
Stress Disorder] and major depression, and that victims often relive
the sessions of humiliation in the form of ﬂ ashbacks and nightmares
long after their detention. . . . Clinicians at the Berlin Centre similarly have found that victims of sexual torture often suffer form severe
depression, anxiety, depersonalization, dissociative states, complex
post-traumatic stress disorder, and multiple physical complaints such
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as chronic headaches, eating disorders, and digestive problems. They
also have found that suicides may occur unless a strong religious conviction forbids otherwise.
AN UNNECESSARY STRIP SEARCH AND A
TRAGIC DEATH: REMEMBERING RAPE?
Paula Richardson was a twenty-three-year-old Indigenous prisoner incarcerated at the Metropolitan Women’s Correctional Centre (MWCC) in
Melbourne, Victoria. On 11 September 1998 she hung herself with a
shower curtain and died alone in a cell. Six weeks before she died, Paula
had been subjected to a forced strip search. Just prior to being imprisoned
Paula had been raped. While all strip searches share some characteristics
with sexual assault, the most obvious being coercion and a diminished
agency and control over one’s own body, the circumstances of the forced
strip search and the rape in this case shared a number of strikingly similar
characteristics.
Paula was forcibly stripped by four prison ofﬁ cers, two male and two
female, on the suspicion that she had concealed a soft-drink can. When
she refused to hand over the can, three ofﬁcers were called to assist. Paula
was restrained, taken into an empty cell and held face down on the bed
by three ofﬁ cers using arm locks. According to the ofﬁ cers, she was crying but passive. While she was held down, a male ofﬁ cer opened his ‘cut
down’ knife (used to cut down hanging prisoners), held it behind her
neck, and then cut down through the back of her overalls, her bra and
her underpants. Her skin was also nicked. One ofﬁ cer then pulled out her
overalls from under her so she was naked, to reveal the can. The refusal
to allow the search and the possession of contraband (the soft-drink can)
led to charges and loss of privileges. Three months previous to the strip
search, shortly before being imprisoned, Paula was held face down in a
lane and anally raped. This assault was reported to police.
Two days after the forced strip search Paula cut her wrists. One ofﬁ cer
described her as ‘acting childlike’ and being in a foetal position in her
cell and threatening to harm herself. Paula’s mother described how Paula
was allowed to telephone her after the search because her behaviour was
incomprehensible to staff. During the phone call, Paula was inconsolable with distress and kept saying ‘they’ve done it again, they’ve done it
again.’ Paula’s mother knew about the rape prior to prison, but did not
ﬁ nd out about the strip search until the coroner’s inquest. The day after
her phone call, Paula’s mother contacted the prison extremely concerned
about Paula’s mental state and spoke to ofﬁ cers and health staff. Prison
health records, the prison psychiatrist, prison ofﬁ cers and Paula’s parents described how Paula’s state of mind and behaviour rapidly deteriorated after the forced strip search. Six weeks later in another strip cell,
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where she was placed after another incident, Paula took her own life. The
coroner who investigated her death described the forced strip search as
‘unnecessary and invasive and an inappropriate way of dealing with the
problem.’ She also found that ‘on the face of it, given in particular her
recent history of rape, this episode may have been of great signiﬁ cance to
Paula’ (Heffey 2002: paras 18; 21).
The case study portrays in graphic detail the violence and coercion
implicit in strip searches, and the way that this implicit force is backed up
by raw power and overwhelming physical force when women resist. Paula’s history as a survivor of rape is typical of women prisoners. The obvious similarities between the earlier rape and the prison strip search serve
to highlight the continuities between the ofﬁcially recognized crime of
sexual assault and women’s experience of strip searches as sexual assault.
Paula’s distress, mental deterioration and subsequent suicide make clear
the high costs women prisoners and their families are forced to endure as
a result of the routine use of strip searches. While the human costs of strip
searching are high, the beneﬁts of strip searching in terms of security and
safety in prisons are far less clear.
PRISON SECURITY AND GOOD ORDER:
RATIONALE OR PRETEXT?
When strip searching was ﬁ rst introduced in Armagh women’s prison
in Northern Ireland, the British government consistently claimed that
is was necessary for two reasons, security and safe custody of prisoners
(The Campaign to Stop Strip-searching 1987: 6). The ofﬁ cial rationale
remains the same today. Strip searches are part of the security matrix
of a prison to ensure its ‘good order and security’ (Ofﬁ ce of the Correctional Services Commission 2003: 1). Queensland Corrections maintains
that ‘the major objective of conducting searches is to prevent the entry of
illicit drugs and other prohibited items, including equipment that could
be used to escape from prison, or used for self or other types of harm’
(Anti-Discrimination Commission Queensland 2006: 71). Strip searches
are designed or justiﬁed on the basis of discovering and discouraging
contraband and weapons.
Two thirds of women in Australian prisons, typical of women prisoners
in most countries, were regular illicit drug users prior to prison, with young
women having higher rates (Johnson 2004: xii; O’Connor 2004: 4). The
major focus of strip searches in women’s prisons is on detecting illicit drugs.
The prison administration has a zero tolerance to illicit drug use in prison
and combines strip-searching regimes with a programme of urine testing.
The rationale and justiﬁcation for strip-searching regimes within women’s
prisons has been consistently critiqued and challenged. A report written ﬁve
years after the introduction of strip searches at Armagh prison claimed that:
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Since 1982 and almost four thousand strip-searches later, nothing
which would constitute a security risk has been found on the prisoners.
The only items the authorities can claim to have found are: a £5 note,
a bottle of perfume and two letters, all of which were found during
ordinary rub-down body searches. How then can strip-searching be
justiﬁ ed when these statistics unequestionably [sic] conﬁ rm that stripsearching is of no security value to the authorities whatsoever? (Stop
the Strip-Searches Campaign 1987: 8)
As a result of the long-standing campaign against strip searching of women
prisoners, there is increasing evidence about the failure of strip searches to
contribute to ‘good order and security’ of prisons through detecting contraband. In Victoria, over the last ﬁ fteen years, community legal centres have
made regular Freedom of Information (FOI) requests about the extent and
success of strip searching within women’s prisons. As Freedom of Information legislation has been gradually implemented in other states, this information has also being collected in other states.
Freedom of I nformation requests in 1995 revealed that over a oneyear period in a Victoria maximum security prison there were 13,000
strip searches in a population of 100 prisoners. In two randomly selected
months, no contraband was found in one month and two cigarettes were
found in another. In Victoria’s minimum security prison over this time, 523
strip searches took place with three separate ﬁ ndings of contraband which
together comprised chewing gum packets, two cigarette lighters, three packets of meat and oregano. In another year at the same prison, the items found
were foodstuffs, cigarettes, earrings, money and cassette tapes. During this
time in Tasmania, senior prison staff reported that no contraband had been
found in the previous ﬁ ve years on women prisoners (Diamond 1995: 99).
In 1996, the ﬁrst private prison for women outside of the United States
opened in Victoria. Over a two-year period, from 1998 to 2000, there were
11,891 strip searches and thirty-four items of contraband were found; however, the nature of the contraband was not revealed. When the State resumed
control of the prison in 2001, there was a massive increase in strip searches
so that in a one-year period from 2001 to 2002, 18,889 strip searches were
carried out on a daily prison population averaging two hundred. Only one
item of contraba nd was found. In Victoria’s mi nimum secur ity women’s
prison, some 736 strip searches over two years revealed one item of contraband. A Queensland Freedom of Information request in 2001 revealed that
8,400 strip searches of women prisoners succeeded in ﬁ nding contraband
consisting of ‘two cigarettes, earrings, [and a] sanitary napkin (no blood)’
(Kilroy 2002: 8).
The requirement to ‘bend and part’ the cheeks has been described in a
review of str ip searches as unne cessary ‘be cau se women wishing to conceal contraband would bank it vaginally rather than conceal it between the
cheeks of their buttocks’ (Ofﬁce of the Correctional Services Commissioner
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2001: 34). Requiring tampons to be removed and the ‘squat and cough’ are
also pointless, because they are based on the false assumption that these
actions, if performed while naked, will cause any secreted items to fall
out. This reveals either a profound ignorance of women’s anatomy or an
indifference to the stated purpose of strip searches in favour of a deliberate
strategy to humiliate and degrade women.
In 2002, after a long campaign by prison activists, Corrections Victoria instituted a three-year pilot to reduce the number of strip searches of
women prisoners by changing a number of what were previously routine
strip searches, into either random or targeted strip searches. This meant
that for most women instead of having to strip search before and after
family contact visits, they had them only after visits. The pilot reduced
the number of strip searches from 21,000 a year to 14,000. There was
also a change in the manner in which searches were done so that women
took their tops and bottoms off separately so that they were not completely
naked during the search (Corrections Victoria 2004a).
In order to ensure the efﬁcacy of the pilot, Corrections Victoria developed
a number of measures to determine whether the reduction in strip searches
had any impact on the amount of ‘unauthorized’ drug activity in the prison
and the amount and type of contraband seized. The measures used were the
monitoring of urine tests, ‘incidents’ within the prison—assaults and selfharms and contraband seized in strip, cell and grounds searches. The study
found that despite the massive reduction in strip searches and a signiﬁ cant
increase in urine testing, there was a forty per cent reduction in urine positives and a reduction in the number of ‘refusals’ to urine tests. Moreover,
although the number of strip searches had dramatically reduced, the same
amount of contraband was seized. Only one item was seized during a routine strip search and four items were seized in targeted strip searches. The
contraband seized comprised prescription medication and syringes.
This unchanged level of contraband seizure, Corrections Victoria surmised, was because other methods of searching were more successful in
detection and that there had been an increase in ‘dynamic’ security, that
is, prison ofﬁcers using their faculties, watching, listening, etc. In addition, even though there was an increase in the women’s prison population,
there was a reduction in ‘incidents’ and overwhelmingly, women who were
involved in ‘incidents’—staff assaults, prisoner assault and self-harm incidents—had signiﬁ cant mental health issues.
The pilot provides convincing evidence that strip searches have dubious
value in creating a ‘safe’ prison environment and that high levels of strip
searching may well be counterproductive in combating illicit drug use by
women. This is consistent with the point made by many women prisoners
and supporters that strip searching, by increasing feelings of powerlessness, reducing self-esteem and amplifying and contributing to the experience of sexual abuse, deepens women’s needs and desires to deal with
feelings of pain through use of illicit drugs. According to former prisoner
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and prison rights activist Debbie Kilroy (2002: 15) ‘it [the strip search] can
only exacerbate depression, thoughts of suicide, incidents of self-harm, and
ironically return women to the need for drugs to avoid the mental anguish
inﬂ icted by the abusive treatment.’
Priso n activist s h ave lo ng believe d t hat ‘secu rit y a nd good order’ is a
pretext rather than a rationale for strip searches motivated by the will to
dominate and control prisoners in a way that extends the punishment that
loss of freedom itself entails. A 1963 CIA manual on interrogation states
‘clothing allows detainees to retain a piece of his or her identity and thus
increases capacity for resistance’ (quoted in Physicians for Human Rights
2005: 56). The belief that strip searches are a form of institutionalised
sexual abuse that exploits the apparent powerlessness of women prisoners
has motivated prison activists in countries across the globe.
OPPOSING SEXUAL ASSAULT BY THE STATE
Campaigns against strip searching have been ongoing since they were ﬁ rst
introduced in Northern Ireland (see, for example, Faul 1983). In Australia, a campaign against strip searches involving activists, serving and former prisoners, lawyers and academics has been in progress continuously
since 1992. It aims to expose the nature of strip searches, their impact on
women, their failure to meet their stated purpose, and most signiﬁ cantly
to stop them. The campaign has developed international links with similar
campaigns in the United States, Canada and Northern Ireland. The campaign has engaged in a range of strategies, including legal cases, advocacy,
engagement with prison administration and politicians, Freedom of Information requests, complaints to antidiscrimination bodies, the publication
of ofﬁ cial reports and academic articles, community theatre and media.
These strategies have had very limited success in changing prison policy
and the practice of strip searching.
The campaign took a dramatic turn on a national level at an Australian
Institute of Criminology Conference on Women Offenders in 2001. Prior
to the conference, a group of women’s prison activists from Australia and
Canada, including one of the authors, Amanda George, held a two-day
meeting to share information and to consider what the group wanted to
achieve from the conference. A decision was made to focus on strip searches
as a major issue. The majority of people attending the conference were not
prison ofﬁ cers but higher level prison management and external bureaucracy: people who dictate the policies that mandate strip searches but who
are unlikely to have witnessed them.
During a plenary session where the female heads of corrections from
various jurisdictions were speaking, the activists asked if they could make
a short public announcement. The pretext of a public announcement was
used to stage a mock strip search. From the crowd, one woman’s voice
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boomed that named ‘prisoners’ should get on stage. Onto the lighted stage,
in the darkened room before an audience of several hundred, two women
playing the role of prisoners were given instructions by another women,
playing the role of guard, to perform a strip search. A pin dropping could
have been heard in the room. The ‘prisoners’ stood naked and performed
the actions that prisoners are typically ‘requested’ to comply with, lifting
breasts and poking out tongues. During the search, other members of the
group distributed leaﬂets containing statistical information about the number and futility of strip searches. The media had been alerted that something of interest would happen at the conference and as a result the issue
received national news coverage (see: Davis 2003: 82).
After the conference, the Commissioner for Corrections in Victoria instigated the pilot referred to earlier. The Commissioner for Corrections from
Canada was also on the stage during the strip search action. In 2004, there
was a change in Canada’s strip search policy. As a result of an Investigation
by the Correctional Investigators Ofﬁce, the Canadian Corrections Service
formed the view that some of its routine strip searches were not supported
by law, breached their human rights mandate and that in the future they
could only be done on a ‘reasonable grounds basis’ (Correctional Service
Canada 2004).
CONCLUSION
Strip searching is a long-standing and routine practice within prisons
around the world, including prisons in states considered advanced democracies such as Northern Ireland, Canada, the United States, the United
Kingdom and Australia. The revelation of serious abuse, including sexual
humiliation at the United States detention facility Abu Ghraib in Iraq, was
widely seen as evidence of a disgraceful breach of human rights deserving of condemnation. This response, however, must be located within the
knowledge that sexual coercion and humiliation are regular and thoroughly
normalised practices within western prisons. There is no reasonable basis
on which to conclude, as some have, that sexual humiliation and coercion
in detention are innovations of the ‘war on terror.’
Routine strip searching of women prisoners has been institutionalised
within women’s prisons for twenty-ﬁ ve years. States attempt to deny that
these acts constitute abuse by justifying them for a range of purposes
relating to the security of the prison and the safety of those that reside
and work there. However, strip searches do not effectively address their
said purpose with mounting evidence that they deliver very little in terms
of security and add signiﬁ cantly to the harm experienced by women prisoners. The pilot programme to reduce strip searches in Victoria suggests
that strip searches are counter-productive in terms of security and safety
in prison. Strip searches of women prisoners are experienced as a type
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of sexual coercion, which reinforces women’s sense of powerlessness
and undermines self-esteem and self-worth, adding to the distress and
suffering of women. The circumstances surrounding the death of Paula
Richardson, an Indigenous woman in an Australian prison, graphically
demonstrate both the sexual violence that is integral to strip searching
and the powerful resonances such practices have with the sexual violence
experienced by women outside prison.
These negative psychological impacts of strip searches are intensiﬁ ed
in a context where the majority of women prisoners have been physically,
emotionally and sexually abused in the community prior to imprisonment.
The coercive removal of prisoners’ clothes amounts to a symbolic enactment of the stripping of rights that accompanies imprisonment. It is particularly resonant as an identity-stripping and negating act for women who
so often have their identities and rights stripped through sexual assault
outside prison. That the state through its practice of strip searching maintains and extends the experience of sexual abuse for women prisoners is a
demonstration of Pat Carlen’s (1988: 10) observation that prison incorporates and ampliﬁes all the oppressions women, particularly poor women,
Indigenous women and non-white women, face outside prison.

REFERENCES
Arbour, L. (1996) Commission of Inquiry Into Certain Events at the Prison for
Women in Kingston Public Works and Government Services, Canada.
Anti-Discrimination Commission Queensland. (2006) Women in Prison: A Report
by the Anti-Discrimination Commission, Queensland.
Carlen, P. (1988) Sledgehammer: Women’s Imprisonment at the Millenium, London: Macmillan.
Carlton, B. (2006) ‘From H Division to Abu Ghraib: Regimes of Justiﬁcation and
State-Inﬂ icted Terror and Violence in Maximum Security’ Social Justice, Vol
33, No. 4, pp. 15–36.
Correctional Service Canada. (2004) Memorandum to Wardens, 29 December
2004: obtained under Freedom of Information.
Corrections Victoria. (2004a) Piloting a Way Forward: The Women’s Prisons
Region Strip-search Pilot, obtained under under Freedom of Information.
Corrections Victoria. (2004b) Better Pathways: An Integrated Response to Women’s Offending and Re-offending, Discussion Paper.
Davies, S. and Cook, S. (1998) ‘Women, Imprisonment and Post Release Mortality,’ Just Policy, vol 14, pp.15–21.
Davis, A. (2003) Are Prisons Obsolete? New York: Free Press.
Davis, A. (2005) Abolition Democracy: Beyond Empire, Prisons and Torture,
New York: Free Press.
Department of Justice (2004) Victorian Aboriginal Justice Agreement, Victoria
Government.
Faul, D. (1983) The S trip ping Nake d of the Priso ner i n Arm agh Prison 19 82–
83.
Diamond, R. (1995) The Abuse of Power to Strip-search and Urine Test People in
Custody in Australia, Melbourne: Coalition Against Police Violence.

Scraton & McCulloch 6th pages.in122 122

T&F Proofs: Not For Distribution

https://www.researchgate.net/publication/283716121_The_Violence_of_Incarceration

6/26/2008 1:33:13 PM

Appendix 122

133/286

8/8/2017
See all ›
9 Citations

The Violence of Incarceration (PDF Download Available)

Case: 16-4234

Document: 21

Filed: 08/18/2017

Pages: 191

Naked Power

123

Federation of Community Legal Centres and Victorian Council of Social Services.
(2005) Request for a Systemic Review of Discrimination Against Women in
Victorian Prisons.
George, A. (1993) ‘Strip-searches: Sexual Assault by the State’ Alternative Law
Journal, pp.31–33.
Gordon, A. (2006) Abu Ghraib Imprisoned and the war on terror; Race and Class,
vol 48, no. 1, pp. 42–59.
Green, M. (2005) Untitled Keynote Address, Is Prison O bsolete C onferenc e,
Aboriginal Family Violence Prevention Legal Service, Melbourne: Sisters
Inside.
Green, P. and Ward, T. (2004) State Crime: Governments, Violence and Corruption London: Pluto Press.
Greene, J. (2004) ‘From Abu Ghraib to America: Examining Our Harsh Prison
Culture’ Ideas for an Open Society, Occasional Papers from OSI-US Programs,
vol 4, October 2004.
Heffey, J (2002) Record of Investigation into Death Case No 2735/98 State Coroner Victoria.
Johnson, H. (2004) Drugs and Crime: A Study of Incarcerated Female Offenders.
Canberra: Australian Institute of Criminology.
Kilroy, D. (2002) ‘Stop the State Sexually Assaulting Women in Prison.’ Expanding
Our Horizons Conference, Understanding the Complexities of Violence Against
Women.
Korn, N. (2004) Life Behind Bars: Conversations with Australian Male Inmates,
Sydney: New Holland.
Lucashenko, M. and Kilroy, D. (2005) A Black Woman and a Prison Cell, Brisbane: Sisters Inside.
O’Connor, F. (2004) Administration of Justice, Rule of Law and Democracy,
Economic and Social Council, Commission on Human Rights E/CN.4/
Sub.2/2004/9, 9 July.
Ofﬁce of the Correctional Services Commission. (2003) Project Management Plan:
Piloting a way forward: Strip Searching Across the Women’s Prisons Region.
Ofﬁ ce of the Correctional Services Commissioner. (2001) Ofﬁ ce of the Correcti ona l Se rv ic es C omm is sio ner Se rvi ce s C om mi ss io ner ’s R evi ew o f St ri psearching Procedures at the Metropolitan Women’s Correctional Centre and
H M Prison Tarrengower.
Ofﬁce of Inspector of Custodial Services. (2006) Report of an Announced Inspection of Bandyup Women’s Prison.
Physicians for Human Rights. (2005) Break Them Down: Systematic Use of Psychological Torture by US Forces, Washington: Physicians for Human Rights.
Queensland Parliamentary Debates. (2006) Legislative Assembly, 8 March.
Ratner, M. and Ray, E. (2004) Guantánamo: What the World Should Know, Melbourne: Scribe Publications.
R. v. Golden (2001) 3 S. C. R. 679.
Scraton, P. and Moore, L. (2005a) The Hurt Inside: The Imprisonment of Women
and Girls in Northern Ireland, Belfast: Northern Ireland Human Rights Commission.
Scraton, P. and Moore, L. (2005b) ‘Degradation, Harm and Survival in a Women’s
Prison,’ Social Policy and Society, vol 5, no 1, pp.67–78.
Stop the Strip-Searches Campaign. (1987) Stop Strip Searching, Dublin.
United Campaign Against Strip-searching. (1989) An Enquiry into the Psychological Effects of Strip-searching.

Scraton & McCulloch 6th pages.in123 123

T&F Proofs: Not For Distribution

https://www.researchgate.net/publication/283716121_The_Violence_of_Incarceration

6/26/2008 1:33:13 PM

Appendix 123

134/286

Case: 16-4234

Document: 21

Filed: 08/18/2017

Pages: 191

CERTIFICATE OF COMPLIANCE WITH
THIS COURT’S ELECTRONIC CASE FILING PROCEDURE (C)(3)
I, Ruth Brown, hereby certify that I have filed the Brief of Plaintiff-Appellant
electronically in searchable PDF format, as required by this Court’s electronic casefiling procedure (c)(3).
/s/ Ruth Brown

Counsel of Record for Plaintiffs-Appellants

Arthur Loevy
Jon Loevy
Michael Kanovitz
Tara Thompson
Ruth Z. Brown
LOEVY & LOEVY
311 North Aberdeen Street
Third Floor
Chicago, Illinois 60607
(312) 243-5900
ruth@loevy.com

Case: 16-4234

Document: 21

Filed: 08/18/2017

Pages: 191

CERTIFICATE OF COMPLIANCE WITH
CIRCUIT RULE OF APPELLATE PROCEDURE 30(d)
I, Ruth Brown, hereby certify, pursuant to Circuit Rule of Appellate
Procedure 30(d), that all materials required by parts (a) and (b) of Circuit Rule of
Appellate Procedure 30(d) are included in the Short Appendix.
/s/ Ruth Brown

Counsel of Record for Plaintiffs-Appellants
Arthur Loevy
Jon Loevy
Michael Kanovitz
Tara Thompson
Ruth Z. Brown
LOEVY & LOEVY
311 North Aberdeen Street
Third Floor
Chicago, Illinois 60607
(312) 243-5900
ruth@loevy.com

Case: 16-4234

Document: 21

Filed: 08/18/2017

Pages: 191

CERTIFICATE OF SERVICE
I, Ruth Brown, hereby certify that I served the Brief and Short Appendix of
Plaintiffs-Appellants on August 18, 2017, using the CM/ECF system, which effected
service on all counsel of record for the Defendant-Appellees.
/s/ Ruth Brown

Counsel of Record for Plaintiffs-Appellants
Arthur Loevy
Jon Loevy
Michael Kanovitz
Tara Thompson
Ruth Z. Brown
LOEVY & LOEVY
311 North Aberdeen Street
Third Floor
Chicago, Illinois 60607
(312) 243-5900
ruth@loevy.com

