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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA :
V. . CRIMINAL NO. 03-271
JEREMY RODRIGUEZ
GOVERNMENT’S RESPONSE IN OPPOSITION TO
DEFENDANT’S MOTION TO REDUCE SENTENCE
PURSUANT TO 18 U.S.C. § 3582(c)(1)(A)(i)

Defendant Jeremy Rodriguez seeks compassionate release under 18 U.S.C.
8 3582(c)(1)(A)(i). This motion should be denied, as he does not set forth any
circumstance warranting this extraordinary relief.

Rodriguez is in generally good health, and does not present the type of
extraordinary medical circumstances for which compassionate release is
intended.

He presents a concern regarding exposure to COVID-19, which is
understandable, but his circumstances are similar to those of many thousands of
federal inmates. The Bureau of Prisons is taking extraordinary measures in an
effort to protect the health of inmates during the pandemic, while also carrying
out its mission of incarcerating sentenced prisoners to protect the public. Thus, a

panel of the Third Circuit recently denied a motion for release pending appeal
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that was based on similar concerns presented by Rodriguez. The same result
should apply here.

Rodriguez cites his rehabilitation in custody, and desire to return to his
family. As a matter of law, these are not justifiable bases for compassionate
release.

Finally, Rodriguez makes the extraordinary suggestion that this Court
possesses what amounts to a parole power, and can reduce his sentence based on
speculation regarding how this case would be charged today. No such power
exists.

In short, compassionate release is designed to address exceptional
circumstances, generally involving medical situations such as terminal illness, or
the need to care for ailing family members. Rodriguez presents no such
circumstance, and his motion should be denied.

l. Background.

From May 13, 2002 through August 29, 2002, Jeremy Rodriguez and his
long-time partner and the mother of their children, Jasmine Perez, conspired to
sell heroin to an undercover Philadelphia Police narcotics officer on 12 separate
occasions. On the last of these occasions, on August 29, 2002, after the officer
gave Perez $500 in exchange for 91 packets of heroin, officers arrested Rodriguez
and Perez, and searched their residence. There, the officers found 37 more
packets of heroin, along with a Smith & Wesson .44 caliber magnum loaded with

five live rounds of ammunition underneath Rodriguez’s bed.
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On August 19, 2004, based on these events, Rodriguez pled guilty to one
count of conspiracy to distribute heroin, in violation of 21 U.S.C. § 846; one count
of distribution of heroin, in violation of 21 U.S.C. § 841(a)(1); one count of
possession of heroin with intent to distribute; one count of possession of a
firearm in furtherance of a drug trafficking crime, in violation of 18 U.S.C.

8 924(c); and one count of possession of a firearm by a convicted felon, in
violation of 18 U.S.C. § 922(9).

As set forth in the presentence report, Rodriguez had five prior
Pennsylvania convictions for possession of a controlled substance with intent to
deliver, all involving cocaine or crack cocaine. PSR 1 48-52. The Probation
Office determined that Rodriguez was responsible in this case for 12.15 grams of
heroin. The Section 2D1.1 base offense level for this quantity was lower than the
base offense level for the Section 922(g) offense, which, under U.S.S.G. § 2K2.1,
carried a base offense level of 24. PSR { 35. Nevertheless, because Rodriguez had
three prior convictions for “serious drug offenses,” he was classified as an armed
career criminal pursuant to 18 U.S.C. § 924(e) (“ACCA”) and Section 4B1.4, as
well as a career offender under Section 4B1.1. Rodriguez’s enhanced offense level
was 34 under both Sections 4B1.1 and 4B1.4. With a three-level reduction for
acceptance of responsibility, his total offense level was 31. Rodriguez was in
criminal history category VI regardless of his career criminal status. Because of
the Section 924(c) conviction, his guideline range, pursuant to Section

4B1.1(c)(2), was 262 to 327 months. Rodriguez was subject to a mandatory
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minimum sentence of 180 months on the felon-in-possession count, and a
mandatory consecutive sentence of 60 months for the Section 924(c) offense.

At the sentencing hearing on March 9, 2005, this Court adopted the
guideline range in the presentence report but varied from this range and
sentenced Rodriguez to the ACCA mandatory minimum sentence of 180 months
on the felon-in-possession count, and a 60-month mandatory consecutive
sentence on the Section 924(c) count, for a total term of imprisonment of 240
months.

Despite the appellate waiver provision in his plea agreement, Rodriguez
filed an appeal. The government moved to dismiss the appeal and the Third
Circuit granted the motion. Rodriguez has since filed a number of meritless
motions for post-conviction release, all of which have been denied.

Rodriguez is presently serving the sentence at FCI Elkton (Ohio), with an
anticipated release date (assuming continued good behavior) of October 23,
2021. On February 25, 2020, he made a request of the warden that BOP move for
compassionate release on his behalf. On March 17, 2020, the warden denied the
request, stating, “The reasons you cite for consideration are not listed in the
Program Statement and are not deemed to meet the criteria to be considered for

a Compassionate Release/Reduction in Sentence.”
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On March 25, 2020, Rodriguez filed his motion in this Court for

compassionate release (docket no. 127) (“Motion”), to which the government

responds here.!

The Compassionate Release Statute.

As amended by the First Step Act of 2018, Section 3582(c)(1)(A)(i)

provides:

(c) Modification of an imposed term of imprisonment.--The court may not
modify a term of imprisonment once it has been imposed except that--

(1) in any case--

(A) the court, upon motion of the Director of the Bureau of Prisons, or
upon motion of the defendant after the defendant has fully exhausted all
administrative rights to appeal a failure of the Bureau of Prisons to bring
a motion on the defendant’s behalf or the lapse of 30 days from the receipt
of such a request by the warden of the defendant's facility, whichever is
earlier, may reduce the term of imprisonment (and may impose a term of
probation or supervised release with or without conditions that does not
exceed the unserved portion of the original term of imprisonment), after
considering the factors set forth in section 3553(a) to the extent that they
are applicable, if it finds that--

(1) extraordinary and compelling reasons warrant such a reduction . . .

and that such a reduction is consistent with applicable policy statements
issued by the Sentencing Commission. . ..

In Section 603(b) of the First Step Act, Congress added the italicized passage that

permits a defendant, after denial of a request to BOP that it sponsor a request for

1 The Court has scheduled a conference call regarding this matter for

March 27, 2020, at 2 p.m. We understand that the Court requested the
participation of the Warden of FCI Elkton. Senior CLC Attorney Marisa Nash of
the Bureau of Prisons will participate in the call on behalf of the Warden.
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compassionate release, or the passage of a specified period of time after seeking
BOP’s acquiescence, to himself move the court for relief. Previously, only BOP
could initiate a motion for compassionate release.?

Critically, the statute provides that any sentence reduction must be
“consistent with applicable policy statements issued by the Sentencing
Commission.” Based on the Congressional mandate, the Sentencing Commission
set forth the policy statement in U.S.S.G. § 1B1.13 governing motions for
compassionate release. In defining the extraordinary circumstances that may
warrant relief, the Commission focused on medical condition, age, and family
responsibilities. Application note 1 states that “extraordinary and compelling
reasons exist under any of the circumstances set forth below”:

(A) Medical Condition of the Defendant.--

2 This Court has authority to consider the defendant’s motion at this time.
On March 26, 2020, the defendant filed a Supplemental Motion to Waive
Exhaustion Requirements Due to COVID-19 Public Health Emergency (docket
no. 128), suggesting that, absent a waiver by this Court, he “is now required to
exhaust ‘all administrative rights to appeal’ [the warden’s] denial before he can
bring his motion before the Court.” That is incorrect. The statute allows the filing
of a motion by the inmate “after the defendant has fully exhausted all
administrative rights to appeal a failure of the Bureau of Prisons to bring a
motion on the defendant’s behalf” or “the lapse of 30 days from the receipt of
such a request by the warden of the defendant's facility” — “whichever is earlier.”
Here, the warden received the request on February 25, 2020, and more than 30
days has lapsed since that time. Rodriguez need not await the exhaustion of
administrative remedies. To be sure, in many cases there are good reasons for a
court to await the completion of administrative review, as a matter of the court’s
discretion, to benefit from BOP’s complete consideration of a request, which may
rest on complex medical issues within the purview of the BOP medical staff. But
no such delay is necessary here, as Rodriguez’s request is plainly insufficient
under the statute.
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() The defendant is suffering from a terminal illness (i.e., a serious
and advanced illness with an end of life trajectory). A specific
prognosis of life expectancy (i.e., a probability of death within a
specific time period) is not required. Examples include metastatic
solid-tumor cancer, amyotrophic lateral sclerosis (ALS), end-stage
organ disease, and advanced dementia.

(i) The defendant is--
() suffering from a serious physical or medical condition,

(11 suffering from a serious functional or cognitive
impairment, or

(1) experiencing deteriorating physical or mental health
because of the aging process,

that substantially diminishes the ability of the defendant to provide
self-care within the environment of a correctional facility and from
which he or she is not expected to recover.

(B) Age of the Defendant.--The defendant (i) is at least 65 years old; (ii) is
experiencing a serious deterioration in physical or mental health because
of the aging process; and (iii) has served at least 10 years or 75 percent of
his or her term of imprisonment, whichever is less.

(C) Family Circumstances.--

(1) The death or incapacitation of the caregiver of the defendant’s
minor child or minor children.

(i) The incapacitation of the defendant’s spouse or registered
partner when the defendant would be the only available caregiver for
the spouse or registered partner.
(D) Other Reasons.--As determined by the Director of the Bureau of
Prisons, there exists in the defendant's case an extraordinary and
compelling reason other than, or in combination with, the reasons
described in subdivisions (A) through (C).
Addressing subsection (D), BOP has issued a regulation defining its own

consideration of requests for compassionate release. That regulation appears at
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Program Statement 5050.50, available at

https://www.bop.gov/policy/progstat/5050 050 _EN.pdf. This program

statement was amended effective January 17, 2019, following passage of the First
Step Act. It replaces the previous program statement, 5050.49, CN-1. It sets forth
in detail BOP’s definition of the circumstances that may support a request for
compassionate release, limited to the same bases identified by the Sentencing
Commission: medical condition, age, and family circumstances.
I1l1. Rodriguez Has Not Set Forth a Basis for Compassionate Release.
Rodriguez does not set forth any circumstance identified in the policy
statement as permitting compassionate release.

A. He Does Not Suffer from an Extraordinary Medical
Condition.

Rodriguez states that “[h]e is diabetic, [and] has high blood pressure.”
Motion at 2.

These are not serious medical conditions “that substantially diminish[] the
ability of the defendant to provide self-care within the environment of a
correctional facility and from which he or she is not expected to recover.” § 1B1.13
app. note 1(A).

Indeed, Rodriguez’s records reveal that he is classified by the BOP medical
staff in Medical Care Level 1. That is the lowest of the four medical care levels
assigned to BOP inmates. This level applies to inmates who are generally healthy

with limited needs for clinician evaluation and monitoring. The records show that
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Rodriguez’s conditions are not unusual, and are controlled with ordinary dosage
of a statin, a medication to reduce blood pressure, and a medication for his type
Il diabetes. Rodriguez, who is currently 44 years old, requires infrequent
checkups. During his most recent, on January 24, 2020, the clinician’s principal
recommendation was that he attempt to exercise more and reduce his calorie
consumption, in order to lose weight. In other words, Rodriguez’s present
condition is similar to that of countless men of his age.

Compassionate release is not permitted in these circumstances. See, e.g.,
United States v. Willis, 352 F. Supp. 3d 1185, 1188 (D.N.M. 2019) (relief is “rare”
and “extraordinary”); United States v. Lisi, 2020 WL 881994, at *4 (S.D.N.Y.
Feb. 24, 2020) (“a defendant’s medical condition must be one of substantial
severity and irremediability”); United States v. Polnitz, 2020 WL 1139836, at *2
(E.D. Wis. Mar. 9, 2020) (must be extraordinary; “Many inmates suffer from pain
and mental illness.”); United States v. Lynn, 2019 WL 3082202 (S.D. Ala. July
15, 2019), appeal dismissed, 2019 WL 6273393 (11th Cir. Oct. 8, 2019)
(compassionate release, sought on the basis of a variety of health ailments, is
denied, as none affect the inmate’s ability to function in a correctional
environment); Cannon v. United States, 2019 WL 5580233, at *3 (S.D. Ala. Oct.
29, 2019) (the 71-year-old defendant suffers from significant back and stomach
issues, as well as high blood pressure, diabetes, skin irritation, loss of hearing,
and various other complications, but relief is denied: “First, there is no indication

that Cannon is terminally ill. Second, despite the many medical afflictions
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Cannon identifies, he does not state, much less provide evidence, that his
conditions/impairments prevent him from providing self-care within his
correctional facility. Rather, the medical records provided by Cannon show that
his many conditions are being controlled with medication and there is no
mention that his conditions are escalating or preventing him from being from
being able to provide self-care.”); United States v. Mitchell, 2020 WL 544703
(W.D. Ark. Feb. 3, 2020) (the defendant suffers from ordinary geriatric issues,
including hypertension, gastroesophageal reflux disease, lower back pain, and
benign prostatic hyperplasia, which do not prevent him from holding a job or
providing self-care); United States v. Clark, 2019 WL 1052020, at *3 (W.D.N.C.
Mar. 5, 2019) (defendant suffers from declining health, diabetes, kidney failure,
and back problems requiring a walker; court holds that, even assuming the
defendant is suffering from a serious physical or medical condition or
deteriorating physical health due to age, she still falls short of the “extraordinary
and compelling” standard because she has not demonstrated that her condition
substantially diminishes her ability to provide self-care within the corrections
environment or that she is not expected to recover).

B. The Risk Presented by COVID-19 Does Not Justify Release.

Rodriguez further posits that he is at significant risk because of the COVID-
19 pandemic because he is a type Il diabetic with high blood pressure. However,
BOP is engaged in extraordinary actions to protect inmates during the pandemic,

and Rodriguez does not present any concern that does not similarly apply to
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many thousands of other inmates. See United States v. Gileno, 2020 WL
1307108, at *4 (D. Conn. Mar. 19, 2020) (compassionate release based on
COVID-19 pandemic denied, as “Mr. Gileno has also not shown that the plan
proposed by the Bureau of Prisons is inadequate to manage the pandemic within
Mr. Gileno’s correctional facility, or that the facility is specifically unable to
adequately treat Mr. Gileno.”).

We are certainly sensitive to the issue Rodriguez raises, and along with the
Bureau of Prisons are monitoring the situation on a daily, even hourly basis. We
do not minimize the concern or the risk. But at the moment, BOP has taken
aggressive action to mitigate the danger. If the situation changes, it will take
action to attempt to protect all inmates, including those, like Rodriguez, who may
be more susceptible to adverse results due to existing ailments. The problem
should be addressed in a comprehensive manner at the appropriate time.

BOP has been planning for potential coronavirus transmissions since
January. At that time, the agency established a working group to develop policies
in consultation with subject matter experts in the Centers for Disease Control
(CDC), including by reviewing guidance from the World Health Organization
(WHO).

On March 13, 2010, BOP announced that it was implementing the
Coronavirus (COVID 19) Phase Two Action Plan (“Action Plan™) in order to

minimize the risk of COVID-19 transmission into and inside its facilities. The
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Action Plan comprises several preventive and mitigation measures, including the
following:

Screening of Inmates and Staff: All new BOP inmates are screened for
COVID-19 symptoms and risk of exposure. Asymptomatic inmates with a
documented risk of exposure will be quarantined; symptomatic inmates with
documented risk of exposure will be isolated and tested pursuant to local health
authority protocols. In areas with sustained community transmission, all facility
staff will be screened for self-reported risk factors and elevated temperatures.
(Staff registering a temperature of 100.4 degrees F or higher will be barred from
the facility on that basis alone.)

Contractor access to BOP facilities is restricted to only those performing
essential services (e.g. medical or mental health care, religious, etc.) or those who
perform necessary maintenance on essential systems. All volunteer visits are
suspended absent authorization by the Deputy Director of BOP. Any contractor
or volunteer who requires access will be screened using the same procedures as
applied to staff prior to entry.

Quarantine Logistics: The Action Plan directs all BOP institutions to
assess their stockpiles of food, medicines, and sanitation supplies and to establish
guarantine areas within their facilities to house any detainees who are found to
be infected with or at heightened risk of being infected with coronavirus pursuant

to the above-described screening protocol.
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Suspension of Social Visits and Tours: BOP has placed a 30-day hold
on all social visits, such as visits from friends and family, to limit the number of
people entering the facility and interacting with detainees. In order to ensure
that familial relationships are maintained throughout this disruption, BOP has
increased detainees’ telephone allowance to 500 minutes per month. Tours of
facilities are also suspended for at least the first 30 days that the Action Plan isin
effect.

Suspension of Legal Visits: BOP has also placed a 30-day hold on legal
visits, though such visits will be permitted on a case-by-case basis after the
attorney has been screened for infection in accordance with the screening
protocols for prison staff.

Suspension of Inmate Movements: BOP has also ceased the
movement of inmates and detainees among its facilities for at least the first 30
days that the Action Plan is in effect. Though there will be exceptions for medical
treatment and similar exigencies, this will prevent transmissions between
institutional populations. Likewise, all official staff travel has been cancelled, as
has most staff training.

Modified Operations: Finally, the Action Plan requires wardens at BOP
facilities to modify operations in order to maximize social distancing. Among the
possible actions are staggering of meal times and recreation time.

Further details regarding these efforts are available at:

https://www.bop.gov/resources/news/20200313 covid-19.jsp
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and at a regularly updated resource page:

https://www.bop.gov/coronavirus/index.jsp

In addition, on March 26, 2020, the Attorney General directed the Director
of the Bureau of Prisons to “prioritize the use of your various statutory authorities
to grant home confinement for inmates seeking transfer in connection with the
ongoing COVID-19 pandemic.” This initiative is aimed at ameliorating the
possibility of harm to those most at risk of adverse outcomes, that is, elderly
inmates and those suffering from terminal illnesses.3

Taken together, these measures are designed to sharply mitigate the risks
of COVID-19 transmission in a BOP institution. We trust that BOP professionals
will continue to monitor this situation and adjust its practices as necessary to
maintain the safety of prison staff and inmates while also fulfilling its mandate of
incarcerating all persons sentenced or detained based on judicial orders.

Accordingly, we do not advocate action by judges in individual cases that
do not involve immediate risk. Along these lines, in United States v. Davis, No.
19-1604, on March 20, 2020, a motions panel of the Third Circuit denied a

motion for bail pending appeal that rested on very similar assertions as those

3 Rodriguez does not fall in these categories. Under 34 U.S.C. § 60541(g),
BOP has statutory authority to transfer to home confinement a person who is
terminally ill, or one who is 60 years of age or older and has served at least 2/3 of
his sentence. Rodriguez, age 44, does not qualify. He is subject to the statute
applicable to all inmates, 18 U.S.C. 8 3624(c), which permits BOP to transfer him
to community confinement when one year remains in his term (that will likely be
this October), and to home confinement when six months remains (likely in April
2021).
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stated by Rodriguez. Appellant Davis is 69 years old and suffers from ailments
somewhat common for his age (asthma, high blood pressure, etc.). The Court of
Appeals ruled: “Appellant’s Emergency Motion for Bail Pending Appeal Due to
Coronavirus Risk is denied. Appellant may renew the Emergency Motion if he is
diagnosed with COVID-19.”

For all of these reasons, compassionate release based on COVID-19 is not
appropriate.

C. Rodriguez May Not Receive Compassionate Release Based
on Rehabilitation.

Rodriguez also stresses his efforts at rehabilitation, and his desire to
reunite with his family. Motion 10-11. These are not appropriate bases for
compassionate release. See 28 U.S.C. § 994(t) (“The Commission, in
promulgating general policy statements regarding the sentencing modification
provisions in section 3582(c)(1)(A) of title 18, shall describe what should be
considered extraordinary and compelling reasons for sentence reduction,
including the criteria to be applied and a list of specific examples. Rehabilitation
of the defendant alone shall not be considered an extraordinary and compelling

reason.”).4

4 Rodriguez is to be commended for his efforts. We note that he has
incurred two infractions during his confinement: for testing positive for alcohol
(vodka) in December 2013, and possessing a cell phone in July 2019. The latter is
a serious infraction, which resulted in disciplinary segregation for 60 days and
his loss of 41 days of good conduct time. Similar misconduct will delay the
anticipate release dates set forth in this memorandum.
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D. Rodriguez May Not Receive Compassionate Release Based
on Speculation Regarding the Sentence He Would Receive
if Prosecuted Today.

Rodriguez speculates that he would be prosecuted differently and receive a

lower sentence today, and seeks compassionate release on that basis. His
speculation is wrong, but more importantly, this is an impermissible ground for

compassionate release under Section 3582(c)(1)(A)(i).

1. Any sentence reduction must be consistent with the
Sentencing Commission’s policy statement.

As explained above, the compassionate release statute explicitly directs the
Sentencing Commission to determine the permissible grounds for compassionate
release, and none of the grounds allowed by the Commission in Section 1B1.13
involve reassessment of the propriety of a sentence. Instead, they focus on
extraordinary medical and family circumstances unique to a defendant.

Actually, the Congressional directive is expressed in several statutes.
Congress directed the Sentencing Commission to adopt policy statements
regarding “the appropriate use of . . . the sentence modification provisions set
forth in section[] . . . 3582(c) of title 18.” 28 U.S.C. § 994(a)(2)(C). Providing
further guidance, Section 994(t) states: “The Commission, in promulgating
general policy statements regarding the sentencing modification provisions in
section 3582(c)(1)(A) of title 18, shall describe what should be considered
extraordinary and compelling reasons for sentence reduction, including the

criteria to be applied and a list of specific examples. Rehabilitation of the

-16 -



Case 2:03-cr-00271-AB Document 129 Filed 03/27/20 Page 17 of 38

defendant alone shall not be considered an extraordinary and compelling
reason.” And finally, Section 3582(c)(1)(A) conditions judicial relief on fidelity to
the applicable policy statement, which appears at U.S.S.G. § 1B1.13, stating that a
reduction must be “consistent with applicable policy statements issued by the
Sentencing Commission.”

The defendant suggests that the resulting guideline is only advisory,
Motion at 7, but that is not true of this guideline. This policy statement is binding
under the express terms of Section 3582(c)(1)(A), and because it concerns only
possible sentence reductions, not increases, it is not subject to the rule of Booker
v. United States, 543 U.S. 220 (2005), that any guideline that increases a
sentence must be deemed advisory.

This issue was resolved by the Supreme Court in Dillon v. United States,
560 U.S. 817 (2010), which the defendant does not address, but makes clear that
the statutory requirement in Section 3582 that a court heed the restrictions
stated by the Sentencing Commission is binding.

Dillon concerned a motion for a reduction in sentence under 18 U.S.C.

8 3582(c)(2), which allows a sentence reduction in limited circumstances upon
the Commission’s adoption of a retroactive guideline amendment lowering a
guideline range. That subsection allows such an action “if such a reduction is
consistent with applicable policy statements issued by the Sentencing
Commission” — language identical to that which appears in Section 3582(c)(1)(A)

with respect to a court’s consideration of a motion for compassionate release (“if
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it finds . . . that such a reduction is consistent with applicable policy statements
issued by the Sentencing Commission”).

The Dillon Court held that the Commission’s pertinent policy statement
concerning retroactive guideline amendments (U.S.S.G. § 1B1.10) is binding,
particularly its directive that a permissible sentence reduction is limited to the
bottom of the revised guideline range, without application of the rule of Booker.
See Dillon, 560 U.S. at 826. Dillon emphasized that a sentence reduction under
Section 3582(c)(2) is not a resentencing proceeding, but rather “represents a
congressional act of lenity intended to give prisoners the benefit of later enacted
adjustments to the judgments reflected in the Guidelines,” without any possibility
of increase in a sentence. Id. at 828. The Court stressed the opening passage of 18
U.S.C. § 3582(c) — “The court may not modify a term of imprisonment once it has
been imposed except that” — and the specific language of Section 3582(c)(2),
which gives a court power to “reduce” a sentence, not increase it. For this and
numerous other reasons — that the provision applies only to a limited class of
prisoners, that Federal Rule of Criminal Procedure 43(b)(4) does not require the
defendant’s presence at any proceeding under Section 3582(c), and that Congress
explicitly gave the Sentencing Commission a significant role in determining
eligibility — Dillon held that the Booker rule is inapplicable and the Commission’s
relevant policy statement is controlling.

Every consideration identified in Dillon appears here. A motion for

compassionate release rests on an act of Congressional lenity. It appears under
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the same prefatory language of Section 3582(c) (“The court may not modify a
term of imprisonment once it has been imposed except that”), and explicitly
refers to an action to “reduce” a sentence. It applies only to a limited class of
prisoners, and does not warrant a full resentencing procedure. There is no basis
for any conclusion other than that the statutory language is binding: a court may
reduce a sentence based on “extraordinary and compelling reasons” only if “such
a reduction is consistent with applicable policy statements issued by the
Sentencing Commission.”

Thus, the defendant’s position, that Congress aimed to afford courts
discretion to determine in individual cases whether there is a basis for a sentence
reduction, simply ignores the text of the actual statutes, not to mention the Dillon
decision.

The defendant cites S. Rep No. 98-225 (1983), Motion at 6, but it does not
contradict the statutes (not that it could). This Senate report was issued in
relation to the Comprehensive Crime Control Act of 1984, in which the
compassionate release provision was adopted. At the time, Congress endeavored
to abolish indeterminate sentencing and the related parole system, determining
that fairness required consistent and predictable sentencing of like offenders. The
report observed:

The Committee believes that there may be unusual cases in which an

eventual reduction in the length of a term of imprisonment is justified by

changed circumstances. These would include cases of severe illness, cases

in which other extraordinary and compelling circumstances justify a
reduction of an unusually long sentence, and some cases in which the
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sentencing guidelines for the offense of which the defender was convicted
have been later amended to provide a shorter term of imprisonment. The
Committee believes, however, that it is unnecessary to continue the
expensive and cumbersome Parole Commission to deal with the relatively
small number of cases in which there may be justification for reducing a
term of imprisonment. The bill, as reported, provides instead in proposed
18 U.S.C. 3583(c) for court determination, subject to consideration of
Sentencing Commission standards, of the question whether there is
justification for reducing a term of imprisonment in situations such as
those described.
S. Rep. 98-225, at 55-56. The Committee later described “the unusual case in
which the defendant’s circumstances are so changed, such as by terminal illness,
that it would be inequitable to continue the confinement of the prisoner. In such
a case, under subsection (c)(1)(A), the Director of the Bureau of Prisons could
petition the court for a reduction in the sentence, and the court could grant a
reduction if it found that the reduction was justified by ‘extraordinary and
compelling reasons’ and was consistent with applicable policy statements issued
by the Sentencing Commission.” Id. at 121. These statements are fully consistent
with the statutes as ultimately passed, which direct courts to grant compassionate
release only as consistent with the policy statement of the Sentencing
Commission.
In the First Step Act of 2010, in amending Section 3582(¢)(1)(A), Congress
granted inmates a new procedural right: the opportunity to bring motions for
compassionate release directly. In so providing, Congress did not alter the

substantive criteria governing motions for compassionate release, which remain

subject to binding gui