
IN THE COURT OF APPEALS FOR THE 
STATE OF GEORGIA 

 
JOI PARTRIDGE, individually, and 
As Personal Representative of the 
Estate of Dorothy Wright, et al. 
 
  Plaintiff-Appellees, 
 
v. 
 
CITY OF COLLEGE PARK, 
GEORGIA, and CITY OF 
ATLANTA 
 
 
Defendants-Appellees, 
 
ATLANTIC SPECIALITY 
INSURANCE COMPANY 
 
Intervenor-Appellant. 

 
 
 
 
 
        CASE NO. A20A1104 

  
  

Initial Brief of Plaintiff-Appellee 
 
Darren Summerville 
Georgia Bar No. 691978 
Anna Green Cross 
Georgia Bar No. 306674 
 
The Summerville Firm, LLC 
1226 Ponce de Leon Ave. 
Atlanta, GA 30306 
T: 770.635.0030 
F: 770.635.0029 
 

 
Alwyn R. Fredericks 
Georgia Bar No. 275092 
 
Cash, Krugler, & Fredericks  
5447 Roswell Road, N.E. 
Atlanta, GA 30342 
T: 404.659.1710 
F: 404.264.1149 

Co-Counsel for Plaintiff-Appellee 
  

Case A20A1104     Filed 03/09/2020     Page 1 of 27



 1 

The underlying facts of this case present an unthinkable tragedy for 

Plaintiffs/Appellees Joi Partridge, Douglas Partridge and Floyd Costner, and little 

real factual dispute.  On Sunday, January 31, 2016, Ms. Partridge’s two children—12 

year old Cameron Costner and 6 year old Layla Partridge—were in the back seat of 

their grandmother (and decedent) Dorothy Wright’s car, on their way to church.  

Unknown to Ms. Wright, police officers from Defendants/Appellees City of College 

Park and the City of Atlanta were engaged in a reckless high-speed pursuit of a stolen 

Chevy Suburban through their residential Atlanta neighborhood.  Just minutes from 

home, the stolen vehicle crashed into Ms. Wright’s car, resulting in the deaths of all 

three occupants.   

Unsurprisingly, litigation followed, with the heirs and representatives of the three 

victims bringing claims against the City of College Park and the City of Atlanta for their 

respective police officers’ part in the fatal crash.  Issues of negligence and causation 

remain contested as the case draws closer to trial against the City of College Park, but 

the sole question in this interim appeal is limited to the extent of Defendant City of 

College Park’s insurance coverage.  Or more precisely, whether the language of 

Intervenor-Appellant Atlantic Specialty Insurance Co.’s (“Atlantic”) contract with 

College Park supersedes the plain language of O.C.G.A. § 36-92-2, the Georgia 

legislature’s purposeful waiver of the sovereign immunity of local governments in the 

face of negligent use of a motor vehicle.1   

At the time of the chase that resulted in Dorothy, Cameron and Layla’s fatal 

 
1  Defendant College Park has not taken a position on the extent of coverage, 
except for noting it is immune for any amount not covered by insurance.  V25-12838. 
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injuries, College Park had a liability insurance policy issued by Atlantic that included 

business auto coverage for the police vehicles.  That basic auto coverage had a 

$1,000,000 limit; beyond that the City had purchased an additional umbrella or excess 

liability policy with a $4,000,000 cap.  Both Atlantic and the City acknowledge the 

existence of the policy; that the policy was in effect at the time of the collision; and that 

the policy provides coverage for the accident that caused the deaths of Ms. Wright and 

the children. 

Conceding these facts—as Atlantic must—would seem to close the door to 

further discussion of the amount of the City’s insurance coverage in play.  Nonetheless, 

Atlantic intervened in the case to contest the determination of the policy’s available 

limits.  Specifically, Atlantic argued (unsuccessfully) below in a Motion for Partial 

Summary Judgment, and now again in this Court, that despite the $5,000,000 in 

coverage available under the policy, the City’s actual extent of the coverage is a mere 

$700,000—the amount of any municipality’s automatic waiver of sovereign immunity as 

mandated in § 36-92-2 (a).  Atlantic fashions an exception for itself and the City in the 

form of two endorsements written into the City’s policy, neither of which can really 

obviate the obligations involved.   

The trial court correctly recognized that no insurance contract preempts the 

mandate of a statute, or of Georgia public policy.  In a well-reasoned order, the trial 

court first looked to the legislative waiver of sovereign immunity for traffic accidents 

involving a government owned vehicle.  O.C.G.A. § 36-92-2  (emphasis added) (“The 

sovereign immunity of local government entities for a loss arising out of claims for the 
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negligent use of a covered motor vehicle is waived up to the following limits...”).  

Analyzing the applicable statutes, the trial court correctly determined that the City’s 

waiver of immunity extends to the limits of the insurance policy applicable.  See 

O.C.G.A. § 33-24-51 (b) (any immunity “shall be waived to the extent of the amount of 

insurance so purchased”) (emphasis added); O.C.G.A. § 36-92-2 (d) (3) (“the waiver 

provided by this chapter shall be increased to the extent that… the local government 

entity purchases commercial liability insurance in an amount in excess of the waiver set 

forth in this Code section.”).  As a result, the two endorsement clauses in the insurance 

policy that purport to exempt the Policy from the statutory language do not lessen 

Atlantic’s potential obligation for the full policy limits, $5,000,000. 

The ruling of the trial court below is as straightforward as the statutory language; 

the decision to deny Atlantic’s Motion for Partial Summary Judgment was neither 

factually complicated nor legally complex.  The trial court’s order is amply supported by 

the record, and should be affirmed.   

PART ONE 
 

I. STATEMENT OF THE PROCEEDINGS AND MATERIAL FACTS 
 
 A. A Reckless High Speed Police Chase Results in the Horrific Deaths 

of Layla Partridge, Cameron Costner and Dorothy Wright. 
 
 On the morning of January 31, 2016, City of College Park police officers were 

dispatched to a report of a stolen vehicle at the Westin Hotel on Best Road, College 

Park.  V4-1360-64 (CCPD Internal Affairs report of incident)).  The victim reported 

having briefly exited the Chevy Suburban to walk to the passenger side when a teenage 

suspect slid into the driver’s seat and drove away.  V4-1360, 1362.  The officers gave 
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chase, quickly locating the car driving on Riverdale Road, about a mile from the scene 

of the theft.  

 When the driver refused to pull over, City of College Park police officers pursued 

the stolen vehicle into the neighboring City of Atlanta.  Id.  That, despite there being no 

report of the suspect possessing a weapon, nor any allegation of violence.  In chasing 

this non-violent, unarmed teenage car thief, Plaintiffs allege that officers acted with 

breathtaking recklessness: speeding over twice the posted limit, veering into oncoming 

lanes of traffic, through traffic lights and intersections and into a residential 

neighborhood.  V2- 5-61 (Complaint ¶ 71-74).  

 Shortly after 9 am on that otherwise quiet Sunday morning, Dorothy Wilson was 

driving her grandchildren to church in the same residential neighborhood.  Still fleeing 

from pursuing police, the driver of the stolen car ran a stop sign and collided with Ms. 

Wilson’s Buick.  V4- 1361.  The Buick flipped over, coming to land on its passenger 

side. V4- 1362.   All three occupants—Ms. Wilson, Cameron and Layla—died of the 

injuries sustained in the collision.  The driver walked away from the scene in the chaos, 

and his identity remains unknown.   

B. The City’s Insurance Policy 
 
  Plaintiffs brought claims against the City of College Park for the negligence of the 

officers in conducting the high speed chase.  V2- 5-61.  All parties agree that at the time 

of the collision, the City of College Park had an insurance issued by Atlantic, Policy 791-

00-05-28-003.2  V4-1365-1566.  Relevant to the issue before the Court, the policy 

 
2  A second entity, OneBeacon Insurance Group, LLC., acted as a broker of sorts 
to the sale of the City’s insurance policy with Atlantic.  While some documents in the 
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included both a business auto ($1,000,000 in coverage) and an excess liability 

($4,000,000 in coverage) component in effect at the time of the January 2016 accident:  

V4-1588, 1592.   

 

 
 
 

 

 
V4-1588; 1592. 
 
 These policy terms and limits are straightforward enough, but Atlantic inserted a 

provision in each of the relevant policy sections called an endorsement.  The 

endorsements are similar, if not identical: the business auto section styles this 

 
record reference OneBeacon, the relevant policy itself was issued by Atlantic, and 
Atlantic is the sole intervenor in the case.   
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endorsement an “Immunity Endorsement,” and it reads: 

 
V4-1590.   

The corresponding endorsement in the excess liability portion echoes that 

qualifying language: 

 
V4-1594.   

Plaintiffs’ position is simple: the City’s policy offers $5,000,000 in total coverage, 

while Georgia’s statutory waiver of a municipality’s sovereign immunity scheme 

provides that the government’s immunity is waived to the limit of its insurance.  

Therefore, the City has $5,000,000 in coverage available to satisfy any potential 

judgment in the case.  Atlantic, on the other hand, makes the strained claim that the 
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limiting language of the policy’s immunity endorsements—read with O.C.G.A. § 36-92-2 

(a) cap of $700,000 per accident for a municipality with no higher insurance coverage—

means that the coverage tops out at $700,000.  Put slightly differently: the City bought 

$5,000,000 in insurance and paid those premiums, for coverage that was completely 

illusory.  

C. Atlantic intervenes 
 

Over a year into litigation, late in 2017, Partridge filed a motion for partial 

summary judgment on the City’s defense of sovereign immunity, seeking recognition 

from the court that the City had waived immunity up to its $5,000,000 policy limits.  V4-

1346-1358.  Two days later (and, at the risk of being obvious, for the first time), Atlantic 

filed a declaratory judgment action in the United States District Court for the Northern 

District of Georgia, asking that court to declare that the policy endorsements supersede 

the Georgia statute, and determine the extent of the waiver to be limited to $700,000.  

V4-1789-1798.  The trial court entered an order deferring ruling on Plaintiffs’ motion in 

these state proceedings, pending the resolution of Atlantic’s petition for federal 

declaratory judgment.  V5-1841-1842. 

Several months later, in June 2018, U.S. District Court Judge Steve C. Jones 

dismissed Atlantic’s petition for a lack of federal diversity jurisdiction.  V5-1873-1891.  In 

dismissing the case, Judge Jones found “strong evidence” that Atlantic brought the 

petition in an effort to forum shop a more favorable venue than the Fulton State Court.  

V5-1888 (Order pg. 13 ;“… strong evidence exists that the purpose of filing this federal 
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action was an attempt to shop for a more favorable forum.”).  Although Judge Jones 

dismissed the case before reaching the merits, his framing of the issue is revealing: 

… the current declaratory action would require the Court to determine 
whether the language of Atlantic’s contract with the City overrides the 
provisions of O.C.G.A. § 36-92-2, in which the Georgia legislature 
explicitly and purposefully waived the sovereign immunity of local 
governments with respect to claims for negligent use of a motor 
vehicle… Finding that a local government and its insurer can contract 
around the legislative waiver in O.C.G.A. § 36-92-2 would have far-
reaching implications for all future insurance contract between local 
government entities and insurers in Georgia. 

 
V5-1887 (Order at pg. 12) (emphasis added).   
 

Judge Jones ultimately declined to reach the merits, but made 

clear the public policy issues involved: 

… the Court finds that the legal issue of whether or not local 
governments and their insurers can contract around Georgia’s statutory 
waiver provisions and exempt themselves from the provision waiving 
liability up to the limit of an applicable insurance policy, is central to 
Georgia’s public policy behind enacting O.C.G.A. § 36-92-2.  

 
V5-1890-1891 (Order at pg. 15-16) (emphasis added). 
 

In response to the dismissed federal action, Partridge renewed her motion for 

partial summary judgment.  V5-1892-1901.  Shortly thereafter Atlantic formally moved to 

intervene.  V6-3789-3816.  The trial court granted Atlantic’s motion, permitting Atlantic 

to file its own motion for partial summary judgment on October 25, 2018.  V9-3950-

3951.   

D. The trial court’s order 
 

The trial court heard argument on the parties’ dueling summary judgment 

motions on December 21, 2018.  See generally V26-December 21, 2018 Transcript.  In 
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a lengthy opinion issued August 29, 2019, the trial court determined that Plaintiffs 

lacked standing to bring their motion and therefore her motion for partial summary 

judgment was denied.  V25-12835-12847 (Order pg. 5); Atlantic Specialty Ins. Co. v. 

Lewis, 341 Ga. App. 838, 844 (2017).  The court went on to address the coverage 

issue, relying on O.C.G.A. §§ 36-92-2, 33-24-51 and ultimately held that the contractual 

policy endorsements did not exempt the City from the full extent of its waiver of 

immunity: distilled, the entire $5,000,000 policy limit was available to satisfy any future 

judgment in the case.  Id.   

The court’s well-reasoned order found that Atlantic’s immunity claims failed on 

multiple levels.  For one, the language of both statutory waiver schemes uses the 

imperative “shall.”  O.C.G.A. § 36-92-2 (c) (3)(“…the waiver… shall be increased to the 

extent that… the local government entity purchases commercial liability insurance in an 

amount in excess of the waiver set forth in this Code section.”); O.C.G.A. § 33-24-51 (b) 

(“… Whenever a [municipality] shall purchase the insurance … to provide liability 

coverage for the negligence of any… employee in the performance of his or her official 

duties in an amount greater than the amount of immunity waived as in Code Section 36-

92-2, its governmental immunity shall be waived to the extent of the amount of 

insurance so purchased.”).3  

In addition and independently, the trial court held that the immunity provisions 

 
3  Of course, the statute speaks in terms of what coverage was purchased, not 
what is ultimately available.  Were it otherwise, a municipality could always void 
coverage by refusing to cooperate, or give notice of a claim, or any number of other 
contractual machinations.  But that would have nothing to do with the amount of 
coverage purchased, which is the threshold and only test for waiver of sovereign 
immunity. 
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written into the City’s insurance contract with Atlantic simply did not override the 

statutory mandate.  “A contract may not be construed to contravene a rule of law.”  V25-

12845 (citing Van Dyck v. Van Dyck, 263 Ga. 161, 163 (1993)).  So finding, the trial 

court further noted that the goal of O.C.G.A. § 33-24-51 is to increase compensation for 

those injured by government employees—a public policy objective that cuts heavily 

against Atlantic’s interpretation.  See FCCI Ins. Co. v. McLendon Enters., 291 Ga. 136, 

139-140 (2015); Crider v. Zurich Ins. Co., 222 Ga. App. 177, 179 (1996)  (“The intent of 

the legislature in enacting a waiver of sovereign immunity was to allow for 

compensation of parties injured by employees and agents of the state through the 

purchase of liability insurance where recovery is otherwise barred.”). Finally, and just as 

importantly, the trial court pointed to existing precedent from this Court refusing to find 

implied waiver of sovereign immunity.  Id. 12847 (citing Fulton County School District v. 

Jenkins, 347 Ga. App. 448, 453 (2018)).  

Following the trial court’s order, Atlantic filed a timely Notice of Appeal on 

September 27, 2019.  V2-1-4. 

PART TWO 
 

II. ARGUMENT AND CITATION TO AUTHORITIES 
 

Atlantic, looking for a way to mitigate its exposure for damages given the tragic 

facts of the underlying case, conceives alleged error in the trial court’s adverse order.  

In a nutshell, Atlantic argues that the trial court erred in failing to see that writing the 

immunity endorsements into its insurance policy with the City somehow makes it 

immune from liability in excess of the minimum statutory waiver that springs from the 
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purchase of coverage in the first place.  That argument and statutory interpretation are 

the exact opposite of correct, given the plain language of the statutes.  

A. The Familiar Summary Judgment Standard of Review  

Recognizing that it is well-trodden ground to recite the applicable standard of 

review of summary judgment to this Court, appeals from a grant of summary judgment 

are reviewed de novo.  As such, trial and appellate courts are obliged to “view the 

pleadings and evidence in the light most favorable to the nonmoving party, accept the 

credibility of the evidence upon which the nonmoving party relies, afford that evidence 

as much weight as it reasonably can bear, and to the extent that the moving party points 

to conflicting evidence, discredit that evidence for purposes of the motion.” Sanders v. 

Riley, 296 Ga. 693, 700 n.5 (2015) (internal punctuation omitted); Layfield v. Dep’t of 

Transportation, 280 Ga. 848, 850 (2006) (“Furthermore, while a movant’s evidence is to 

be carefully scrutinized, a respondent’s evidence is to be treated with indulgence.”) 

(internal citations omitted). 

B. The Plain Language of the Statutory Framework Compels Recognition 
that the City’s Sovereign Immunity is Waived to the $5,000,000 Limit of 
Purchased Coverage  
 

Georgia law leaves no doubt—the sovereign immunity of the state and local 

governments can only be waived by “a legislative act of the General Assembly 

specifically providing for the waiver and its extent.”  Columbus Consolidated Govt. v. 

Woody, 342 Ga. App. 233, 234 (2017); Ga. Const. Art. I, Sec. II, Par. IX (“… sovereign 

immunity… can only be waived by an Act of the General Assembly which specifically 

provides that sovereign immunity is hereby waived and the extent of such waiver.”).  
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Throughout most of our State’s history, sovereign immunity was waived for motor 

vehicle accidents only if a government entity purchased a liability insurance policy.  

Those municipalities choosing not to take on the expense of insurance coverage were 

immune from negligent claims.  A critical opinion from the Supreme Court of Georgia 

(forecasting a fact scenario striking similar to our own) spurred a change. Cameron v. 

Lang, 274 Ga. 122, 127 (2001) (“Due to the danger to the public caused by high speed 

chases and the choice of many local governments to forego purchasing liability 

insurance, we urge the legislature to remove the city and county’s discretion and require 

them to procure liability insurance for the operation of their vehicles.”).   

Effective January 1, 2005, the General Assembly put in place a statutory scheme 

establishing the existence of—as well as the extent of—a waiver of sovereign immunity 

for claims involving the negligent use of a municipality’s motor vehicles.  Columbus 

Consolidated Govt. v. Woody, 342 Ga. App. at 235 (noting the 2005 change).  

Unsurprisingly, the General Assembly left no room for insurance companies or local 

governments to contract around this carefully crafted legislative scheme.   

The heart of the legislative solution was the creation of two new statutes 

governing the negligent use of motor vehicles owned or operated by municipality 

employees, O.C.G.A. §§ 36-92-2, 33-24-51.  Critically, the legislature provided that the 

two statues are exempt from the general rule that a municipality’s purchase of insurance 

does not constitute a waiver of sovereign immunity.  O.C.G.A. § 36-33-1 (a) (“A 

municipal corporation shall not waive its immunity by the purchase of liability insurance, 

except as provided in Code Section 33-24-51 or 36-92-2…”) (emphasis added).  
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O.C.G.A. §§ 36-92-2 and  33-24-51 were intended to be—and undeniably are—

independent of O.C.G.A. § 36-33-1, and other sovereign immunity provisions. 

O.C.G.A. § 36-92-2: Atlantic’s contrary reading of the statutory scheme disserves 

the plain reading of the language: O.C.G.A. § 36-92-2 can be found under the Act titled 

“Waiver of Immunity for Motor Vehicle Claims,” and it explicitly waives immunity for local 

governments for losses arising out of claims for the negligent use of motor vehicles, 

irrespective of whether the municipality purchased liability insurance.4  Given the facts 

 
4  In relevant part, O.C.G.A. § 36-92-2 reads: 
 

Section 36-92-2. Maximum waiver amount; exceptions; liability; recovery of 
interest 
(a) The sovereign immunity of local government entities for a loss arising out of 

claims for the negligent use of a covered motor vehicle is waived up to the 
following limits:  

*  *  *  * 
 (3)  $500,000.00 because of bodily injury or death of any one person in 
any one occurrence, an aggregate amount of $700,000.00 because of 
bodily injury or death of two or more persons in any one occurrence, and 
$50,000.00 because of injury to or destruction of property in any one 
occurrence, for incidents occurring on or after January 1, 2008.  
 

(b) The sovereign immunity of local government entities for a loss arising out of 
claims for the negligent use of a covered motor vehicle is waived only to the 
extent and in the manner provided in this chapter and only with respect to 
actions brought in the courts of this state. This chapter shall not be construed 
to affect any claim or cause of action otherwise permitted by law and for 
which the defense of sovereign immunity is not available.  
 

(c) Local government entities shall have no liability for losses resulting from 
conduct on any part of local government officers or employees which was 
not within the scope of their official duties or employment.  

 
(d)  The waiver provided by this chapter shall be increased to the extent that:  

  *  *  *  * 
(3)  The local government entity purchases commercial liability 

insurance in an amount in excess of the waiver set forth in this 
Code section.  
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of this case—more than two deaths in a single event—the statute provides a minimum 

waiver of $700,000.  O.C.G.A. § 36-92-2(a) (3) (emphasis supplied).  Critically, reading 

down a bit further in the statute, the waiver “shall be increased” to the extent that the 

local government entity purchases commercial liability insurance in an amount in 

excess of the waiver set forth in the statute.  O.C.G.A. § 36-92-2 (c) (3) (emphasis 

supplied).  Finally the statute cautions that the immunity of local governments is waived 

exclusively by the provisions of this code section.  O.C.G.A. §§ 36-92-2 (b) (“waived 

only to the extent and in the manner provided in this chapter…”). 

O.C.G.A. § 33-24-51:  The second statute relevant to waiver landscape in 

negligent auto cases is O.C.G.A. § 33-24-51.  In pertinent part, it reads: 

(a)  A municipal corporation… is authorized in its discretion to secure 
and provide insurance to cover liability for damages on account 
of bodily injury or death resulting from bodily injury to any person 
or from damage to any property of any person, or for both arising 
by reason of ownership, maintenance, operation or use of any 
motor vehicle by the municipal corporation… under its 
management, control or supervision, whether in a governmental 
undertaking or not, and to pay premiums for the insurance 
coverage. 

 
(b) The sovereign immunity of local government entities for a loss 

arising out of claims for the negligent use of a covered motor 
vehicle is waived as provided in Code Section 36-92-2. 
Whenever a municipal corporation… shall purchase the 
insurance authorized by subsection (a) of this Code section to 
provide liability coverage for the negligence of any duly 
authorized officer, agent, servant, attorney, or employee in the 
performance of his or her official duties in an amount greater 
than the amount of immunity waived as in Code Section 36-
92-2, its governmental immunity shall be waived to the 
extent of the amount of insurance so purchased.   

 
(emphasis supplied). 
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The trial court’s order quotes extensively from Gates v. Glass, a helpful overview 

of the two-tiered waiver of immunity for motor vehicle liability.  V25-12841; 291 Ga. 350, 

352-353 (2012) (“The first tier… [36-92-2] requires entities to waive sovereign 

immunity—up to certain prescribed limits—for incidents involving motor vehicles 

regardless of whether they procure automobile liability insurance.  The second tier [33-

24-51]… provides for the waiver of sovereign immunity to the extent a local entity 

purchases liability insurance in an amount exceeding the limits prescribed in… 36-92-

2.”); see also Tift County School Dist. v. Martinez, 331 Ga. App. 423, 427 (2015), cert. 

denied, 2015 Ga. LEXIS 458 (2015)). 

The consistent use of “shall” throughout the legislative framework waiving 

sovereign immunity, and increasing the amount of the waiver to the amount of 

insurance purchased, can mean only one thing.  “If the language of a statute is plain 

and unambiguous and does not lead to contradictory, absurd, or wholly impractical 

results, it is the sole evidence of legislative intent and must be applied according to its 

express terms.  See Beach v. State, 351 Ga. App. 237, 242 (2019), citing Hollowell v. 

Jove, 247 Ga. 678, 681 (1981).  Courts must give each part of the statute meaning and 

avoid constructions that make some language mere surplusage.  Following these 

principles, this Court has held that the word “ ‘[s]hall’ is generally construed as a 

mandatory directive.”  (emphasis added) Beach v. State, 351 Ga. App. at 242 (citing 

Beach v. B. F. Saul Property Co., 303 Ga. App. 689, 695 n.4 (2010)). 

O.C.G.A. §§ 36-92-2, 33-24-51 are written clearly and directly, and can tolerate 

no other interpretation.  Gwinnett County v. Sargent, 321 Ga. App. 191, 197 (2013) (if 
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the statutory language is clear and does not lead to an unreasonable or absurd result, it 

is the sole evidence of the ultimate legislative intent.).  The City of College Park 

purchased liability insurance in an amount over the $700,000 minimum amount waived 

by statute. As a result, its waiver shall be increased to the extent of that available 

coverage, $5,000,000.  O.C.G.A. § 36-92-2 (d) (3).  That coverage defenses or 

contractual language might kick in, depending upon the City or insurer’s behavior, is 

simply irrelevant. 

By the same token, consistent with O.C.G.A. § 33-24-51 (b), the City purchased 

insurance authorized by O.C.G.A. § 33-24-51 (a) in an amount greater than the amount 

of immunity waived by Code Section 36-92-2.  As a result, its sovereign immunity shall 

be waived to the extent of the amount of insurance so purchased, or $5,000,000.  

This language is plain on its face: the General Assembly intended that a City purchasing 

a liability insurance in the amount of $5,000,000 has waived its sovereign immunity in 

the amount of $5,000,000. 

C. Sovereign immunity is a matter of public policy, not private contract   
 

And what the General Assembly has decreed by statute, Atlantic cannot undo by 

contract.  There is simply no vehicle in the statutory framework for a municipality to 

purchase auto insurance with limits in excess of the statutory waiver amount without 

increasing the dollar amount of the immunity waiver by a corresponding amount.  The 

increased waiver amount must match the increased insurance coverage.  

Seemingly ignoring the inconvenient words in the statutes that undermine its claim, 

Atlantic argues that the immunity endorsements it wrote into the insurance contract with 

Case A20A1104     Filed 03/09/2020     Page 17 of 27



 17 

the City exempt its policy from the statutory language increasing the waiver amount to 

match the amount of coverage.  Put another way, Atlantic believes that the statutory 

scheme applies to everyone else, but not a municipality (or carrier, really) clever enough 

to attempt to contract around the statutes’ applicability.    

 Atlantic’s gambit does not bear scrutiny.  Both immunity endorsements 

specifically reference O.C.G.A. § 36-33-1, which provides: 

A municipal corporation shall not waive its immunity by the purchase of 
liability insurance, except as provided in Code Section 33-24-51 or 
36-92-2, or unless the policy of insurance issued covers an occurrence 
for which the defense of sovereign immunity is available, and then only 
to the extent of the limits of such insurance policy. 
 

(emphasis supplied).  As the trial court observed, a quick reading reveals the 

incorporation of the General Assembly’s specific intent to waive sovereign immunity for 

motor vehicle liability, but make no mention of either of the relevant statutes that spell 

out the Legislature’s deliberate immunity waiver for motor vehicle negligence—O.C.G.A. 

§§ 36-92-2, 33-24-51.  V25-12845 (Order at pg. 11); V4-1590, 1594 (endorsement 

language).   

Such a strained interpretation flies in the face of decades of direction from the 

courts of this state on statutory construction and contracts.  Georgia law provides that 

“insurance companies are generally free to set the terms of their policies as they see fit 

so long as they do not violate the law or judicially cognizable public policy.” Nat’l 

Cas. Co. v. Ga. Sch. Bds. Ass’n, 304 Ga. 224, 228-229 (2018) (emphasis supplied)., 

(citing Reed v. Auto-Owners Ins. Co., 284 Ga. 286, 287 (2008)); Payne v. Twiggs 

County Sch. Dist., 269 Ga. 361, 363 (1998) (same); Continental Cas. Co. HSI Fin. 
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Svcs., 266 Ga. 260, 262 (1996) (same); see also Effingham County Bd. of Commrs. v. 

Park West Effingham, 308 Ga. App. 680 (2011) (holding that a provision of a contract 

providing that a developer was required to pay impact fees prior to the issuance of a 

building permit violated the terms of O.C.G.A. § 36-71-4 (d) of the Georgia Development 

Impact Fee Act, and was therefore void).  

To read the endorsements as Atlantic urges the Court would be to do exactly 

what the law disallows—to read a term that is incompatible with the clear and 

unambiguous law on sovereign immunity waiver the legislature has enacted in O.C.G.A. 

§§ 36-92-2, 33-24-51.  As this Court made clear long ago, the intent of the legislature in 

enacting a waiver of sovereign immunity was to allow for compensation of parties 

injured by employees and agents of the state through the purchase of liability insurance 

where recovery would otherwise be barred.  Crider v. Zurich Ins. Co., 222 Ga. App. 177, 

179 (1996).  Permitting insurers like Atlantic to contract around that intended coverage 

does not just violate the plain language of the text (though of course it does), it would 

also undermine O.C.G.A. § 33-24-51’s intent to increase compensation for those injured 

by government employees.  FCCI Ins. Co. v. McLendon Enters., 291 Ga. at 141-142. 

Atlantic stubbornly repeats that the trial court simply must accept its interpretation 

of the endorsements because—it argues—to do so is the only reasonable option to give 

the endorsements effect and meaning.  Appellant’s Brief at 15-21.  But that is close to 

fundamentally incorrect.  As explained above, endorsements cannot alter the purposeful 

and clear direction provided by the applicable statutory framework.  Nat’l Cas. Co. v. 

Ga. Sch. Bds. Ass’n, 304 Ga. at 228-229; Reed v. Auto-Owners Ins. Co., 284 Ga. at 
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287; Payne v. Twiggs County Sch. Dist., 269 Ga. at 363; Effingham County Bd. of 

Commrs. v. Park West Effingham, 308 Ga. App. 680 (2011).  When a lawful statute 

enacted for the public good clashes with an endorsement in a private insurance 

contract, Georgia law does not equivocate about which provision prevails.  This Court is 

not required to contravene the law in order to provide meaning to a contract, nor does 

the Court have an option to do so.  The statute wins—every time.  Nat’l Cas. Co. v. Ga. 

Sch. Bds. Ass’n, 304 Ga. at 228-229. 

As predicted by Judge Jones in dismissing Atlantic’s short-lived petition for 

declaratory judgment, finding that a local government and its insurer could contract 

around legislative waiver would have sweeping implications for all future insurance 

contracts between local government entities and insurers.  V5-1887 (Order at pg. 12).  

To do so in this case would be to read an exception to the statutory waiver into a 

generic endorsement that  

1) does not mention the controlling provisions of O.C.G.A. §§ 36-92-2, 33-24-51 
directly or by reference; 
 

2)  does not address any limitation on curbing statutory minimum waivers;  

3) contravenes the plain language of the governing statutes, which establish a 
waived of sovereign immunity to the coverage purchased; and 
 

4) never mentions a $700,000 capped figure at all.   

No layman would interpret the general endorsement language to limit the amount 

Atlantic would pay based on statutes and minimum waivers that are not referenced.  

See Cincinnati Ins. Co. v. Davis, 153 Ga. App. 291, 294 (1980) (an insurance policy 

should be read as a layman would read it and “not as it might be analyzed by an 
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insurance expert or attorney.”). 

 Finally, Atlantic’s interpretation of its own endorsement makes little sense.  

Atlantic acknowledges the applicability of O.C.G.A. § 36-92-2 insofar as it wants to limit 

any payment to the minimum waiver amount of $700,000.  O.C.G.A. § 36-92-2 (a).  But 

if that statute applies, Atlantic makes no logical argument as to why the broader waiver 

would not apply, and increase the City’s waiver up to the full policy limit of $5,000,000.  

If there’s any waiver—and of course, there is—it is the complete waiver.  Atlantic asks 

the Court to apply just portion of O.C.G.A. § 36-92-2 that benefits it (the lesser liability), 

and ignore the equally applicable extension of waive to the limits of the full liability 

policy.  O.C.G.A. § 36-92-2 (d) (2). 

 The better and more reasonable reading of the endorsements are to read them 

consistently with the statutory framework—Atlantic is under no duty to pay anything 

beyond the immunity waiver provided by law, in this case, the waiver provided by law 

extends to $5,000,000.  The policy endorsements would not apply to situations where 

an immunity defense is not available to the insured due to statutory waiver (as here), 

but may be applicable where the general rule of O.C.G.A. § 36-33-1 applies.  (“A 

municipal corporation shall not waive its immunity by the purchase of liability insurance, 

except as provided in Code Section 33-24-51 or 36-92-2…”).   

Given the strict statutory nature of sovereign immunity waivers, this reasonable 

interpretation gives the most harmonious reading with Georgia law.   To the extent 

Atlantic’s endorsements have reasonable meaning, they refer to the non-motor vehicle 

situations where sovereign immunity is not waived by law through the purchase of 
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insurance in excess of the statutory waiver.  This interpretation gives effect to the 

endorsements without the conflict with O.C.G.A. §§ 33-24-51 or 36-92-2. 

D. Gatto v. City of Statesboro does not Compel a Different Result 
 

Seemingly by reflex, Atlantic repeatedly cites to this Court’s recent case of Gatto 

v. City of Statesboro, in support of its broad—and broadly incorrect—favored result.  __ 

Ga. App. __ (October 21, 2019), 834 S.E.2d 623 (A19A1408, A19A1409) cert. applied 

for S20C0651.  Appellant’s Brief at 3, 8, 9-13, 16, 25.  With such enthusiastic appeals to 

this single case, one might assume it was squarely on point. 

But that assumption would be far off the mark.  For while Gatto does apply the 

identical endorsement language to find that the City of Statesboro had not waived a 

claim of sovereign immunity by its purchase of liability insurance, the Gatto Court 

applied that language to a different sovereign immunity scheme, and in the face of 

different arguments than raised here.  834 S.E.2d at 628-629.  Specifically, where here 

O.C.G.A. §§ 36-92-2, 33-24-51 are clear as to what conduct immunity was being 

statutorily waived for (motor vehicle accidents), the amount of a default waiver 

($700,000 for an occurrence involving the death of two or more people), and under what 

circumstances and to what extent that default amount would be extended (concurrent 

with any liability coverage in excess of the default amount), the statute applicable in 

Gatto was anything but. 

The entire issue under consideration in Gatto was whether the City had waived 

sovereign immunity by its purchase of liability insurance as contemplated by O.C.G.A. § 

36-33-1 (a)—i.e., whether the specific policy Statesboro had purchased covered the 
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particular occurrence alleged by the plaintiffs.  O.C.G.A. § 36-33-1 (a) is a vastly 

different statute; it reads: 

(a)   Pursuant to … the Constitution of the State of Georgia, the General 
Assembly, except as provided in this Code section and in Chapter 92 
of this title, declares it is the public policy of the State of Georgia that 
there is no waiver of the sovereign immunity of municipal corporations 
of the state and such municipal corporations shall be immune from 
liability for damages. A municipal corporation shall not waive its 
immunity by the purchase of liability insurance, except as 
provided in Code Section 33-24-51 or 36-92-2, or unless the 
policy of insurance issued covers an occurrence for which the 
defense of sovereign immunity is available, and then only to the 
extent of the limits of such insurance policy. 
 
 

Of course the Court examined the exclusions and terms of the policy, for there was no 

categorical statutory waiver of immunity to categorically apply.  Instead, the Court was 

tasked with determining whether the particular insurance policy Statesboro had 

purchased covered the acts plaintiffs alleged.  So when the Court reviewed the 

endorsement language in Statesboro’s policy, it was debatably correct to find: 

This language expressly provides that it will not cover occurrences when 
sovereign immunity applies. As set out above, the actions challenged in this 
lawsuit involve a governmental function to which sovereign immunity applies. It 
thus follows that because the insurance policy does not cover the Gattos' 
claims here, there is no legislative waiver of sovereign immunity. 
 

834 S.E.2d at 628-629 (2).  Where the statute does not contain a clear and 

unambiguous waiver of sovereign immunity, and instead expressly provides for waiver 

where the policy of insurance “covers an occurrence for which the defense of sovereign 

immunity is available,” some interpretation of the contract is necessary. O.C.G.A. § 36-

33-1 (a); see also Owens v. City of Greenville, 290 Ga. 557, 559 (2012) (specifically 

analyzing insurance policy to determine coverage for a plaintiff’s claim for damages). 
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Where O.C.G.A. § 36-33-1 calls for an interpretation of contract terms and 

applicability, applying O.C.G.A. §§ 33-24-51 and 36-92-2 is a matter of statutory 

construction.  See Gates v. Glass, 291 Ga. at 352-353 (recognizing O.C.G.A. §§ 33-24-

51, 36-92-2 together create a “two tier scheme within which local governments are 

deemed to have waived sovereign immunity”); Tift County School Dist. V. Martinez, 331 

Ga. App. at 427.  There is no policy analysis or interpretation needed, because the 

scope, amount and extent of the waiver is wholly contained in the text of the statutes. 

Finally, and hopefully not too obviously, O.C.G.A. § 36-33-1 itself distinguishes 

O.C.G.A. §§ 33-24-51 and 36-92-2. Gatto is simply inapplicable where, as here, the 

specific statutory language would trump the contractual “out” championed by Atlantic.5 

CONCLUSION 
 

Where the Georgia assembly has made its intent on waiver of sovereign 

immunity in a motor vehicle case clear, it is not up to insurance companies or 

municipalities to grant themselves a contractual “get out of liability free” card where the 

legislature has chosen a different framework.  The trial court correctly refused Atlantic’s 

invitation to turn the statutes upside down and make them, for all intents and purposes, 

subordinate to their private contract terms. Summary judgment was correctly denied. 

 
 

5  The Gatto opinion, poised for a grant of certiorari, is hardly the most 
comprehensive this Court has ever produced, at least on the “contract v. public policy” 
issue.  Specifically, it is not clear what arguments the would-be plaintiffs in Gatto 
actually raised, in opposition to the contractual language supposedly disavowing the 
waiver of sovereign immunity that attached from the purchase of liability insurance. 
“Issues merely lurking in the record, neither brought to the court's attention nor 
expressly ruled upon, have not been decided so as to constitute precedent.”  Eady v. 
Capitol Indem. Corp., 232 Ga. App. 711, 713 (1998). 
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This submission does not exceed the word count limit imposed by Rule 24. 

 
Respectfully submitted this 9th day of March 2020. 
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