
IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA

VICTOR M. KOELSCH, )
)

Petitioner, )
) Civil Action File No.

v. )
) __________________

EXIDE TECHNOLOGIES, INC., )
)

Respondent. )

PETITION FOR CONFIRMATION OF ARBITRATION AWARD AND
ISSUANCE OF FINAL JUDGMENT

Pursuant to O.C.G.A. §§ 9-9-12 and 9-9-15, Petitioner Victor M. Koelsch

(“Petitioner” or “Koelsch”) hereby files this Petition for Confirmation of

Arbitration Award and Issuance of Final Judgment against Respondent Exide

Technologies (“Respondent” or “Exide”).

PARTIES

1.

Exide Technologies is a Delaware corporation with its principal place of

business located in Fulton County at 13000 Deerfield Pkwy., Bldg. 200, Milton,

Georgia, 30004. Exide may be served through its registered agent CT Corporation

System, 289 S. Culver St., Lawrenceville, Georgia 30046.

2.

Victor M. Koelsch is an individual resident of the State of Minnesota.

Fulton County Superior Court
   ***EFILED***QW
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JURISDICTION AND VENUE

3.

Pursuant to Ga. Const. Art. VI, § II, Para. VI and O.C.G.A. §§ 9-9-4(b)(3)

and 14-2-510(b), venue and jurisdiction over Exide are proper in this Court

because Exide does business and is deemed to reside in Fulton County and the

arbitration hearing was conducted in Fulton County.

4.

The parties’ arbitration agreement permits a judgment to be entered on a

resulting award in any court of competent jurisdiction.

FACTS

A. Overview

5.

Koelsch is the former CEO of Exide. The parties’ dispute arose after Exide

terminated Koelsch without cause in November 2018 but later refused to pay him

the severance owed to him under the parties’ employment agreement. See

February 7, 2020 Final Award by F. Carlton King, Esq. at 3 (“Arbitration Award”),

attached hereto as Ex. 1.

6.

Although Exide assured Koelsch his termination was “obviously without

cause” when it occurred in November 2018, Exide later purported to “reclassify”
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Koelsch’s termination as “for cause” and communicated this change to Koelsch in

February 2019. Ex. 1 at 3.

7.

Exide’s motive for the “reclassification” was to avoid paying Koelsch his

severance, which Exide’s lawyers estimated to be worth around $6 million. Exide

was in a liquidity crisis in early 2019 and needed to find ways to save money. Ex.

1 at 4.

8.

Exide attempted to justify its refusal to pay Koelsch by alleging that Koelsch

had been grossly negligent during his tenure as CEO. In particular, Exide argued

that Koelsch had failed to follow up on a potential business opportunity with a

Chinese battery manufacturer, Camel Energy (“Camel”), or to inform Exide’s

Board of Directors about that potential opportunity. Ex. 1 at 1, 3-4.

9.

When Exide informed Koelsch in February 2019 that it would not be paying

his severance, Exide identified no other basis for its allegation of gross negligence

than Koelsch’s dealings with Camel.
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B. Arbitration Award

10.

Koelsch filed a Demand for Arbitration in JAMS almost immediately after

learning that Exide was refusing to pay his severance. Ex. 1 at 5.

11.

The parties participated in a hearing at JAMS on October 29-30, 2019,

before F. Carlton King, Esq. (the “Arbitrator”).

12.

On February 7, 2020, the Arbitrator issued a Final Award in favor of

Koelsch. The Arbitrator ruled that Exide was not entitled to avoid performance of

its employment agreement with Koelsch because 1) Delaware law did not allow

Exide to rely on “after-acquired evidence,” i.e., discovery of Koelsch’s conduct

vis-à-vis Camel after his termination, to “reclassify” Koelsch’s termination after

the fact; and 2) Koelsch’s conduct vis-à-vis Camel was not grossly negligent under

Delaware law. See Ex. 1 at 5-8.

13.

Under the Final Award, Koelsch is entitled to $3,692,134.81 in unpaid salary

and monetized benefits; $23,090.80 in arbitration fees; $244,215.31 in pre-

judgment interest as of February 7, 2020; and transfer of certain equity shares in

Exide. See Ex. 1 (including Ex. A to the Final Award).
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C. The Arbitration Award Should Be Confirmed

14.

Pursuant to O.C.G.A. § 9-9-12, this Petition for confirmation of the

Arbitration Award is made within one year of the date of its delivery to the

Plaintiff.

15.

O.C.G.A. § 9-9-12 provides that the court “shall confirm an award upon

application of a party made within one year after its delivery to him, unless the

award is vacated or modified by the court as provided in this part.”

16.

The Arbitration Award has not been modified or vacated by any court.

17.

“It is well established under both federal and Georgia law that ‘judicial

review of an arbitration award is among the narrowest known to the law.’” Malice

v. Coloplast Corp., 278 Ga. App. 395, 397 (2006) (quoting Gupta v. Cisco Sys.,

274 F.3d 1, 3 (1st Cir. 2001)), superseded by statute on other grounds as noted in

Murphree v. Yancey Bros. Co., 311 Ga. App. 744, 747 n. 10 (2011). Courts are

required to give extraordinary deference to arbitration awards. See Brookfield

Country Club, Inc. v. St. James-Brookfield, LLC, 299 Ga. App. 614, 617 (2009).

The Federal Arbitration Act presumes that arbitration awards will be confirmed.
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See Rosensweig v. Morgan Stanley & Co., Inc., 494 F.3d 1328, 1333 (11th Cir.

2007).

COUNT I – Confirmation Of the Arbitration Award

18.

Koelsch incorporates Paragraphs 1 through 17 above as if fully restated

herein.

19.

Pursuant to O.C.G.A. § 9-9-12, Koelsch is entitled to confirmation of the

Arbitration Award by this Court.

COUNT II – Entry Of Final Judgment

20.

Koelsch incorporates Paragraphs 1 through 19 above as if fully restated

herein.

21.

Upon the confirmation of the Arbitration Award by this Court, Koelsch is

entitled to a judgment against Exide, as the Arbitration Award will become a

judgment of this Court pursuant to O.C.G.A. § 9-9-15.
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COUNT III – Attorneys’ Fees

22.

Koelsch incorporates Paragraphs 1 through 21 above as if fully restated

herein.

23.

Upon conclusion of the hearing in this matter, Exide Chairman and CEO

Tim Vargo promised Koelsch that Exide would honor the Arbitrator’s ruling and

pay Koelsch’s severance package if Exide lost.

24.

Exide has not paid Koelsch the sums due under the Final Award.

25.

Exide has acted in bad faith, has been stubbornly litigious, and has caused

Koelsch unnecessary trouble and expense, by, among other things, failing to

comply with the terms of the Arbitration Award.

26.

Pursuant to O.C.G.A. § 13-6-11, Koelsch is entitled to recover from Exide

his expenses of litigation, including, but not limited to, attorneys’ fees.

WHEREFORE, Petitioner prays that this Court:

(a) Issue an Order confirming the Arbitration Award;
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(b) Issue a Final Judgment and incorporate the Arbitration Award into a

Final Judgment and Decree and order the parties to comply with the

terms thereof;

(c) Award Petitioner prejudgment interest accruing through the date of

the Final Award and up until the date this Court enters judgment;

(d) Award Petitioner expenses of litigation, including attorneys’ fees,

against Exide, pursuant to O.C.G.A. § 13-6-11; and

(e) Award Petitioner such other and further relief as this Court deems

just and appropriate.

Respectfully submitted, this 21st day of February, 2020.

/s/ Jeffrey D. Horst
Jeffrey D. Horst
Georgia Bar No. 367834
Josh I. McLaurin
Georgia Bar No. 169227
Counsel for Petitioner

KREVOLIN & HORST, LLC
1201 W. Peachtree Street, N.W.
Suite 3250, One Atlantic Center
Atlanta, GA 30309
(404) 888-9700
(404) 888-9577 (facsimile)
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EXIDE EDITS 02/12/19 

PRIVILEGED AND CONFIDENTIAL 

SEPARATION AGREEMENT AND RELEASE 

This Separation Agreement and Release ("Separation Agreement") is entered into 

by and between Victor M. Koelsch ("Executive" or "you") and EXIDE Technologies 

("EXIDE"), and confirms the agreement that has been reached with you in connection 

with your separation from EXIDE and its direct and indirect subsidiaries and together 

with EXIDE and the other direct and indirect subsidiaries of EXIDE, (the "Company"). 

1. Termination of Employment. You acknowledge that your employment 

relationship with the Company will be terminated effective as of November 13, 2018 (the 

"Separation Date"), that as of the Separation Date you will cease to be employed by the 

Company in any capacity and that as of the Separation Date your separation will become 

effective from all positions you then hold with the Company, including without limitation 

as a member of the board of directors of any of EXIDE's direct and indirect subsidiaries. 

You further agree to execute promptly upon request by the Company any additional 

documents necessary to effectuate the provisions of this paragraph 1. 

2. Separation Pay and Benefits. In consideration of your execution of this 

Separation Agreement and your compliance with its terms and conditions, and provided 

this Separation Agreement shall have become effective as provided in paragraph 11(d), 

the Company agrees to pay or provide you (subject to the terms and conditions set forth 

in this Separation Agreement) with the payments and benefits described in this 

paragraph 2. 

a. Following the date this Separation Agreement shall have become 

effective as provided in paragraph 11(d), EXIDE shall pay you, net of applicable 

withholdings, an aggregate amount of $3,732,707.32 (representing the sum of (i) 

$81,145.82, the amount of base salary that would have been paid to you for an additional 

thirty (30) days following the Separation Date had your employment continued during 

that period, such payment being in lieu of any notice of termination requirements set forth 

in the Employment Agreement between you and EXIDE dated as of May 11, 2015 (the 

"Employment Agreement") and having been paid and satisfied as of December 15, 2018, 

(ii) $3,651,561.90, representing 150% of the sum of (1) your current base salary, plus (2) 

your target incentive award under EXIDE's annual incentive plan ("AIP") which, for the 

fiscal year ending March 31, 2019, equals 150% of your current base salary) in the first 

payroll period in January 2019.  Additionally, you will receive $44,940.48, represented 

twelve (12) days of unused vacation. 

 

b. You shall be provided with Company-paid health coverage for 

yourself and any qualifying dependents under the Company’s group health plan in 

accordance with the Consolidated Omnibus Budget Reconciliation Act (“COBRA”) 

from the Separation Date until the earlier of (i) the expiration of twelve (12) calendar 

months following the Separation Date, (ii) the time you are no longer eligible for such 

coverage, or (iii) the date you become eligible for group health insurance coverage 

from another source; provided that you shall promptly notify EXIDE on any such 



 

KH512923.DOCX 3  
 

2 

circumstances. Following the end of such period, you may elect to continue coverage 

under the Company’s group health plan for the remaining COBRA period at your own 

cost. 

c. Pursuant to Section 5(g)(i) of the Employment Agreement, the 

Amended and Restated Restricted Stock Unit Award Agreement between you and 

EXIDE originally effective June 22, 2015 and as subsequently amended and restated 

effective December 3, 2015 (the "2015 RSU Agreement"), and the Exide Technologies 

2015 Stock Incentive Plan (the "2015 Plan"), you were granted Restricted Stock Units 

representing a number of shares of common stock of EXIDE (“Common Stock”) equal to 

three percent (3%) of EXIDE’s fully diluted Common Stock as determined in accordance 

with, and as subsequently adjusted pursuant to, Section 5(g)(i) of the Employment 

Agreement (the “2015 RSU”).  You hereby acknowledge that, in full satisfaction of the 

Company’s obligations under Section 5(g)(i) of the Employment Agreement (and, to the 

extent it references such obligations, Section 8 of the Employment Agreement): (x) on or 

before January 13, 2019, but in no event before January 1, 2019, EXIDE will deliver to 

you 361,530 shares of Common Stock, net of such number of shares of Common Stock 

having a fair market value (as determined by the Company in its sole discretion) equal to 

the minimum amount required to be withheld for federal, state and local tax purposes 

(the net shares of Common Stock so delivered, the “Initial 2015 RSU Shares”), provided 

that effective as of the date of such delivery you shall have executed the Stockholder's 

Agreement of the Company dated April 30, 2015, as it may be amended from time to 

time (the "Stockholder's Agreement"); and (y) if the 7% Second Lien Senior Secured 

Notes issued by EXIDE as of April 30, 2015 (“2015 Second Lien Notes”)  and the 7.25% 

Second Lien Senior Secured Notes issued as of May 2017 (“2017 Second Lien Notes”) 

shall have converted in their entirety into Common Stock as of a date you continue to 

hold any Initial 2015 RSU Shares, EXIDE will deliver to you, not more than thirty (30) 

days thereafter and subject to required tax withholdings, such number of shares of 

Common Stock so that such additional shares plus 361,530 (net of the minimum amount 

required to be withheld for federal, state and local taxes) equals that proportion of three 

percent (3%) of EXIDE’s then issued and outstanding Common Stock (including any 

PIK interest applicable to the 2015 Second Lien Notes and 2017 Second Lien Notes), but 

determined without regard to any additional debt instruments convertible into Common 

Stock, or any other Common Stock issued after the Separation Date as the number of 

Initial 2015 RSU Shares that you then still hold bears to the number of Initial 2015 RSU 

Shares on the date of their delivery to you.  Any shares of Common Stock received under 

this paragraph will be subject to all rights and restrictions as provided in the 2015 RSU 

Agreement, the 2015 Plan and the Stockholder’s Agreement. 

d. As of the Separation Date, you shall be deemed vested in those 

303,294 Restricted Stock Units (the "2019 RSUs") granted to you pursuant to the 

Restricted Stock Unit Award Agreement between you and EXIDE dated September 1, 

2018 (the "2019 RSU Agreement"). As provided in the 2019 RSU Agreement, the 

303,294 shares of Common Stock, [net of applicable tax withholdings if you elect satisfy 

such withholding by having EXIDE withhold such number of shares of Common Stock 
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having a fair market value equal to the amount required to be withheld,1] will be delivered 

to you within ninety (90) days following the Separation Date. Any shares of Common 

Stock received under this paragraph will be subject to all rights and restrictions as 

provided in the 2019 RSU Agreement, the 2015 Plan and the Stockholder's Agreement. 

e. Pursuant to the Performance Restricted Stock Unit Award 

Agreement between you and EXIDE dated September 1, 2018 (the "PRSU Agreement") 

you received a grant of 606,588 performance-based Restricted Stock Units (the "PRSUs"). 

As provided in the PRSU Agreement, for purposes of the continued service requirement 

you shall be deemed to have vested pro-rata in the PRSUs as of the Separation Date, 

subject to the achievement of the performance goals as determined and certified by the 

board of directors of the Company (the "Board") in its sole discretion following the end of 

the March 31, 2021 performance period. If, for example, following the end of the 

performance period, the Board determines the performance goals have been achieved at 

target levels, you will be eligible to receive approximately 47,600 shares of Common 

Stock at such time. However, the exact amount of shares you will receive, if any, as a 

result of the pro-rata vesting will not be determined until the performance goals are 

measured following March 31, 2021. Once the amount of shares you will receive is 

determined, such shares will be delivered to you within ninety (90) days, net of applicable 

tax withholdings if you elect satisfy such withholding by having EXIDE withhold such 

number of shares of Common Stock having a fair market value equal to the amount 

required to be withheld. 

 3. Accrued Benefits. 

a. EXIDE will pay you (i) your base salary through the Separation 

Date, (ii) the value of any vacation days accrued but unused as of the Separation Date in 

the first payroll period in December 2018 and (iii) for unreimbursed business expenses (in 

accordance with usual Company policies and practices), in each case to the extent not 

heretofore paid and in any event net of applicable withholdings. 

b. Following the Separation Date, you will be entitled to receive 

vested amounts payable to you under the Company's 401(k) plan in accordance with the 

terms of such plan and applicable law. 

 4. Certain Continuing Obligations. You acknowledge and agree that the 

provisions of Sections 9(c), 9(d) and 9(e) of the Employment Agreement (which are 

hereby incorporated herein by reference) shall continue in effect in accordance with their 

terms for two (2) years following the Separation Date, provided however that the term 

“Competitive Business” as used in the Employment Agreement is hereby amended by 

deleting the definition in the Employment Agreement in its entirety and in lieu thereof 

adding: “Competitive Business” means: (a) The following manufacturers of lead-acid 

batteries for the transportation and industrial market segments where Exide currently 

competes):  Johnson Controls (including new ownership), East Penn, EnerSys, C&D, 

Crown, Banner, Yuasa, Tab, Midac, FIAMM, Hoppecke; (b) the current manufacturers 

and distributors of Motive Power LiOn (current generation chemistry utilized in current 

                                                      
1 Note to Draft: Withholding language subject to adjustment if settled in cash. 
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Sonnenschein and GNB LiftForce products) batteries for Type I, II and III lift trucks and 

AGV’s; (c) current national lead-acid battery distributors: Interstate, Battery Systems, 

Inc., Continental Battery, Energy Battery Group, and (d) current lead acid battery 

recyclers: RSR Quemetco, Ecobat, Doe Run, Gopher industries.   You also acknowledge 

and agree that, to the extent applicable, you will remain subject to the Stockholder's 

Agreement. Other than as set forth in this Separation Agreement, after the Separation 

Date, you shall not receive any base salary, annual bonus, long term incentive award, 

welfare, retirement, perquisite, fringe benefit, or other benefit plan coverage or coverage 

under any other practice, policy or program as may be in effect from time to time, 

applying to senior officers or other employees of the Company. The Company 

acknowledges and agrees that you remain covered under that certain indemnification 

agreement between you and the Company dated June 22, 2015 (the “Indemnification 

Agreement”). 

 5. No Other Payments or Benefits. You acknowledge and agree that, other 

than the payments and benefits expressly set forth in this Separation Agreement, you have 

received all compensation to which you are entitled from the Company, and you are not 

entitled to any other payments or benefits from the Company. 

 6. Nondisparagement. 

a. You agree that you will not, with intent to damage, disparage or 

encourage or induce others to disparage the Company and its current directors and 

officers and each of their successors and assigns. 

b. The Company agrees that it shall not (and similarly direct its 

executive officers), with intent to damage, disparage or encourage or induce others to 

disparage you. 

c. The Company agrees, upon inquiry, to provide a  reference for 

future employment  that confirms title and dates of employment . 

d. Nothing in this Separation Agreement is intended to limit or shall 

prevent either party from providing testimony in response to a valid subpoena, court 

order, regulatory request or other judicial, administrative or legal process or otherwise as 

required by law. Executive shall notify EXIDE in writing as promptly as practicable after 

receiving any request for testimony or information in response to a valid subpoena, court 

order, regulatory request or other judicial, administrative or legal process or otherwise as 

required by law, regarding the anticipated testimony or information to be   

provided and at least ten (10) days prior to providing such testimony or information (or, if 

such notice is not possible under the circumstances, with as much prior notice as is 

possible). 

7. Cooperation. Prior to and after the Separation Date, Executive shall 

reasonably cooperate with EXIDE and its direct or indirect subsidiaries and affiliates and 

any of their officers, directors, shareholders, or employees: (i) concerning requests for 

information about the business of EXIDE or its direct or indirect subsidiaries or affiliates 

or Executive’s involvement and participation therein, (ii) in connection 
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with any investigation or review by any federal, state or local regulatory, quasi-regulatory 

or self-governing authority to the extent any such investigation or review relates to events 

or occurrences that transpired while Executive was employed with the Company and (iii) 

with respect to transition and succession matters. Executive’s cooperation shall include, 

but not be limited to (taking into account Executive’s obligations to any new employer or 

entity to which he provides services), being available to meet and speak with officers or 

employees of the Company and/or the Company’s counsel at reasonable times and 

locations, executing accurate and truthful documents and taking such other actions as may 

reasonably be requested by the Company and/or the Company’s counsel to effectuate the 

foregoing. Executive shall be entitled to reimbursement, upon receipt by the Company of 

suitable documentation, for reasonable and necessary travel and other expenses which 

Executive may incur at the specific request of the Company and as approved by the 

Company in advance and in accordance with its policies and procedures established from 

time to time. 

8. Confidentiality; Company Property. Without limiting Sections 9(a) and 

9(b) of the Employment Agreement, you agree that you shall not, without the prior 

written consent of the Company, disclose to any entity or person any information which 

is treated as confidential by the Company or any of its direct or indirect subsidiaries or 

affiliates, and is not generally known or available to the public, provided, that you may 

make disclosures of such confidential information to the extent required by law or legal 

process. You acknowledge and agree that you have returned to the Company all 

Company property in your possession or use, including without limitation all 

automobiles, computers, laptops, fax machines, printers, cell phones, credit cards, 

building-access cards and keys, other electronic equipment, and any records, software or 

other data from your personal computers or laptops which are not themselves Company 

property, however stored, relating to confidential information, as discussed above. You 

recognize that irreparable injury would be caused to the Company, not adequately 

compensable by money damages, by your violation of the provisions of this paragraph. 

You further agree that in the event of any such violation or threatened violation of this 

confidentiality provision, in addition to such other rights and remedies as may exist in 

the Company’s favor, the Company will be entitled to recover its attorneys’ fees and 

costs in any action to enforce any provision of this paragraph, but only in the event the 

Company is the prevailing party in any such action, and if the Company is not the 

prevailing party then it shall pay or reimburse you for your attorneys' fees and costs 

incurred by you in defense of such action. 

9. Permitted Disclosures. 

a. Pursuant to 18 U.S.C. § 1833(b), Executive understands that he 

will not be held criminally or civilly liable under any Federal or State trade secret law for 

the disclosure of a trade secret of the Company that (i) is made (A) in confidence to a 

Federal, State, or local government official, either directly or indirectly, or to his attorney 

and (B) solely for the purpose of reporting or investigating a suspected violation of law; 

or (ii) is made in a complaint or other document that is filed under seal in a lawsuit or 

other proceeding. Executive understands that if he files a lawsuit for retaliation by the 

Company for reporting a suspected violation of law, he may disclose the trade secret to 

his attorney and use the trade secret information in the court proceeding if he (x) files 

any document containing the trade secret under seal, and (y) does not disclose the 
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trade secret, except pursuant to court order. Nothing in this Separation Agreement, or 

any other agreement that Executive has with the Company, is intended to conflict with 

18 U.S.C. § 1833(b) or create liability for disclosures of trade secrets that are expressly 

allowed by such section. 

b. Notwithstanding anything herein to the contrary, nothing in this 

Separation Agreement, shall: (i) prohibit Executive from making reports of possible 

violations of federal law or regulation to any governmental agency or entity in accordance 

with the provisions of and rules promulgated under Section 21F of the Securities 

Exchange Act of 1934 or Section 806 of the Sarbanes-Oxley Act of 2002, or of any other 

whistleblower protection provisions of state or federal law or regulation; (ii) require 

notification or prior approval by the Company of any reporting described in clause (i), 

(iii) prohibit Executive from receiving any monetary award from the Securities and 

Exchange Commission pursuant to Section 21F of the Securities Exchange Act of 1934, 

(iv) prevent or prohibit Executive from participating, cooperating, or testifying in any 

charge, action, investigation, or proceeding with, or providing information to, any self-

regulatory organization, governmental agency or legislative body, and/or pursuant to the 

Sarbanes-Oxley Act of 2002 or any other whistleblower protection provisions of state or 

federal law or regulation, or (v) prevent or prohibit Executive from filing, testifying, 

participating in or otherwise assisting in a proceeding relating to an alleged violation of 

any federal, state or municipal law relating to fraud, or any rule or regulation of the 

Securities and Exchange Commission or any self-regulatory organization. 

10. Section 409A. The intent of the parties is that payments and benefits 

under this Separation Agreement comply with Section 409A of the Internal Revenue 

Code of 1986, as amended, and the regulations and guidance promulgated thereunder 

(“Section 409A”), to the extent subject thereto, and accordingly, to the maximum extent 

permitted, this Separation Agreement shall be interpreted and administered to be in 

compliance therewith. Notwithstanding anything contained in this Separation Agreement 

to the contrary, Executive shall not be considered to have terminated employment with 

the Company for purposes of any payments under this Separation Agreement which are 

subject to Section 409A until Executive would be considered to have incurred a 

“separation from service” from the Company within the meaning of Section 409A. Each 

amount to be paid or benefit to be provided under this Separation Agreement shall be 

construed as a separate and distinct payment for purposes of Section 409A. Without 

limiting the foregoing and notwithstanding anything contained in this Separation 

Agreement to the contrary, to the extent required to avoid accelerated taxation and/or tax 

penalties under Section 409A, amounts that would otherwise be payable and benefits that 

would otherwise be provided pursuant to this Separation Agreement or any other 

arrangement between Executive and the Company during the six (6) month period 

immediately following Executive’s separation from service shall instead be paid on the 

first business day after the date that is six (6) months following Executive’s separation 

from service (or, if earlier, Executive’s date of death). To the extent required to avoid 

taxation and/or tax penalties under Section 409A, amounts reimbursable to Executive 

under this Separation Agreement shall be paid to Executive on or before the last day of 

the year following the year in which the expense was incurred and the amount of 

expenses eligible for reimbursement (and in kind benefits provided to Executive) during 

one year may not affect amounts reimbursable or provided in any 
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subsequent year. The Company makes no representation that any or all of the payments 

described in this Separation Agreement will be exempt from or comply with Section 

409A and makes no undertaking to preclude Section 409A from applying to any such 

payment. Executive understands and agrees that Executive shall be solely responsible for 

the payment of any taxes, penalties, interest or other expenses incurred by Executive on 

account of noncompliance with Section 409A. 

11. Release. 

a. You agree that, in consideration of the benefits to be provided to 

you under this Separation Agreement, you on behalf of your heirs, executors, 

administrators, successors and assigns, hereby irrevocably and unconditionally waive, 

release and forever discharge EXIDE and any of its direct and indirect subsidiaries or 

affiliated companies, and their respective successors and assigns, current and former 

owners, officers, agents, directors, partners, representatives, attorneys, and employees, 

various benefits committees, and their respective predecessors, successors and assigns, 

heirs, executors and personal and legal representatives (collectively, the "Company 

Releasees"), from any and all charges, complaints, claims, liabilities, obligations, 

promises, agreements, causes of action, rights, costs, losses, debts and expenses of any 

nature whatsoever ("Claims"), known or unknown, which you or your heirs, executors, 

administrators, successors or assigns ever had, now have or hereafter can, will or may 

have (either directly, indirectly, derivatively or in any other representative capacity) by 

reason of any matter, fact or cause whatsoever against EXIDE or any of the other 

Company Releasees: (i) from the beginning of time to the date upon which you sign this 

Separation Agreement, (ii) arising out of, or relating to, your employment or services with 

the Company and the termination of such employment or services, and (iii) arising out of, 

or relating to, any agreement or policy between the you and any Company Releasee or 

otherwise covering you, including without limitation the Employment Agreement. This 

waiver and release includes, but is not limited to, any Claims which could be asserted 

now or in the future, under: common law, including, but not limited to, breach of express 

or implied duties, wrongful termination, defamation, or violation of public policy; any 

policies, practices, or procedures of the Company; any federal or state statutes or 

regulations, including without limitation the Age Discrimination in Employment Act, the 

Older Workers Benefit Protection Act, Title VII of the Civil Rights Act of 1964, as 

amended, 42 U.S.C. §2000e et seq., the Civil Rights Act of 1866 and 1871, the Americans 

With Disabilities Act, 42 U.S.C. §12101 et seq., the Employee Retirement Income 

Security Act ("ERISA"), 29 U.S.C. §1001 et seq. (excluding those rights relating 

exclusively to employee pension benefits as governed by ERISA), the Family and 

Medical Leave Act, §2601 et. seq., the Georgia laws, and any comparable state laws, any 

contract of employment, express or implied; any provision of any other law, common or 

statutory, of the United States, or any applicable state or municipality. Notwithstanding 

the foregoing, nothing contained in this paragraph 11(a) shall (i) be construed to prohibit 

Executive from bringing appropriate proceedings to enforce this Separation Agreement, 

including but not limited to compelling payments required under the terms of this 

Separation Agreement or under plans, programs, agreements or arrangements in which 

the Company has acknowledged herein that you have a future right to payment, 

including without limitation the delivery of the securities issuable pursuant to the 2015 

RSU Agreement, the 2019 RSU Agreement, and the PRSU Agreement; (ii) 
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affect any rights of indemnification, or to be held harmless, or any coverage under 

directors and officers liability insurance or rights or claims of contribution that you have 

under the Indemnification Agreement or otherwise; or (iii) affect any rights as a 

stockholder of EXIDE that you have under the Stockholder's Agreement or otherwise. 

b. Subject to the limitations in such paragraph, the releases in 

paragraph 11(a) are intended to have the broadest possible application and include, 

without limitation, all Claims relating (1) to any transactions (including without limitation 

any related party transactions involving Executive) or occurrences between the Executive 

and any member of the EXIDE Group through the time you sign this Separation 

Agreement and (2) Executive’s employment with any member of the EXIDE Group and 

the termination of such employment. Executive expressly waives his right to recovery of 

any type, including damages or reinstatement, in any administrative or court action, 

whether state or federal, and whether brought by a party or on Executive's behalf, related 

in any way to the matters released or described in paragraph 11(a). 

c. By signing this Separation Agreement, Executive represents that 

he has not and will not in the future commence any action or proceeding arising out of 

the matters released hereby, and that Executive will not seek or be entitled to any award 

of legal or equitable relief in any such action or proceeding that may be commenced on 

Executive's behalf. Nothing in the prior sentence precludes you from filing an 

employment discrimination charge with a state or federal agency, provided that you 

acknowledge and agree that you will not receive any personal recovery related to such 

charge. EXIDE has advised you to consult with an attorney of your choosing prior to 

signing this Separation Agreement. You represent that you understand and agree that you 

have the right and have been given the opportunity to review this Separation Agreement 

with an attorney. You also represent that you understand and agree that the execution and 

delivery of this Separation Agreement is a condition to receiving the benefits enumerated 

in Section 8(a) of the Employment Agreement, and that you are under no obligation to 

consent to the releases set forth in paragraph 11(a) of this Separation Agreement.  You 

further represent that you have carefully read and fully understand all of the provisions 

of this Separation Agreement and you are entering into this Separation Agreement, 

including the releases set forth in paragraph 11(a), knowingly, freely and voluntarily in 

exchange for good and valuable consideration and you have the full power, capacity and 

authority to enter into this Separation Agreement. 

d. You had at least twenty-one (21) calendar days from the date that 

this Separation Agreement was first presented to you on November 13, 2018 to consider 

its terms and to execute and deliver it to EXIDE. The parties acknowledge and agree that 

any changes to this Separation Agreement since it was first presented to you on 

November 13, 2018 did not restart this twenty-one (21) day consideration period. You 

will have seven (7) calendar days from the date on which you sign this Separation 

Agreement to revoke your consent to the terms of this Separation Agreement. Such 

revocation must be in writing and must be delivered by hand or overnight courier to 

EXIDE, Attention: Wendy Henderson, Senior Vice President—Human Resources  at 
13000 Deerfield Parkway Building 200 Milton, Georgia 30004. Notice of such 

revocation must be received no later than seven (7) calendar days after you sign and 

return this Separation Agreement to EXIDE. If no such revocation occurs, this 

Separation Agreement shall become effective on the eighth (8th) calendar day 
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after the date on which you sign this Separation Agreement. In the event you revoke your 

consent to this Separation Agreement as permitted by this paragraph 11(d), this 

Separation Agreement will be null and void in its entirety, without prejudice to any rights 

of the parties. 

12. Enforcement. If any provision of this Separation Agreement is held by a 

court of competent jurisdiction to be illegal, void or unenforceable, such provision shall 

have no effect; however, the remaining provisions shall be enforced to the maximum 

extent possible. Further, if a court should determine that any portion of this Separation 

Agreement is overbroad or unreasonable, such provision shall be given effect to the 

maximum extent possible by narrowing or enforcing in part that aspect of the provision 

found overbroad or unreasonable. In addition, the Company Releasees shall be entitled, 

in addition to any other right or remedy, to injunctive relief enjoining or restraining you 

from any violation of paragraphs 4, 6 and 8 of this Separation Agreement. 

13. No Admission. This Separation Agreement is not intended, and shall not 

be construed, as an admission that the Company Releasees have violated any federal, 

state or local law (statutory or decisional) or ordinance or regulation or breached any 

contract or committed any wrong whatsoever. 

14. Successor. This Separation Agreement is binding upon, and shall inure to 

the benefit of, the parties and their respective heirs, executors, administrators, successors 

and assigns. 

15. Choice of Law. This Separation Agreement shall be construed and 

enforced in accordance with the laws of the State of Georgia without regard to the 

principles of conflicts of law. You and EXIDE consent to the exclusive jurisdiction and 

venue in the federal and state courts of the State of Georgia for the resolution of all 

disputes arising under, or relating to, this Separation Agreement. 

 

16. Entire Agreement. You acknowledge and agree that this Separation 

Agreement, the Indemnification Agreement and the Stockholder's Agreement, constitute 

the complete understanding between the Company and you and supersede any and all 

agreements, understandings, and discussions, whether written or oral, between you and 

any of the Company Releasees, including without limitation the Employment Agreement 

(except to the extent otherwise expressly incorporated herein as provided in the first 

sentence of paragraph 4) and, to the extent provided in paragraph 2(c) of this Separation 

Agreement, the 2015 RSU Agreement, and that effective as of the Separation Date, the 

Employment Agreement (except to the extent otherwise expressly incorporated herein as 

provided in the first sentence of paragraph 4) and, to the extent provided in paragraph 

2(c) of this Separation Agreement, the 2015 RSU Agreement, shall be of no further force 

or effect. No other promises or agreements shall be binding on the Company unless in 

writing and signed by both EXIDE and you after the date of this Separation Agreement. 

17. Headings. The headings used herein are for the convenience of reference 

only, do not constitute part of this Separation Agreement and shall not be deemed to limit 

or otherwise affect any of the provisions of this Separation Agreement. 
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18. Counterparts. This Separation Agreement may be executed in one or more 

counterparts, including emailed or telecopied facsimiles, each of which shall be deemed 

an original, but all of which together shall constitute one and the same instrument. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Executive and EXIDE Technologies have 

executed this Separation Agreement as of the respective dates set forth below. 

Signature:  ____________________________________  
Victor M. Koelsch 

Date:  
   

EXIDE TECHNOLOGIES 

By: Date: November 13, 2018 

Title: 

1 0  


