
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

 
Donald Carl Bankhead and Keith 
Thompson, individually, and on 
behalf of a class of similarly 
situated persons, 
 

Plaintiffs, 
 
v. 
 
Castle Parking Solutions, LLC, 
and Beacon Management Services, 
LLC, 
 

Defendants. 
 

________________________________/ 

 
 
 
 
 
Case No. 1:17-cv-04085 
 
Michael L. Brown 
United States District Judge 
 
 

 
ORDER 

 
Plaintiffs move to dismiss all claims against Defendants with 

prejudice.  (Dkt. 51.)  The Court grants Plaintiffs’ motion but writes to 

document the inane positions Plaintiffs’ counsel have taken here to avoid 

litigating in federal court.   

I. Background 

Plaintiffs Donald Bankhead and Keith Thompson bring this 

putative class action against Defendants, claiming they systematically 
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“booted” cars in the City of Atlanta in violation of city ordinance.  (See 

Dkt. 19.)  Plaintiffs also assert several common-law theories of recovery 

arising out of the booting.  (Id.)  More specifically, Plaintiffs allege that 

Defendant Beacon Management Services, LLC (a property management 

company) directed Defendant Castle Parking Solutions, LLC to boot 

vehicles on properties that Defendant Beacon managed.  (Id. ¶¶ 12–14.) 

Defendants removed this action under the Class Action Fairness 

Act (“CAFA”), showing in their notice of removal that minimal diversity 

exists and that the amount in controversy exceeds $5 million dollars.  

(Dkt. 1.)  In support of their contention that the amount in controversy 

exceeded CAFA’s jurisdictional threshold, Defendants relied, in part, on 

Plaintiffs’ allegation in the complaint that Defendants “have collected 

millions of dollars in fees” from the booting.  (Dkts. 1 ¶ 30; 1-1 at 3.)   

The day after Defendants filed the notice of removal, Plaintiffs 

moved to amend their complaint to drop this allegation, claiming they did 

not intend to include this allegation, did so “inadvertent[ly]”, and have 

“no evidence” about the total fees Defendants collected.  (Dkt. 2 ¶ 4.)  A 

heck of an allegation to make “inadvertently.”  Plaintiffs also moved for 

jurisdictional discovery, arguing “the amount in controversy may only be 
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in the hundreds of thousands.”  (Dkt. 3 ¶ 8.)  The judge assigned to the 

case at that time denied the motion for discovery.  He allowed Plaintiffs 

to amend the complaint but ruled that he had already found federal 

jurisdiction.  (Dkt. 18 at 9–10.)  

On the day they received that order, Plaintiffs moved to dismiss 

Defendant Beacon (the diverse defendant), claiming they recently 

learned that Defendant Beacon did not, in fact, direct Defendant Castle 

to boot vehicles on properties Beacon managed.1  (Dkt. 20.)  In their 

motion, Plaintiffs suggested that the homeowners’ association at the 

property where someone had booted their cars might be the correct party 

to sue along with Defendant Castle.  (Id.)  Defendant Beacon opposed 

that motion, arguing that Plaintiffs were merely forum-shopping — that 

is, trying to defeat jurisdiction so they could return to state court.  (Dkt. 

22.)  As part of this, Defendant Beacon showed that Plaintiffs were aware 

by at least October 2017 that the homeowners’ association — not 

Defendant Beacon — directed Defendant Castle’s booting activities at 

City Side Lofts.  (Id. at 7, 18–19.) 

                                      
1 The Court signed its order on Plaintiffs’ Motion to Amend on Friday, 
December 1, 2017, and entered it on the docket on Monday, December 4, 
2017.  (Dkt. 18.)  Plaintiffs moved to dismiss later that day.  (Dkt. 20.)  
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Defendant Beacon, for example, introduced email correspondence 

between their attorneys and Plaintiffs’ counsel from October 20, 2017. 

(See id. at 18–25.)  In those emails, Defendant Beacon asked Plaintiffs’ 

counsel to provide:  

Plaintiffs’ good faith basis to allege that . . . Beacon “directs 
Castle Parking, as well as other third parties, to immobilize 
vehicles,” [and] that Beacon is part of a “vehicle 
immobilization enterprise[.]”    

 
(Id. at  21.  (internal citations omitted)).  Plaintiffs’ counsel responded on 

the same day, arguing that 

[I]n response to your request for evidence of Beacon’s 
involvement in an unlawful vehicle immobilization 
enterprise, see the attached email we received directly from 
Beacon pre-suit.  Beacon openly admits that it boots vehicles 
for delinquent accounts as a regular practice.  Given this 
information, I would be surprised if Beacon has information 
to contradict this evidence.  That said, should you have 
evidence to the contrary, I would be willing to review the same 
and consider your arguments that Beacon is an improper 
party.  
 

(Id. at 20.)2  Defendant Beacon replied: 

 I reviewed the email you reference below.  The sender is 
citysideloftsatl@yourcommunitybulletins.com and the 
bottom of the email states “This is a Publication of City Side 
Lofts.”  Beacon is not City Side Lofts.  The only reference to 
Beacon is a statement that residents can contact 

                                      
2 The parties did not provide the pre-suit email that Beacon sent to 
Plaintiffs.  The parties have since provided it, as discussed infra.  
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customerservice@beaconmanagementservice.com to bring 
their account current.  The email references booting, but does 
not state who does the booting, on whose behalf it is done, or 
who, if anyone, would order any booting.  It certainly does not 
state that Beacon “boots vehicles”. [sic]  In short, any 
conclusion that Beacon “boots” vehicles based on this email 
is a non-sequitur.  I am taking your response below as 
confirmation that Plaintiffs have no other “evidence,” aside 
than [sic] the attached email, for the allegations against 
Beacon.  Should this change, please let me know as soon as 
possible.   

 
(Id. at 18–19.)  Plaintiffs responded again, insisting Defendant Beacon 

remained a viable defendant: 

During pre-suit discussions, representatives from Castle 
Parking expressly informed us that all booting activities were 
directed by Beacon and confirmed as such in their Answer.  
We explicitly asked about City Side Lofts and were informed 
by Castle that they had no interaction with anyone other 
than Beacon for both setting the policies and performing 
actual bootings. 
 
In addition, as part of our investigation into Castle, we 
reached out to Beacon — with no intention of adding them as 
a party — and were told by Beacon that Beacon’s property 
manager from City Side Lofts personally created the policy 
and they even provided us with the email I sent you. 
 
What I am understanding from your email is that the HOA 
Board for City Side Lofts may bear some culpability for the 
booting also.  I appreciate this information and we will 
promptly seek leave to add the HOA and its board members 
as party defendants.   
 

(Id. at 18.)     

Case 1:17-cv-04085-MLB   Document 74   Filed 08/15/19   Page 5 of 18



6 

In opposing Plaintiffs’ motion to dismiss, Defendant Beacon argued 

that these emails, from October 2017, undermine Plaintiffs’ suggestion 

in their motion to dismiss filed in December 2017, which claimed  

Plaintiffs had just learned that Defendant Beacon “did not direct 

Defendant Castle Parking to immobilize vehicles on its property and . . . 

the individual property owners and members of their home owner’s 

associations may be proper parties in this action.”  (Dkt. 20 at 2.)  

Defendant Beacon also argued that — if the Court were to grant 

Plaintiffs’ motion to dismiss — it should award Defendant Beacon its 

attorneys’ fees and costs in responding to Plaintiffs’ motions aimed at 

defeating jurisdiction.  (Dkt. 22 at 9–10.) 

Soon after the parties completed briefing on Plaintiffs’ motion to 

dismiss, the Court transferred this case to the undersigned.  The Court 

held a hearing on Plaintiffs’ motion and found that Plaintiffs had not 

shown their motion was based on newly discovered information but 

rather was intended to subvert the prior judge’s ruling that Defendant 

Beacon had properly removed the case.  (Dkt. 34 at 42:9–45:6.)  The Court 

agreed with Defendant Beacon’s interpretation of the emails.  They show 

that Plaintiffs knew Defendant Beacon was likely not directly responsible 
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for the booting long ago and chose to ignore that fact, continuing their 

claims against Defendant Beacon and threatening to add the 

homeowners’ association.  Plaintiffs feigned a sudden realization to avoid 

litigating in federal court.  The Court found these attempts amounted to 

forum-shopping.  (Id.)  The Court ruled that because Plaintiffs’ attempts 

to forum shop would prejudice Defendant Beacon, the Court was 

prepared to deny Plaintiffs’ motion to dismiss.  (Id. at 41:17–45:6.)  In the 

alternative, Defendant Beacon would be entitled to attorneys’ fees if the 

Court granted Plaintiffs’ motion to dismiss, under Rule 41(a)(2) of the 

Federal Rules of Civil Procedure.3  (Id.) 

The Court asked Defendant Beacon whether it would prefer to stay 

in federal court or to have the matter dismissed and obtain appropriate 

attorneys’ fees.  (Id. at 46:1–10.)  Defense counsel asked for time to 

consult with their client.  (Id. at 46:1–3.)  But, immediately after the 

                                      
3  The Court found persuasive the Eighth Circuit’s holding in Thatcher v. 
Hanover Insurance Group, Inc., 659 F.3d 1212, 1215 (8th Cir. 2011), that 
a forum-shopping plaintiff’s dismissal of a case removed under CAFA so 
that the plaintiff can refile in state court amounts to prejudice under Rule 
41, so a court may deny a plaintiff’s motion to dismiss voluntarily.  (See 
Dkt. 34 at 42:9–43:14.)  The Court also recognized that the Eleventh 
Circuit has not weighed in on the issue.  See Goodwin v. Reynolds, 757 
F.3d 1216 (11th Cir. 2014). 
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hearing, Plaintiffs withdrew their motion to avoid attorneys’ fees.  (Dkt. 

30.) 

Next, Plaintiffs moved to add party and remove Defendant Beacon, 

based largely on the same facts Plaintiffs cited in their earlier motion to 

dismiss — that is, a claim that they had recently learned that the 

homeowners’ association rather than Defendant Beacon was responsible 

for directing Defendant Castle.  (Dkt. 33.)  To distinguish the new motion 

from Plaintiffs’ prior attempts to cover the same ground, Plaintiffs 

alleged that they had — “[b]y chance” — recently spoken with an attorney 

for the homeowners’ association who had admitted that the association 

directed Defendant Castle.  (Id. ¶ 8.)  So Plaintiffs moved to dismiss 

Defendant Beacon from the case and amend their complaint to include 

claims against the association.  (Id.)   

In response, Defendant Beacon pointed out that the motion 

amounted to yet another attempt to defeat federal jurisdiction and this 

Court’s ruling on Plaintiffs’ first motion to dismiss.  And Beacon argued 

that Plaintiffs’ motion sought to avoid the Court’s earlier ruling that, 

because of Plaintiffs’ improper forum-shopping, the Court would grant 

Plaintiffs’ motion to dismiss only if Plaintiffs paid the attorneys’ fees 
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Beacon incurred responding to Plaintiffs’ jurisdictional maneuvering.  

(Dkt. 35.) 

In Plaintiffs’ reply, they included an amended complaint and an 

affidavit (from Plaintiffs’ counsel rather than the attorney for the 

homeowners’ association).  (Dkt. 36-3.)  That proposed amended 

complaint shows that Plaintiffs were looking for a wholesale redrafting 

of their complaint, changing the scope of the putative class from a 

citywide class against Defendants Beacon and Castle for booting at 

properties all over Atlanta to a class against Defendant Castle and one 

homeowners’ association for booting at only one property.  (See id.)  And, 

of course, the proposed amended complaint lacked minimal diversity.  

(Id. ¶¶ 2–5.) 

To explain why Plaintiffs first named Beacon as a defendant, 

Plaintiffs’ counsel included an image of an email Defendant Beacon 

forwarded to Plaintiffs’ counsel which announced the booting policy to 

condominium owners.  (Dkt. 36 at 3.)  Plaintiffs stated that “Beacon 

provided [the] email that expressly stated that it was ‘Booting for 

Delinquent Accounts’ at City Side Lofts.”  (Id.)  The top of the image 

shows Beacon’s logo featured prominently with contact information for 
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Defendant Beacon’s “Customer Service Team.”  (Id.)  Below that, the 

image shows three vehicles with the text “PARKING RESTRICTIONS!” 

and below that, “Booting for Delinquent Accounts.”  (Id.)  The 

presentation of the email makes it appear that the Beacon logo is a 

header to the communication.  But it was not.  It was the signature of the 

Beacon email address that forwarded the City Side email to Plaintiffs’ 

counsel.   Plaintiffs’ counsel attached the full email — which is from a 

City Side Lofts email address and stated “This is a Publication of City 

Side Lofts.”  (Dkt. 36-1 at 6–7.) 

The Court held a hearing and found that Plaintiffs’ motion to add 

party and dismiss Defendant Beacon amounted to another Rule 41 

motion.  (Dkt. 55 at 35:1–18.)  The Court further found that “there is no 

evidence here that there’s been any newly-discovered information, at 

least not any information that . . . essentially establish[es] that somehow 

City Side Lofts was involved or the one calling the shots” and that 

Plaintiffs’ motion does not change the Court’s “earlier conclusion that 

there is reason to believe that the [P]laintiffs are forum shopping.”  (Id. 

at 39:2–8.)   
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As for the image of the City Side Lofts email that Plaintiffs included 

in their reply brief, the Court found that the image was a 

“misrepresentation of how the email was actually sent.”  (Id. at 30:17.)  

The Court “suspect[ed] that [the email] was misrepresented because if 

you actually looked at the body of the email and the way it was actually 

sent at the time it would undermine [P]laintiffs’ thesis that there was 

some new information that has been discovered and that requires them 

to file this motion to dismiss Beacon.”  (Id. at 30:17–22.)  And the Court 

found that if it dismissed Defendant Beacon, Plaintiffs would likely bring 

the same claims against it in state court.  (See id. at 23:13-25:8 (“[T]he 

way I have seen the flexibility of facts alleged in this case does not make 

me believe — does not make me put much weight in the fact that you 

would not make [the allegations against Defendant Beacon] . . . in a way 

that you would try to make it that it could not be removed to federal 

court.”).   

The day after that hearing, Defendant Beacon moved for judgment 

on the pleadings.  (Dkt. 50.)  That same day, Plaintiffs filed yet another 

motion to dismiss under Rule 41(a)(2).  (Dkt. 51.)  There, Plaintiffs argued 

that they have an unconditional right to a dismissal with prejudice and 
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that an award of attorneys’ fees with the dismissal would not be 

permissible.  (Id.)   

Defendant Beacon responded to that motion and requested that if 

the Court were to grant Plaintiffs’ motions, the Court should assess 

against Plaintiffs Defendant Beacon’s fees “incurred responding to 

Plaintiffs’ questionable attempts to defeat federal jurisdiction.”  (Dkt. 62 

at 2.)  Defendant Beacon also argued that its work in responding to 

Plaintiffs’ jurisdictional maneuvering would be useless in a later lawsuit.  

(Id.)   

II. Analysis 

Rule 41(a)(2) provides that if a plaintiff attempts to dismiss an 

action after the defendant has answered or filed a motion for summary 

judgment, the “action may be dismissed at the plaintiff’s request only by 

court order, on terms that the court considers proper.”  In doing so, “the 

court must weigh the relevant equities and do justice between the parties 

in each case, imposing such costs and attaching such conditions to the 

dismissal as are deemed appropriate.”  Potenberg v. Boston Sci. Corp., 

252 F.3d 1253, 1255 (11th Cir. 2001)).   
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The Court, having weighed the relevant equities, finds that 

dismissal with prejudice is appropriate under the circumstances 

presented here.  Indeed, the dismissal with prejudice gives Defendants 

all they could hope for here, a dismissal with preclusive effect — at least 

related to the named Plaintiffs.4  And unlike Plaintiffs’ motion to dismiss 

without prejudice, a dismissal with prejudice eliminates forum-shopping 

concerns about these Plaintiffs.  They cannot refile these claims 

anywhere.5  Under these circumstances, the Court cannot force Plaintiffs 

to litigate a case in which they have asked for a dismissal with prejudice.6  

The Court grants Plaintiffs’ Rule 41(a)(2) motion to dismiss with 

prejudice.  

Defendants ask for the Court to grant them attorneys’ fees with the 

dismissal.  But “when a lawsuit is voluntarily dismissed with prejudice 

                                      
4 Defendant Castle does not oppose Plaintiffs’ motion to dismiss.  (Dkt. 
59.)   
5 The Court’s forum-shopping concerns by Plaintiffs’ counsel still stand, 
but as discussed below, the Court finds it cannot take Plaintiffs’ counsel’s 
forum-shopping behavior into account on a Rule 41 motion to dismiss 
with prejudice.  
6 As if to illustrate this point, Plaintiffs did not respond to Defendant 
Beacon’s motion for judgment on the pleadings; instead Plaintiffs again 
argued for a dismissal with prejudice.  (Dkt. 63.)  When the Court offered 
Plaintiffs a chance to file a substantive response, they again filed 
additional argument for dismissal with prejudice.  (Dkts. 67, 68.)   
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under Fed. R. Civ. P. 41(a)(2), attorney’s fees ordinarily are not 

available.”  Degussa Adimixtures, Inc. v. Burnett, 471 F. Supp. 2d 848, 

852 (W.D. Mi. 2007).  Some courts have found that attorneys’ fees may 

only accompany a dismissal with prejudice when the fees are grounded 

in independent statutory authority.  Id.  (collecting cases).  Other courts 

have determined that awarding attorneys’ fees with dismissal with 

prejudice is only appropriate under “exceptional circumstances.”  The 

Eleventh Circuit has not adopted that interpretation of Rule 41.  See 

Lemond v. Capital One Bank (USA), N.A., No. 1:09-cv-01582, 2011 WL 

13269444, at *3 (N.D. Ga. 2011) (“Although the Eleventh Circuit has not 

yet addressed the issue, some circuits have allowed attorney’s fees under 

‘exceptional circumstances’ even where a case is voluntarily dismissed 

with prejudice.”).  Nor have those courts clarified which circumstances 

might be “exceptional” under Rule 41.  See Murdock v. Prudential Ins. 

Co. of Am., 154 F.R.D. 271, 273 (M.D. Fla. 1994) (“[A]n ‘exceptional 

circumstance’ standard has not been firmly established.”).   

Defendants contend that an award of attorneys’ fees is appropriate 

here because they have spent a majority of their effort responding to 

Plaintiffs’ forum-shopping motions, which will not be of any use in the 
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later litigation they may face in state court.  (See Dkt. 62 at 2, 7.)  And, 

as a practical matter, Defendants are correct; in class-action cases such 

as this the dismissal with prejudice may not help Defendants much.  

Plaintiffs’ counsel may simply find a new named plaintiff and then bring 

the same or similar action in their preferred forum.  See, e.g., Ferrari v. 

Best Buy Co., Inc., 14-cv-02956, 2016 WL 5508818, at *5 (D. Minn. Sept. 

28, 2016) (“The Court is mindful that the voluntary dismissal is likely a 

forum shopping tactic by [plaintiff’s] counsel . . . . However any forum-

shopping is not by [plaintiff].  Dismissal with prejudice here prevents 

[plaintiff] from filing another action in another forum; thus, there is no 

risk of [plaintiff] shopping for a more favorable forum.”).  Even so, as in 

Ferrari, “[w]hile sympathetic to the practical realities of class-action 

litigation, the Court does not believe Rule 41(a)(2) permits the Court to 

look to the potential actions of litigants before this Court.”  Id.  Here, the 

dismissal with prejudice protects Defendants from the claims of these 

Plaintiffs in any forum.  The Court does not believe it can look to what 

Plaintiffs’ counsel may do with other clients in the future to award fees 

with respect to these Plaintiffs.   
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Although the Court finds that Rule 41(a)(2) does not support an 

award of attorneys’ fees here, the Court believes that Plaintiffs’ counsel’s 

conduct here may entitle Defendant Beacon to attorneys’ fees under 28 

U.S.C. § 1927.  Indeed, Plaintiffs have forced Defendants to expend 

significant time and effort responding to forum-shopping motions 

premised on misrepresentations.  Such repetitive motions no doubt 

multiplied the proceedings here.  And Plaintiffs’ counsel’s conduct during 

this litigation appears “tantamount to bad faith.”  Amlong & Amlong, 

P.A. v. Denny’s, Inc., 500 F.3d 1230, 1230 (11th Cir. 2007).  But the Court 

will reserve ruling on whether Defendants are entitled to fees under 

§ 1927 until Defendant briefs the issue and Plaintiffs respond.  The Court 

thus will allow Defendants to file a motion under § 1927, and the Court 

will retain jurisdiction to decide it.  See Macort v. Prem, Inc., No. 04-

14081, 2005 WL 8151794, at *5 (11th Cir. 2005) (finding that “even if [the 

plaintiff’s claim] had been properly dismissed under Rule 41(a)(2), the 

district court still retained jurisdiction to decide collateral issues,” which 

include motions under 42 U.S.C. § 1927).       
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III. Conclusion

The Court GRANTS Plaintiffs’ Motion to Dismiss All Claims and

All Defendants with Prejudice (Dkt. 51).  The Court DISMISSES WITH 

PREJUDICE all claims against Defendants Beacon Management 

Services, LLC and Castle Parking Solutions, LLC.  The Court DENIES 

AS MOOT Defendant Beacon’s Motion for Judgment on the Pleadings 

(Dkt. 50) and Plaintiffs’ Motion to Add Party and Remove Defendant 

Beacon (Dkt 33).  If Defendant Beacon chooses to file a motion for 

attorneys’ fees under 28 U.S.C. § 1927, Defendant Beacon is ORDERED 

to file documentation of their attorneys’ fees incurred in responding to (1) 

Plaintiffs’ Motion to Dismiss without Prejudice (Dkt 20); (2) Plaintiffs’ 

Motion to Withdraw Plaintiffs’ Motion to Dismiss (Dkt. 30); (3) Plaintiffs’ 

Motion to Add Party and Remove Defendant Beacon (Dkt. 33); and (4) 

Plaintiffs’ Motion to Dismiss All Claims Against All Defendants with 

Prejudice (Dkt. 51).  The calculation of attorneys’ fees shall include all 

time spent preparing for and attending any hearing or telephonic 

conference on the above-listed motions.  
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SO ORDERED this 15th day of August, 2019. 
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