
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ATHENS DIVISION 
 
DAVID A. WOOD, ET AL. 
 

Plaintiffs, 
 
vs. 
 
UNIFIED GOVERNMENT OF 
ATHENS-CLARKE COUNTY, 
GEORGIA, 
 

Defendant. 

 
 
 

 
 
Civil Action File No. 
3:14-CV-00043-CDL 

 
MEMORANDUM IN SUPPORT OF JOINT MOTION FOR 

CONDITIONAL CERTIFICATION OF SETTLEMENT CLASS AND 
PRELIMINARY APPROVAL OF CLASS SETTLEMENT 

 
 Plaintiffs David A. Wood, Nancy Cochran, Bobby Snipes, and Wendell 

Faulkner, on behalf of themselves and the Settlement Class identified in the 

parties’ joint motion, and Defendant Unified Government of Athens-Clarke 

County, Georgia (“ACC”), jointly move the Court for an order (i) conditionally 

certifying the Settlement Class; (ii) appointing Plaintiffs as class representatives 

and their attorneys as class counsel; (iii) preliminarily approving the proposed 

Settlement Agreement; (iv) directing that notice of the proposed Settlement 

Agreement be issued to the Settlement Class; and (v) scheduling a final fairness 

hearing. For the reasons explained below, the Court should grant this Motion. 

 As this Court is aware, “approval of any class action settlement agreement” 
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in this Circuit “is generally a two-step process . . . .” Adams v. Sentinel Offender 

Servs., LLC, No. 1:17-CV-2813-WSD, 2018 WL 2148372, at *7 (N.D. Ga. May 

10, 2018). In the first step, the Court provisionally certifies a class for purposes of 

settlement and appoints representatives and class counsel to represent that 

settlement class. E.g., Barkwell v. Sprint Commc’ns Co., L.P, No. 4:09-CV-56 

(CDL), 2013 WL 12212930, at *2 (M.D. Ga. Oct. 10, 2013). The Court also makes 

“a preliminary determination on the fairness, reasonableness, and adequacy of the 

proposed settlement terms” and that the notice process satisfies the requirements of 

Rule 23(e). Adams, 2018 WL 2148372 at *7-8 (internal quotation marks omitted); 

see also Barkwell, 2013 WL 12212930 at *2. After notice of the proposed 

settlement has been sent and members of the provisionally approved class have 

been permitted to opt-out of or object to the Settlement Agreement and any motion 

for fees has been filed, the Court then holds a final approval hearing. Id. at *3-4. At 

that time, the Court evaluates the motion for final approval of the Settlement 

Agreement and motion for fees and incentive awards, along with any objections, 

and determines whether to finally approve the settlement pursuant to Federal Rule 

of Civil Procedure 23(g) and (h). E.g., Barkwell v. Sprint Commc’ns Co., L.P., No. 

4:09-CV-56 (CDL), 2014 WL 12704984, passim (M.D. Ga. Apr. 18, 2014). 

 In this motion, the parties request that the Court undertake the first of these 

two steps to approve the Settlement Agreement. 

Case 3:14-cv-00043-CDL   Document 98-1   Filed 11/15/18   Page 2 of 22



 

 3 

BACKGROUND 

I. Plaintiffs’ Claims and Procedural History 

 Plaintiffs and the members of the proposed Settlement Class are (or were) 

employees of ACC or one of its predecessor governments (the City of Athens or 

Clarke County) who were hired before July 1, 2002, provided at least ten years of 

service, and either have since retired or will retire in the future. Dkt. 1 ¶ 50. Before 

retiring in 2009, Plaintiff Cochran served ACC and Clarke County for 27 years, 

first as a clerk of the magistrate court and later as administrative assistant to the 

fire department. See dkt. 53-1 ¶ 4. Plaintiff Snipes worked for ACC and Clarke 

County for more than 38 years, retiring in 2012 as ACC’s Deputy Manager. Id. ¶ 3. 

Plaintiff Faulkner spent 27 years with ACC, Athens, and Clarke County, ultimately 

retiring as ACC’s fire chief in 2004. Id. ¶ 2. Plaintiff Wood retired in 2011, after 

serving ACC and Athens as an electrician for 34 years. Id. ¶ 1. 

 Plaintiffs filed this action in May of 2014, alleging that ACC breached its 

promise to provide premium-free health-insurance benefits to Plaintiffs and the 

class members at the same level of benefits each retiree received on his or her last 

day of employment. See generally dkt. 1. Plaintiffs alleged that ACC’s actions 

breached its contracts with the class members and violated the contract clauses of 

the United States and Georgia constitutions. Id. ¶¶ 63-88.   

 ACC disputes Plaintiffs’ claims. For example, ACC moved for partial 

judgment on the pleadings, contending that the bulk of Plaintiffs’ and the class’s 
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claims are barred by the applicable statute of limitations. The Court’s order on that 

motion ultimately resulted in an interlocutory appeal to the United States Court of 

Appeals for the Eleventh Circuit. See generally dkts. 14 & 33. 

 This case has been aggressively litigated by both Plaintiffs and ACC. The 

parties engaged in significant discovery, including numerous depositions. In 

August 2017, the parties filed cross-motions for summary judgment on whether an 

enforceable contract exists between ACC and Plaintiffs. Dkts. 53 & 55. This Court 

denied both motions, holding that while “an enforceable deal was made” between 

the parties, “a genuine factual dispute exists as to the terms of the deal.” Dkt. 73 at 

1-2. Thereafter, the parties conducted further discovery and related motions 

practice, including participating in a lengthy in-person hearing on April 13, 2018. 

See, e.g., dkt. 75 (Third Amended Scheduling Order); dkt. 80 (Motion to Compel); 

dkt. 81 (Response to Motion to Compel); dkt. 82 (Reply).  

 In May 2018, the parties agreed to participate in a mediation. See dkt. 86 at 

1-2. From that point, and into July, August, and September of 2018, the parties 

engaged in intensive arms’-length negotiations, including a two-day mediation 

session with the Honorable Susan Forsling. See dkt. 93 at 1. On September 10, 

2018, the parties informed the court of their conditional agreement to settle this 

case. Dkt. 91 at 2. And on September 14, 2018, the parties announced that they had 

executed a settlement term sheet and requested a stay to give them time to 

formalize the settlement agreement. Dkt. 93 at 1-2.  
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II. Terms of the Proposed Settlement 

 The parties have executed a Class Action Settlement Agreement (the 

“Settlement Agreement”), a copy of which is attached hereto as Exhibit A. The 

Settlement Agreement sets forth the following terms, which the parties agree 

constitute a fair, reasonable, and adequate settlement of this dispute: 

1. The parties agreed to jointly ask the Court to certify a class of all 

persons who (i) were hired by the City of Athens, Clarke County, or ACC before 

July 1, 2002; (ii) provided at least ten years of service; and (iii) either (a) retired as 

of the date of the Court’s final order approving the settlement, or (b) will retire, or 

will start claiming retiree health benefits, after entry of that order. Ex. A at 5-6. 

The parties refer to this as the “Settlement Class.” Id. at 5.  

2. Beginning with the 2020 budget year (which starts on July 1, 2019), 

ACC will increase the health reimbursement account (“HRA”) contribution it 

makes on behalf of eligible Settlement Class members from $195.00 to $228.00 

per month. Id. at 6-7. ACC has also agreed to amend its ordinance to provide for an 

annual review of and, if required, adjustment to, the contribution amount, the 

specifics of which are discussed in the draft ordinance made Exhibit C to the 

Settlement Agreement. Id. at 7. 

3. ACC will pay $3 million into a settlement fund from which any award 

of fees and litigation costs, and any service payments to Plaintiffs, will be made. 

Id. at 6-8. The remainder will be allocated to members of the Settlement Class who 
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were enrolled in Medicare Part B between May 15, 2008, and December 31, 2018. 

Id. at 2, 5. The specific amount of each such payment will be determined by the 

number of months each eligible class member (including any covered spouse) was 

enrolled in Medicare Part B. Id. at 5.  

4. Plaintiffs’ counsel will seek reimbursement for their out-of-pocket 

expenses associated with this case, as well as for a fee equal to thirty-three and 

one-third percent of the Settlement Fund. Id. at 7-8. On or before December 14, 

2018, Plaintiffs will file a motion setting forth their fee request, and the members 

of the class will then have an opportunity to object to the request if they wish to do 

so. See Fed. R. Civ. P. 23(h).  

5. Subject to the Court’s approval, each of the four named Plaintiffs will 

receive a service award of $5,000 in recognition of his or her efforts on behalf of 

the class. Ex. A at 8. Plaintiffs will fully set forth their request for these service 

awards in their motion for fees, and the members of the class may object to the 

requests if they wish to do so. 

6. If approved, the Settlement Agreement will fully and finally dispose 

of the claims brought by Plaintiffs and the Settlement Class, which will be 

dismissed with prejudice. Id. at 2, 13, 15. The Settlement Agreement would also 

release any other claims that fall within the scope of section 12 of the Settlement 

Agreement. Id. at 15. 

7. If the Court conditionally certifies the Settlement Class and 
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preliminarily approves the Settlement Agreement, the parties will identify and 

notify the members of the Settlement Class in the following manner: 

a. Within fourteen days after preliminary approval, ACC will mail a notice 

of settlement (Exhibit A to the Settlement Agreement) to each member of 

the Settlement Class, as well as a claim form (Exhibit B to the Settlement 

Agreement) to the legal representative of each member eligible to receive 

a payment from the settlement fund but who is deceased. Id. at 9-11. 

b. The Settlement Agreement provides for a process by which returned 

notices (and, if applicable, returned claim forms) will be re-sent to the 

class member (or to a deceased class member’s legal representative). It 

also provides for an extended objection and opt-out period for class 

members (and their legal representatives) for whom a notice is re-mailed. 

Id. at 11-12.  

c. To permit the Court, in connection with final approval of the settlement, 

to evaluate the adequacy of notice provided to class members, ACC will 

give class counsel a declaration identifying the number of class members 

to whom it provided notices, the number of legal representatives for 

deceased class members to whom ACC provided claim forms, the 

number of notices and claim forms that had to be re-sent, and a 

description of ACC’s efforts to determine contact information for any 

undeliverable notices and claims forms. Id. at 12. 
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8. As more fully set out in the notice of settlement attached as Exhibit A 

to the Settlement Agreement, class members will have until the 60th day after the 

notices of settlement are mailed to either opt out of the class or to object to the 

settlement. Id. at 12-13. 

9. Living class members who do not opt out do not need to do anything 

to receive any payment from the settlement fund for which they may be eligible. A 

legal representative of a deceased class member need only complete and return the 

claim form. Id. at 13-15. 

ARGUMENT AND CITATION OF AUTHORITIES 

 The Settlement Class satisfies Rule 23’s requirements for class certification, 

and the resolution agreed to by the parties is fair, reasonable, and adequate. 

Pursuant to Federal Rule of Civil Procedure 23(e), the Court should conditionally 

certify the Settlement Class, appoint Plaintiffs’ attorneys as class counsel, 

preliminarily approve the Settlement Agreement, direct that notice be sent to class 

members, and set a final approval hearing.   
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I. The Court should conditionally certify the Settlement Class.1 
 

A. The Settlement Class satisfies the ascertainably, commonality, 
typicality, and adequacy requirements of Rule 23(a). 

 
1. The Settlement Class is ascertainable and numerous. 

 
 The Settlement Class satisfies Rule 23(a)’s numerosity and ascertainability 

requirements. First, the Settlement Class contains hundreds of members, which is 

sufficiently numerous to warrant certification. “[W]hile there is no fixed 

numerosity rule, ‘generally less than twenty-one is inadequate, more than forty 

adequate, with numbers between varying according to other factors.’” Cox v. Am. 

Cast Iron Pipe Co., 784 F.2d 1546, 1553 (11th Cir. 1986).  

 Second, “the proposed class is adequately defined and clearly 

ascertainable.” Carriuolo v. Gen. Motors Co., 823 F.3d 977, 984 (11th Cir. 2016) 

(internal quotation marks omitted). ACC’s own records identify the members of 

the Settlement Class, and ACC has contact information for each member.2  

2. Questions of law and fact are common to the Settlement 
Class. 

 
 The Settlement Class also satisfies Rule 23(a)’s commonality requirement. 

                                                
1 Defendant joins this motion for purposes of achieving the settlement 

negotiated by the parties. If the settlement does not receive final approval by the 
Court, the parties have agreed that this case will immediately proceed without 
prejudice as if the settlement had not occurred. Defendant expressly reserves the 
right to contest class certification in that event. 

2 ACC notes that the contact information for deceased class members and for 
individuals who worked the requisite years in the class period, but who no longer 
work for ACC, may be several years old at this point. 
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Rule 23(a) requires that there be at least one “common question” (either legal or 

factual) among the class members’ claims. Wal-Mart Stores, Inc. v. Dukes, 564 

U.S. 338, 359 (2011). This is a “low hurdle.” Williams v. Mohawk Indus., Inc., 568 

F.3d 1350, 1356 (11th Cir. 2009). The commonality requirement is “generally 

satisfied when a plaintiff alleges that defendants have engaged in a standardized 

course of conduct that affects all class members.” In re Checking Account 

Overdraft Litig., 307 F.R.D. 630, 640 (S.D. Fla. 2015) (internal quotation marks 

omitted).  

 Plaintiffs allege such a standardized course of conduct here. Specifically, 

Plaintiffs contend ACC diminished the health-insurance benefits of every class 

member through a series of legislative acts and other uniformly applied practices 

and that these actions caused a breach or impairment of every class member’s 

contract with ACC in the same way. “Class relief is particularly appropriate when 

the issues involved are common to the class as a whole and when they turn on 

questions of law applicable in the same manner to each member of the class.” 

Upshaw v. Georgia (GA) Catalog Sales, Inc., 206 F.R.D. 694, 699 (M.D. Ga. 

2002). That is the case here.  

3. Plaintiffs’ claims are typical of those held by the class 
members. 

 
 Plaintiffs’ claims also satisfy Rule 23(a)’s typicality requirement. Plaintiffs’ 

claims “arise from the same practice or course of conduct that gives rise to the 

claims of the other class members and . . . are based upon the same legal theory.” 
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Upshaw, 206 F.R.D. at 699. Where, as here, “[a]ll claims in [a] class action arise 

from the same policy . . . and are all based upon” the same legal theories, a court 

may hold “the claims of the class representatives and class members are typical 

and warrant class certification” for settlement purposes. Ault, 692 F.3d at 1216–17. 

4. Plaintiffs will adequately represent the class, and their 
counsel is qualified to act as counsel to the class. 

 
 Finally, Rule 23(a)’s adequacy requirement is met because “the class 

representatives have common interests with the non-representative class members 

and . . . [they have] vigorously prosecute[d] the interests of the class through 

qualified counsel.” In re Scientific-Atlanta, Inc. Sec. Litig., 571 F. Supp. 2d 1315, 

1331 (N.D. Ga. 2007). As in other cases in which this Court has found certification 

appropriate, Plaintiffs are “pursuing the same claims and seeking the same relief” 

as the absent class members, all of whom had the same contractual relationship 

with ACC. Upshaw, 206 F.R.D. at 700. Plaintiffs have prosecuted this case for 

nearly four and a half years. And there are no “substantial conflicts of interest” that 

might impair their ability to represent the Settlement Class. Busby v. JRHBW 

Realty, Inc., 513 F.3d 1314, 1323 (11th Cir. 2008). Plaintiffs should be appointed 

class representatives. 

 In addition, Plaintiffs’ counsel are well equipped to represent the Settlement 

Class. In addition to successfully pursuing this action through appeal, extensive 

discovery, and settlement negotiations, Plaintiffs’ counsel collectively have 

decades of experience representing parties in complex cases in state and federal 
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court—including both the prosecution and defense of class actions and contract 

disputes. The Settlement Class’s interests have been and will be adequately 

represented by Plaintiffs and their attorneys.  

B. The Settlement Class satisfies the requirements of Rule 23(b)(3). 
 
 Plaintiffs’ claims also satisfy Rule 23(b)(3) because the questions of law and 

fact common to the class members’ claims “‘predominate over any questions 

affecting only individual members.’” Carriuolo., 823 F.3d at 988 (quoting Fed. R. 

Civ. P. 23(b)(3)). Resolving those claims on a class-wide basis is also “‘superior to 

other available methods for fairly and efficiently adjudicating [this] controversy.’” 

Id.  

1. Common questions predominate. 
 
 In short, Rule 23’s predominance requirement looks to whether common 

issues would be the focus of the case. The requirement “is met when there exists 

generalized evidence which proves or disproves an element on a simultaneous, 

class-wide basis, since such proof obviates the need to examine each class 

members’ individual position.’” Allapattah Servs., Inc. v. Exxon Corp., 333 F.3d 

1248, 1260–61 (11th Cir. 2003), aff’d sub nom. Exxon Mobil Corp. v. Allapattah 

Servs., Inc., 545 U.S. 546 (2005) (internal quotation marks omitted). Stated 

differently, “[c]ommon issues . . . predominate . . . if they have a direct impact on 

every class member’s effort to establish liability that is more substantial than the 

impact of individualized issues in resolving the claim or claims of each class 
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member.” Carriuolo, 823 F.3d at 985. And common issues “can be said to 

predominate . . . even [if] other important matters will have to be tried separately, 

such as damages or some affirmative defenses peculiar to some individual class 

members.” Tyson Foods, Inc. v. Bouaphakeo, 136 S. Ct. 1036, 1045 (2016). 

 Common questions of law and fact predominate here. For example, ACC 

made the same promise to each class member—that is, that it would provide 

health-insurance benefits for life at no cost—and that contract can be proven for 

each class member with common evidence. Similarly, the actions taken by ACC 

affected each member of the Settlement Class in a common way¾by decreasing 

the amounts ACC paid for their health insurance coverage. And whether those 

actions in fact breached or impaired ACC’s contracts with the members of the 

Settlement Class is a question that can be answered on a class-wide basis. The 

proposed class here is “sufficiently cohesive to warrant adjudication by 

representation.” See Amchem Products, Inc. v. Windsor, 521 U.S. 591, 623 (1997). 

2. Certifying the Settlement Class is the superior way to fairly 
and efficiently adjudicate this matter. 

 
 A class action is also the superior method for adjudicating this case. To 

assess superiority, Rule 23(b)(3) contemplates consideration of the class members’ 

interests in individually controlling cases, the extent of any other litigation on the 

same issues by putative class members, the appropriateness of the forum, and any 

difficulties in managing the case as a class action. Here, each of these 

considerations favors certifying a class for settlement purposes.    
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 Class-wide adjudication is superior because it may be the only 

“‘economically feasible’” way to obtain relief for each member of the class. 

Overdraft Litig., 307 F.R.D. at 649 (quoting Deposit Guar. Nat’l Bank of Jackson, 

Miss. v. Roper, 445 U.S. 326, 339 (1980)). Indeed, a significant element of the 

relief to which ACC has agreed¾amending its ordinance to enhance health 

insurance benefits for retirees going forward¾is, realistically, only available as 

class-wide relief. Further, Plaintiffs are not aware of any other pending litigation 

on these same issues. All of the relevant facts occurred in this forum. And because 

ACC maintains records that will make contacting the class members relatively 

easy, there should be no significant difficulties in managing the Settlement Class. 

The Court should certify the Settlement Class. 

II. The Court should appoint Plaintiffs’ attorneys as class counsel. 
 
 “[A] court that certifies a class must appoint class counsel.” Fed. R. Civ. P. 

23(g). In deciding whether to do so, courts consider the work done in identifying 

and investigating the potential claims, counsel’s experience in handling complex 

cases and ones involving the types of claims asserted, counsel’s knowledge of the 

applicable law, and the resources counsel will devote to representing the class. Id.  

 Here, Plaintiffs’ counsel have devoted years, thousands of attorney hours, 

and tens of thousands of dollars to pursuing this case, through significant discovery 

issues, merits briefing, and a successful appeal. Among them, counsel have 

decades of experience litigating in federal court, including handling class actions 
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and cases involving breach-of-contract and constitutional claims. The Court should 

appoint Plaintiffs’ counsel as counsel for the class.   

III. The Court should preliminarily approve the Settlement Agreement. 
 
 Pursuant to Rule 23(e), the Court should also preliminarily approve the 

Settlement Agreement. As an initial matter, “there has been no fraud or collusion 

between the parties in reaching the settlement.” Meyer v. Citizens & S. Nat. Bank, 

677 F. Supp. 1196, 1200 (M.D. Ga. 1988). The parties negotiated at arms’ length 

for months, with the assistance of a mediator who herself has significant class-

action experience. The parties agree the settlement is fair, adequate, and 

reasonable, and they ask the Court to preliminarily approve it. Id. 

In analyzing a proposed class settlement, the Court should consider the 

following factors: “(1) the likelihood of success at trial; (2) the range of possible 

recovery; (3) the range of possible recovery at which a settlement is fair, adequate, 

and reasonable; (4) the anticipated complexity, expense, and duration of litigation; 

(5) the opposition to the settlement; and (6) the stage of proceedings at which the 

settlement was achieved.” Faught v. Am. Home Shield Corp., 668 F.3d 1233, 1240 

(11th Cir. 2011). The parties discuss each of these factors below. 

A. Uncertainty regarding how Plaintiffs’ claims would be resolved at 
trial favors settlement. 

 
 Although Plaintiffs are confident in their claims, ACC denies liability and 

asserts legal and factual defenses. That creates uncertainty surrounding how 

Plaintiffs’ claims would be resolved if this case proceeds to trial. This factor thus 
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favors approval of the Settlement Agreement.   

B. The range of possible recoveries favors settlement. 
 
 The range of potential recoveries also favors approval of the Settlement 

Agreement. With this factor, courts analyze the likelihood of a damages award and 

of success at trial, Columbus Drywall & Insulation, Inc. v. Masco Corp., 258 

F.R.D. 545, 559 (N.D. Ga. 2007), as well as “the challenge Plaintiffs would face, if 

their claims did survive on the merits, in proving damages.” Greco v. Ginn Dev. 

Co., LLC, 635 F. App’x 628, 632 (11th Cir. 2015). 

 If this case proceeds to trial, Plaintiffs would seek to recover amounts they 

paid for health-insurance coverage Plaintiffs contend ACC was obligated to 

provide. Plaintiffs would also seek benefit-of-the-bargain damages¾that is, the 

value of the health-insurance benefits Plaintiffs contend ACC promised to provide 

but did not. ACC, on the other hand, will argue the actual health outcomes of each 

individual class member should determine his or her damages. And if ACC 

prevails on that point, some class members might recover nothing, and Plaintiffs 

might have difficulty proving damages.  

 The Settlement Agreement avoids this uncertainty. ACC has agreed to create 

a settlement fund of $3 million to compensate the Settlement Class for 

retrospective damages; every class member enrolled in Medicare Part B at any 

time since May 15, 2008, will be eligible to share in that settlement fund, 

regardless of individual health circumstances. ACC has also agreed, prospectively, 
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to increase the amount it contributes to eligible class members’ HRA accounts by 

$33 a month and to adjust that amount going forward based on an objective price 

index. Given ACC’s contentions and the uncertainty those contentions create, this 

proposed settlement is fair and within the range of possible recovery at trial. Cf. 

Ault, 692 F.3d at 1218 (affirming approval of settlement agreement and observing 

in that case, as here, that, “[i]f [defendant] prevails at trial, the class will be left 

with no remedy at all”). 

C. The relief in the Settlement Agreement is within the range of 
recovery at which settlement is fair, adequate, and reasonable. 

 
 The relief to which the parties agree in the Settlement Agreement is well 

within the fair, adequate, and reasonable range of recovery. “[D]istrict courts have 

approved settlements equaling a small fraction of the potential recovery . . . .” 

Columbus Drywall, 258 F.R.D. at 559; see also, e.g., Overdraft Litig., 830 F. Supp. 

2d at 1346 (approving settlement that “represents between 45 percent and 9 percent 

of the total potential damages”). Indeed, “[a] settlement can be satisfying even if it 

amounts to a hundredth or even a thousandth of a single percent of the potential 

recovery.” Behrens v. Wometco Enters., Inc., 118 F.R.D. 534, 542 (S.D. Fla. 

1988), aff’d 899 F.2d 21 (11th Cir. 1990). The Settlement Agreement here 

represents a far greater recovery. 

 As noted above, ACC has disputed its liability altogether, so there is at least 

some risk the class would not recover any damages if this case proceeds to trial. 

And even if ACC were held liable, it would argue some class members would be 
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entitled to no damages. Especially in light of the risks a jury may agree, the relief 

Plaintiffs have secured for the class in the Settlement Agreement is fair, 

reasonable, and adequate. Not only has ACC agreed to amend its ordinances to 

provide eligible members of the Settlement Class an additional $33 per month to 

pay for health-insurance benefits and to adjust that amount annually, but based on 

the preliminary estimates from Plaintiffs’ expert, the $3 million settlement fund for 

retrospective relief is somewhere between 18% and 42% of Plaintiffs’ potential 

recovery. These numbers are well within the reasonable range.  

D. The complexity, expense, and duration of continuing this matter 
favors settlement. 

 
 Litigating this case through trial would be very expensive and time 

consuming. Expert discovery has not yet been conducted. Dkt. 75 at 5. The 

scheduling order also contemplates a second round of dispositive motions after that 

discovery is completed. Id. Up to 20 additional depositions per side might need to 

be taken. Id. at 5. And trying this case to a jury would necessarily be a complex, 

time-consuming, and expensive task. This factor weighs in favor of preliminary 

approval of the Settlement Agreement.      

E. No opposition is yet known, so that element does not disfavor 
preliminary approval. 

 
 “In determining whether to certify a settlement class, a court must also 

examine the degree of opposition to the settlement.” Columbus Drywall, 258 

F.R.D. at 560. But “[h]ere, because no notice has yet been provided to the class 
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members, the Court cannot assess whether there are any objectors.” Id. The Court 

should “address this issue in further detail once notices are received by the class, 

and if any of the class members object.” Id. At this point, this factor does not favor 

or disfavor preliminary approval of the Settlement Agreement. 

F. Plaintiffs have discovered sufficient information to permit them to 
evaluate the case and determine that settlement is advantageous. 

 
 Courts should also assess the “stage of the proceedings at which a settlement 

is achieved” in order “to ensure that Plaintiffs had access to sufficient information 

to adequately evaluate the merits of the case and weigh the benefits of settlement 

against further litigation.” Adams, 2018 WL 2148372 at *8 (preliminarily 

approving class action settlement) (quoting Lipuma v. Am. Express Co., 406 F. 

Supp. 2d 1298, 1324 (S.D. Fla. 2005). This factor favors preliminary approval of 

the Settlement Agreement. Plaintiffs’ counsel have spent years educating 

themselves about this case, including participating in numerous depositions and 

reviewing thousands of pages of documents. Plaintiffs and their counsel have more 

than sufficient information to conclude that the benefits of the Settlement 

Agreement outweigh the potential benefits of continued litigation.  

* * * 
 
 As this Court has observed, “[f]ederal courts have long recognized a strong 

policy and presumption in favor of class action settlements.” Barkwell, 2014 WL 

12704984 at *5. The Settlement Agreement was reached after years of hard-fought 

litigation, months of arms’-length negotiations, and an intensive mediation. It 
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avoids significant uncertainties and the lengthy process of litigating this complex 

case to trial. For a class comprised of retirees, the benefit of settling this matter 

now weighs heavily in favor of approving the parties’ Settlement Agreement. 

IV. The Notice of Settlement form is reasonable. 
 
 Rule 23(e) provides that a “court must direct notice in a reasonable manner 

to all class members who would be bound by a proposed settlement . . . .” Fed. R. 

Civ. P. 23(e). The parties have developed and set out in the Settlement Agreement 

a notification procedure consistent with the requirements of Rule 23(e). The Court 

should direct that the parties follow the procedure set out in the Settlement 

Agreement to provide notice to members of the Settlement Class.  

V. The Court should schedule a final approval hearing. 
 
 Finally, Plaintiffs ask the Court to set a hearing to finally approve the 

Settlement Agreement. Specifically, the parties ask that the Court enter the 

proposed Order attached as Exhibit B, thereby setting a date for a final approval 

hearing and deadlines for the tasks that must be accomplished in advance of it. 

CONCLUSION 

 For the foregoing reasons, the parties jointly request that the Court (i) 

conditionally certify a class for purposes of settling this action; (ii) appoint the 

named Plaintiffs as class representatives and their attorneys as class counsel; (iii) 

preliminarily approve the Settlement Agreement; (iv) direct that notice be issued to 

the members of the proposed class; and (v) schedule a final fairness hearing. 
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 Respectfully submitted, this 15th day of November, 2018. 

 
/s/ Dustin Marlowe 
Dustin Marlowe  
Georgia Bar No. 773538 
dustin@johnsonmarlowe.com  
Spence Johnson 
Georgia Bar No. 395469 
spence@johnsonmarlowe.com  
 
JOHNSON MARLOWE LLP 
335B Oconee Street 
Athens, Georgia 30601 
Tel: (706) 425-8740 
Fax: (706) 850-6400 
 
/s/ James W. Cobb 
James W. Cobb 
Georgia Bar No. 42013 
jcobb@caplancobb.com 
Michael A. Caplan 
Georgia Bar No. 601039 
mcaplan@caplancobb.com 
 
CAPLAN COBB LLP 
75 Fourteenth St. 
Suite 2750 
Atlanta, Georgia 30309 
Tel: (404) 596-5600 
Fax: (404) 596-5604 

/s/ Patrick L. Lail 
R. Read Gignilliat 
Georgia Bar No. 293390 
gignilliat@elarbeethompson.com 
Patrick L. Lail 
Georgia Bar No. 431101 
lail@elarbeethompson.com 
Tracy L. Glanton 
Georgia Bar No. 415008 
glanton@elarbeethompson.com 
 
ELARBEE, THOMPSON, SAPP  
& WILSON LLP 
800 International Tower 
229 Peachtree Street, NE 
Atlanta, Georgia 30303 
(404) 659-6700 
 
Gregory C. Sowell 
Georgia Bar No. 668655 
gregsowell@cooktolley.com 
 
COOK & TOLLEY, LLP 
P.O. Box 1927 
Athens, Georgia 30603-1927 
(706) 549-6111 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ATHENS DIVISION 
 
DAVID A. WOOD, ET AL. 
 

Plaintiffs, 
 
vs. 
 
UNIFIED GOVERNMENT OF 
ATHENS-CLARKE COUNTY, 
GEORGIA, 
 

Defendant. 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on November 15, 2018, I served the foregoing by filing 

the same with the Clerk of Court using the CM/ECF system, which will 

automatically send e-mail notification of such filing to all counsel of record. 

 
/s/ Michael A. Caplan   

      Michael A. Caplan 
      Georgia Bar No. 601039 
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