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Johnnie Mae Ingtam (“Ingram”) brought this legal mafpractice action in the
Superior Court of Fulton Coynty against the attorneys who had represented her ina.
‘persona] injury action and their law firms. The trial court granted the motion for
surnmary judgment filed by ane of the firms, Foy & Associates, PG, its owner, John.
conirt also granted the motion for partial summary jndgment filed by the other firm,
Atlenta Injury Group at Jaffe Law Center, LLC, d/b/a Atfasta Trial Lawyers Group,

its owner, Adam Jaffe, imd one of its lawyers, Kathetine Franke (collectively, “the.



Jafte firm”). Natasha Tngram, the adminstratrix of Ingram’s estate, appeals.” The
appellant contends, inter alia, that a question of material fact exists regarding whather
the Foy firm is liable for, failing to bring a claim within the time allowed against a
‘nursing home for injuries Ingram allegedly sustained while receiving care there. In
addition, the appellant contends that a question, of material fact exists regarding
whether the Jeffe firm is liahle under its association agreevnent with the Foy fixm for
the Foy firm’s failure to bring & timely claim against the narsing home. For the
reasons explained below, we affirm.

Sumrnary judgment is proper “if the pleadings, depvsitions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled
to a judgment as & matter of law[.]" OCGA § 9-11-58 (¢).

[A] defendant who will not bear the burden of preof at trial need not
affirnratively disprove ihe nonmoving party’s case, but may point out by
reference to the evidence in the record that there is an abssnce of
evidence to support any essential element of the nonmoving party’s
ease, . «, Summary judgments enjoy no presymption of correctness on
gppeal, and an eppeliate court must satisfy itself & novo that the

' Ingram died on February 23, 2018, =itd Natagha Ingram was substituted a8 the.
party plaintiff;



requiresnents of OCGA § 9-11-56 (c) have been met. In our de novo

review of the grant of a motion for summary judgment, we rinst view

the evidence, and all reasonable inferenees drawn therefrom, in the light

rnibst faverable to the nonmovant.
(Citations and punctustion omitted) Cowert v. Widener, 287 Ga. 622, 624 (1) (a)
(697 SE2d 779) (2010). Viewed in the Tight most favorable o the appellgnt, the
record shows the following facts, which are undisputed unless otherwise noted.

Ingram’s injuries. On Murch 24,2011, Ingram, whio was then 68 years old; was
being transported home by Grady Methorial Hospital it 4 van. As a Grady employee
was lowering Tngram, who was seated in her moterized wheelchair on the wheelchair
1ift, to the ground, Ingram and the wheelchair fell off the lift to the ground. Thgram
landed face down, hitting her head on a rock, and the wheslchair felt on top of her;
hitting her lower back and buttocks.

Ingram wes then transported baek to Grady Memorial Hospital where she
complaived of pain on the right side of her kead, right knee pain, bilateral hip pain,

ian recarded, “Work up [was] negative for

sighificant injury,” and Ingram was discharged the iextmorning. Ingram deposed that:
in the days after her fall her hip and buittocks were very sore,




Four days afier the wheelchair fell on Ingram, she retained the Foy firm to

represent her for injuries sustained in the incident. A representative fromi the Foy firm,
‘went to Ingram’s houge to have her sign an Attormey-Client Contract.

On April 1, 2011, eight days afier the fall with Grady, Ihgram went to the
emergencyroom with chest painﬁnd trouble breathing. She became unresponsive and
was intubated and admitted to the intensive care unit of Emary University Hospital
Midtown. Ingratn Tatet deposed that when she went to Emory she bmd an open-wonrnd
on her right hip. The appellarit deposed that she was present when: Ingram was
examined at Emory and thet she saw sbrasions on Ingfam’s right buttoek. Ingram’s
other daughter deposed that she vas present when Ingram wes examined &t Emory
and that she saw g large, dark bruise on Ingram’s right buttock. Approximately three
weeks later, Ingram was discharged from Emory and admitted to Kindred Aflanta
Haspital to be weaned off the ventilator and for intensive rehabilitation.

Tngran remained at Kindred from April 21, 2011, to July 29, 2011. Ingram’s
danghter deposed that she was present when Ingram was examined when she first
arrived at Kindred and again saw & dark bruise on Ingram’s right buttock, ‘She
deposed that the bfuise on Ingram’s buttock became a yetious wound while Ingram
was at Kindred, became infected; and required surgeries to drain. The appellast
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deposed that the wound on Ingram’s buttock that required surgery was it the same
location as the abrasions that appeared after the initial fall from the wheelchair lift.
Ingram deposed that one of her doctors told her that the wounds were caused by the
fall an March 24, 2011. Ingrani’s daughter algo heard the doctor give that opinion.
'Ingram also developed a pressure wound over her sacrum, near her anus, that became
badly infacted.

The appellant deposed that she and other fimily members met with 2 Foy firm,
lawyer and a paralegal, while Ingram was still at Kindréd, to find out what was going
an ‘with the case. The appellant fold them about the infectsd wounds Ingram had
developed at Kindsed and the surgeries and asked about suing Kindred for what they
did to Ingrasn. The appellant deposed that the lawyer told the family that they decided
‘to pursge Grady for all damages, including those resulting from the care at Kindred,
under the theory that but for the March 24; 2011 fall Ingram never would have
required care st Kindred, The appellant deposed thet dering a later mesting the lawyer
reiterated that they were gaing to take care of everything by going sfer Grady and
that they were not going to pursue Kimired.

'Onmy29,_m-1l,hgrmwasmsfened&omkindredbackmﬂmmywhm
she remained until September 20, 2011. With long term treatment, the wiotinds
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improved, but they never fully healed and continued to canse Ingram significant pain
-and loss of mobility until her death in 2016.

The Foy firm's pre-suit demand and filing of the complaint. On November 20,
2012, the Foy firm sent a presuit demand letter to Zurich American Insurance
Company, Grady's insurer, proposing to seitle the case for $2 million. Under the
heading “DAMAGES,” the letter listed Ingram’s medical bills, by provider, from the
initial full to the date of the demand, iticluding $716,819 from Kindred. In 2013, the.
Foy firm filed a complaint on behalf of Ingram against Grady Memorial Hospital
Corporation d/b/a Grady Health Systems and Zurich. John Foy deposed that the
decisior not to assert claims against Kindred was a matter of strategy.

‘The Foy firm later volumtarily dismissed the Erst case without prejudice and
subsequently filed a renevwal suit against Grady and Zurich on Septemtber 12, 2014.
On December 16, 2014, a Netice of Status Conference for March 3, 2015, was
entered by tie Court and sent to Yohn Foy.

Association of the Jaffe firm. On Janvary 27,2015, the Foy firm associated the
Jaffe firm to take the lead in litigating Ingram’s elaims. Ingram had expressly
consented to such an association in her contratt with the Foy firm. Pursuant to the
terms of the association agreement the Jaffe firm would “assume the role of lead
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vounsel, taking priinary responsibility for ali court dates, heatings aud trials . . . tothe
conclusion of the case.” At that time, the Foy firm sent a disk containing #s complete
fils on the Ipgram case to the Jaffe firm, including the renewal complaint against
Grady and the Notice of Status Conference. Katherine Franke recajved the fils,
executed the sssociation agreerment, and returied the agreement to the Foy firm, She
did not review the contents of the digital file received from the Foy firm but assigned:
the casa to ah assotiste. Franke deposed that the procedure was for the ssgeciats to
review the file and put any scheduled events on the firm’s calendar but thie associate
apparently overlooked the notice of the March 3, 2015 status conference.

Dismissal of Ingram’s action for want of prosecution. The Jaffe firm did not
appear on behalf of Ingram at the March 3, 2015 status conference, and the case was
immediately dismissed with prejudice for went of prosecution. Franke filed a
substitution of counsel and entry of appearance for herself, Adam Jaffe, and the Jaffe
firm on March 17, 2017.

In his deposition, Adem Jaffe conceded that the Jaffe finn began representing
Ingram when Kathesine Franke exscutsd the association agreemsnt, which was prior
to the date of the status conference, and therefore that the Jaffe firm was respensible
for appedring at the conference. Similarly, Franke deposed that she and the Jaffe firm
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formaily entéred the case when she signed the association agreemient in January 2015
and it was their duty to atiend the status conference, not the Foy firm’s duty. She
deposed that the delay in filing the substitution of counsel and entry of appearanee
was:-an administrative error and an oversight.

1. The appellant contends that there is evidense in the recard 1o support each
esséntial element of her case against the Foy firm for its failure to assert a timely
claim against Kindred for Ingram’s injuries, including the pressure wounds that
developed while she was cared for at Kindred and, therefore, that the trial ecurt erted
in granting the Foy firm’s motion for summary jndgmnnt.

In a legal malpractice acfion, the plaintiff must establish three elements:
(1) employment of the defendant attorney, (2) failure of the attorney to
éxercise ordingty care, skill and diligente, and (3) that such negligence
was the proximate cause of damags to the plaintiff. . . . [W]ith respect
10 the “ordinary care, skill and diligence” slement, the law imposes upon
persons performing professional services the duty to exercise a
teasonable degree of skill and care, as deterined by the degree of skill
and care ordinarily employed by their respective professions under
siriilar coniditions and like surrounding circumstances.

(Citations and punctustion omitted.) Leibel v. Johnsen, 291 Ga. 180, 181 (728 SE2d

554) (2012). “A client suing his/her attorney in a case not only must prove by expert



Jegal testimony thet the claim was valid and would have resulted in a judgment in the
client’s favor, but also that the judgment would have been collectible in some
gmount.” Id. at 191, n. 1 (citing suggested pattern jury instruction),

Twa witnesses provided expert legal testimony in this cese, and they disagreed
dbout whether, in deciding nat to assert a megligence cleim sgainst Kindred, the Foy
firsi failed to exertise & reasonable degres of skill and care, under the cisrumstances.®
Notwithstanding the conflicting expert opinion evidence ragarding the seconid
element of the appellant’s legal malpractice claim against the Foy firm, the firm
contends that i is entitled o judgment as a mater of law, based on judgmental
imranity, fof its decision to pursye only Grady for Ingram’s injuries, T Hudson v.
Windholz, 202 Ga. App, 882 (416 SE2d 120) (1992), this Court quoted with approval
a federal appellate decision holding:

*The Foy firm's sxpert witnass, Fank Beltran, deposed by affidavit that the:
Foy firt’s decision not to name Kirdred as a party mdm;mrsue Grady and its
ingurer for afl damages srising from thie March 24, 2011 fall, including those
allegedly subisequently related arising from care ut Kindred, “was ressonable and did

.nét constitute 2 failure to Exeércise ordinary are, skill, and diligence given the
cirqumstances and facts of Ms. Ingram’s undeértyltig action.”

The appellant’s éxpert witness, Aaron Towns, testified that a reasonsbly
prudent attorney would have asserted claims against Kindred as well ag Grady, to
avoid the “open chair” defense, where Grady would seek to blamne the ebsent Kindred
for most of Ingram’s damages.



Thete can be no liability for acts and omissions by an sttorney in the
conduct of litigation which are based on an honest exercise of
professional judgment. This i¢ a sound rule. Otherwise every losing
litigant would be able to sud his attorney if he could find another
attorney who was willing fo second guess the decisions of the first
attorney with the advantage of hindsight. If this were pemmitted, the
original trial would become a “play within a play”™ at the malpractice

trial. Georgia has adopted the doctrine of judgmental immunity, holding

the tactical decisions made during the pourse of litigation require, by

their nature, that the attorney be given & great deal of disgretion,

(Citations and punctuation omitted.) Jd. at 886 (1). The Court went on to hold that,
becanise the evidence showed that the attorney assessed the relative strengths and
weeknesses of thre plaintiffs’ claims and exercised his best, informed judgment prior
16. recommending that the plaintiffs exeente a relesse in favor of one potential
defendent, “any ervor of mistake in judgment by [the attorney] as to this
reconsmendation is protected by the doctring of judgmental itnmunity snd may aot
serve as the basis for a legal malpractice action against [the attorney).” Id. at 886-887
(3)

‘Because the undisputed evidence in this case shows that the decision 6 bring
suit only against Grady was a tactical decision made in the exercise of proféssional
judgment, the appellant’s legal malpractice action against the Foy firm is barred by
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the doctrine of judgmental immunity. Hudson v. Windholz, 202 Ga. App. at 886-887
@3)?

2. 'The appellant contends that the tral court erred in “reforming” the
‘asgociation agreement between the Foy firm and the Jaffe firm to find that the Jaffe
firm is not liable for obligations it undertook under the agreement. In the Jaffe firm’s
motion for partial summary judgmient, the firm conceded that trieble issues remain
regarding whetlter iis lawyers’ negligerice caused ot sontributed to the dismissal of
Ingram’s suit against Grady, whether Grady was negligent, and the extént of any
damages fhiat may have been recovered fromh Grady but for the dismissal of the
renewsl complaint, The firm argued that it cannot be held liable, however, for “the

S oo Engelman n Kessler, 340 Ga. App. 239, 244 (1) (797 SE2d 160) (2017}
(Where the evidence cetgblished that the defendant law firm’s attorneys analyzed the
terms of the client’s premuptial agreement and advised her as to the strengths and,

‘weaknpesses regarding the snfarcesbility of the agreament and what steps would be

entailed in contesting the agreement, the client failed to show negligence on the part
of the attorneye.); Mosera v. Davis, 306 Ga. App. 226, 232-233 (701 SE2d 864)
2010) (Where the evidence showed that the defendant law fim’s ettomeys
recommended that their client agrée 1o 4 settlement pursnant to which he received 3,
deed to secure debt but agreed not to file it untess his adversaries defaulted on their
settlement obligations and advised the client of the consequences of failing to file a
deed 1o secure debt; that the ¢lient understood the risks involved; atid that this was
the best deal they could obtsin for him; given the opposing party’s demands and the
client’s dasire to settle, the record established that the #itormeys had exercised their
best, informed judgment given the circumstances. Consequently, the doetrine of
judgmental immimity preciuded 2 finding of liability.).
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Kindred Damages,” that is Ingram’s respiratory faitute several days after the initial
fall, her admission to Emory, the later transfer to Kindred, and thé pressure wounds
that developed there. In terms of the “trial within a trial® that oocurs with claims of
legnl welpractice, the Jaffe firm argued That the appellant failed to identify any
medical evidence that Grady’s alleged nogligence was the proximate cause of the
Kindred Damages. If Ingrisn cannot prove that she would have recovered against
Grady for the Kindred Damages in the under]ying negligence action, then she caniot
revovet against the Jaffe firh for the Kindretl Damages for its alleged negligence in
failing to appearat the status conference thét resulted in the dismissal with prejudice
of Tngram’s suit against Grady. Leibel v. Johnson, 291 Ga. at 181.* In addition, the
Joffe firm argued that, because any claim against Kindred was already fime-barred by
the time it gssurasd representing her, Ingram canndt recover against the firm for her
loss of her claim against Kindred. The trial court granted the Jaffe firm's motion for
partial summiary judgment as to the Kindred Darages.

¢ In moving for partial surtibary judgment, the Jaffe firm submitted the
affidavit of Joseph Micoca, MD, an fntetnist with experietice it geriatric medicine and
wound care, who opined that the ninftiple wounds Ingrami experienced on hier gacrum,
right hip, and buttocks were not a result of the March 24, 2011 fall from the Grady
yan.
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As far as we can discern, the appellant contends that, by ruling that Ingtam
cannot recover against the firm for her loss of her claimt against Kindred, the irial
court reformed the association agreement and modified the term that the Jaffe firm:
would assume the role of lead counsel in representing Ingram for injuries and
dasnages sustained on March 24, 2011, This argument Jacks merit, The trial court's
susutiary judgment ruling on the legal malpractice elaim does net purpart to reform
the essociation agreement. Tt simply reflects the fact that under the agreerhent the
Jaffe firm assumed the -duties of counsel from the date Franke executed the
agreement. The association agreement does not contain any provision wherein the
Jaffe firm agreed to indenmify thie Foy firm or otherwise answer for any professional
negligence committed before the Jaffe firm pssumed respounsibility for proseciting
Ingram’s claims. This unsupported srgument presents no basis for reversal.

Judgment affirmed. Andrews and Rickman, JJ., concur.

13



