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«a a q Rar A,“ ;
Defendat,. )
0 5 - S

The above-referenced case was tried before the Homorable Senior Judge Wendy L.
Ehoch over a nearly two-week périvd, from Mondey, April 30, 2018 through Thursday, May 10,
2018, ‘The jory retarned a verdics of $11,250,000.00 in favar of Plaintiffs PISSARC WRIGHT,
Individually, and CHRISTINA HICKS, as. Administrator of the Estats of Carfos Hicks, Deceased
(“Plaintiffs™), ‘after reducing ‘their award by spportioning 5% fault to non-party Novarre
Contennial Park, LLC and Portal Holdings, LLC (collectively “Novarre™. and 10% fault to
Carles Hicks; Before the Court aye Defendant METROPOLITAN ATLANTA RAPITY
TRANSIT AUTHORITY, INC, a/k/s MARTA’s Mation for New Trial on Special Qrounds,
MARTA’s Motion for New Tiidl on General Grounds and MARTA’s Motion for Jodgment
Notwithstanding th= Verdict. MARTA and Plaintiffs extenisively briefed the issues raised in
MARTA’s motions, and the Court heard orel axgumenit on the motions on September 18, 2018,

For the purposes of jts ruling, the Court §s focused on the “superior knowledge” language
in the juty eharge and the manner in which that issue was addsessed by the Court in responding
to the jury’s three post-charge follow-up questidns. Int its post-itial hetions, among other



grounds, MARTA objects to the Court’s handling of the “superior knowdedge” issux. A full
recitation of the factual backdrep surrounding this question follows:

On May 8, 2018, following the closing arguments of counsal and just prior to the Court
and jury breaking for lunzh; the Court issued its gharge to the jury. Relevant to the “superior
kisowledge” question, thig Court ehavged the juxy a3 follows:

While not an insurer of the invitees' safity, the owmerfoccupier is faghired to
exerciss ordinary oare to protect thie invitee from ynreasomable; risk of harm of

which. the owner/ocoupier has superior knowledge. The ownerfoctupier owes
persanis invited to entet thie premises a duty of erdinary care to have the premises
in a reasonably safe: condition and not expose the invitees to unreasonsble risk.
Themmammwlsnﬁtmqmdmwmesaﬁtynfaﬂ porsons frons all
things, Bt to exercise the diligenee toward meking the premises safe that a good
business person is accustomed Yo uge in such matters, The true ground of lability
is the owiier/ocoupier’s supierior knowledge of the patilous: comdition and Ge

danger therefrom: to persons coming upon the property, It is ‘when the perilons-

condition is known to the pwner and not kaown tb the person injured that &

recVErY iy permittid.
(Trial Tr., Val. 8, 1879:13-25, 1880:1-10). With vree exception, thy above charge tracks the
language of the first paragraphi of the Georgia Suggested Pattern Jury Insiruotitn (hersinafer
roferred to.as “Pattemn Charge™) No. 60.52Z3 Invitces; Actual or Consiructive Knowledge.
(Georgia Suggested Pattem Jury Instructions, Volume I: Civil Cases, Counl of Superiar Caurt
Judges of Geargia 2018). The above charge does ot inchude the parenthetical, “(or lead them
into & dangerots trap),” which itantediately follows the phrase, “not expase the invitees w
unreasonable risk”™ in Pattern Charge Wo. 60.625, Additionally, Pattern Charge No. 60625
includes a second paragraph which was not giveit during the Court’s inftial eharge of the jury.

The Court’s initiel jury charge on superior knowlsdge continues as follows:
I chiarge you that if a petson hiad equal or superior kmowledge of the dangerous

hazard or would have bad equal or superior knowledge had he exercised ordinary
«care for his personal safety, he cannot recover.



(Twial Tr., Vol 8, 1883:5-10). The above charge was Deféndant’s Requést fo Charge No. 31;

Open and Obvios. It was a non-paitern charge based upon Callaway Gardens Resont. Inc
Bierman, 290 Ga. App 111 {2008) and Pislds v, T

23 (2005).

During deliberations, the jury posed a series of questions to.the Court regarding “superior

knowlsdge.”

Jury Question No. 1; *What does superior knowledgs mean?" The Court responded as

follows:

While mot an insurer of the invitee's safety, the gwnerfoccupier is required tg
exercise ‘ordinary cave to protect the invitee from unreasoriable risks of harm
which the ownerdscetipier hias soperior knowledge. The gwnet/oecupier owes
persons invited to enter the premises a duty of oxdinary care to have the premises
in 2 reasonably safe condition and not expose thé invitees to unrexsontble risk (ot
lead fhem into & dangerous trap). The owner/ocoupier is net required to warrant
the: safety of pll persons from all things, but to :exercise the diligerice toward
nsking thie petaises safe that o geod businens person is acoustomed fo use in such
matters. The true ground of liability is the owner/occupier’s superior knowledge
of the perilous condition and the daitger thevefrom to persons coming ufion the
property. It is when the periloys condition is known to the owner and not to the

person injured that a recovery is permitted.

In order to prevail, the person Injured, the plaintiff, must prove by. a
preponderence of the evidence that the vwner/oceupiér, the defendant, had actual
o construstive knowledge of the hnzard g that the plaintitf Jacked knowledge
ofthchazardo:fo:mmemn,ambmabhmthedefmdmtvmsprem&
from discoveririg it To establish constryctive kaowledge, thie plaintiff must show
that (1) the defendant or the defendant's employee was in the immediate area of
the hazard and could have sasily sean the hazard or (2) the hazerd remained long
guough that ardinary diligenies by the defendant or the defendapt’s employees
sliould have diseovered it. Constructive knowledge may be inférréd by you, the
jury, when ‘there is evidence thet the owner lacked g redgonable frypection
procedure, but if the plaintiff produces no evidence that the hazard could have
been discovered during a reasonable inspection, then no inference arises that the
defndant’s failure to discover the defect was thm result of any alleged faiture to
inspect.

{Trial Tr. Vol 8. Ex., p. 21).



The: Court's response: abave represented a re-charge of the first paragraph of Pattérm
Chargs No. 60.625, but with the inadvertent inclusion of the “dangerous trap” language which is
included in the Pattern, plus an expansion of the cherge by including the second paragraph of-
Pattern Charge No: 60.625 on constmetive knowledge, which it had initially declined to give,

Jury OQuestiont 2: The jury onee mymin returned and submitied this question w he
answéred by thé Conrt:

Is “superior knowledge" defined in the section for open and honest [sig], the satne
definition applisd to seetion 60.625 Inviteds; Actual er Constructive Knowledgs?
Can we have a concise definition to wse, meaning is the definition applied the
siithe for plaintiff and defendant? (5/9/18, 5:28 Nicole Lumpkins, Foreparson)
Ses Bxhibit “A™ to MARTA's August 30, 2018 Supplemental Brief in Support of Deféndant's
Motion for New Trial eni 8pecial Grounds.

After confersing with pounssl and seweiving overnight briefs fiom the partigs on the
Jury’s second gquestion, the Court gave the followirig aitswer:

Superfor knowledge seans that one party (Carlos Hicks or Defendant) knew or

ghould have known of the existence of the hazard and the other party (Carlog

Hicks or Defendant) did net. Either party can have superior knowledgs. If you
find from the evidente that Carlos Hicks knéw or in the exeicise of ordinary cars

should have known, of the hazazd, thege can be no recovery. If you find from the
evidence that Carlos Hicks knéw or should have known of the hagard and the

Dedendant knew ar shiquid have known of the hegard, Catlos Hicks’ knowledge is
equal to the knowledge of the Defendant, and the Plaintiff eannot recover, If both
Wlmworshouldh&whwwnufﬂmhmﬂnmmhasmpm
knowledge.

(Trial Tt Vol. 8 Ex;, p. 20).

Jury Ouestion 3: The jury then asked the following questions:
Can you plesse clarify how to decide for one party or another?

A. Plaintiff alleges two charges: Charge I. Negligence, per-se. Charge 2.
Premizes Liability.

Do each of these need to be proven according to different ariteria.



Therefore.
Cheege 1: Are there mitigating or negating ("oannot recover provisions
fo this chaige?)
Yes/No
Charge 2: What is nesded to prove this charge?

Dives sic) all of the defimitions that inglude “Plaintiff may bet merover” apply to
Charge ¥ or Charge 2 or both?

‘During closing we hemd] Plaintif*s counsel mention these two charges after they
started their closing by stating Plaintiff’s two claims:

1. The wall violsted code
2. MARTA fuiled to keep ared safé.

Ihejmymhymgto:pplyﬂwchwgeinmomhneﬁormlstwwmrm. The
misupdesstanding is that the chiibge mentions negligende psr 8e; and did not
menuonthepmnnsves (sic) of liahility nor did. it state the ¢wp -elaims of the

"We need an (sic) concise format of first how to find for either plaintiff or
defendant. Then doss thé charge help determin prttentages.

Nicole Lumpkins, foreman; 12:30 pam.
(Trial T¥. Vel. 8 Bx,, p. 17-18).
In response, the Court gave the following Charge:

If you determine that Carlos Hioks knew or should have known of the allsged
hazard, you miust evaluate whether the knowledge of Carlos Hicks of the hazard
v equiil or snperior to that of Defendant MARTA. If you déteiinine that Carles
Hicks had equal or superior knowledge of the bazavd, Plam%motrecom
If, alternatively, you determine that MARTA had superior knowledge. of the
hazard, you may find in favor of the Plaintiffs. In making sich deterreinations,
you may weigh the relative degrees of fanit of Carlos Hicks, Defendant MARTA,
m&mymwﬁmﬂwtappmbnthgvetdiﬁfm You may allocate fanlt to
any or all of those parties or non-parties ag Jong as fhe allocations add np to
100%.

Plaintiffs have enly one claim: premiges Hability through negligence {failure to
exercise. ordinary care and/or neglipenes per se). You have the law end
definitions that apply to Plaintiff’s claim.



(Trial Tr. Vol. 8 Ex., p. 19)

Laté in the afternoon of Thursday, May 10 the jury returned a verdict of $11,250,000.00
in favor of Pleintiffs, reducing the award by apportioning 5% fault to nor-party Nevarte and
10% fault: to Carlos Hicks. Following the Court's entry of judgment, MARTA filed its three

-post-trial motions which are presently before tha Conrt.

The giving of an erroneous charge by the wot, or filing to give a pertinert charge, is
grounds for a new trial wnder 0.C.G.A. § 5-5-24.. A jury charge “ ‘must not be 8o phrased so as
to have the tendency to confuse and mislead the jury or to becloud the issues in the case.™

v, MePadden, 277 Ga, 553, 655 (2004) (quoting Baxter v Wakefield, 259 Ga. App. 475,
477 (2003)) (holding rial eourt’s charge instructing the jury to consider negligoncs elements in
particular ords? bonstituted harmfut erar), - Additionally, the Supreme Cotirt in Pearsan é1 al, v,

afigg. Joc., 281 Ga. 740 (2007) held that where the triat court re-charged the jury

following 1ts question on proximate ceuse, but such recharge failed to accurately and completely
instruct the jury un the legal principles of proximate eausé [at issue therein] and begause it was
clear from the poceedings and the questions, from the jury that thess legal principles wird the
crux of appellant's cess and thus substantial and harmfil as & matter of law, reversal was
g, Corp,, 288 Ga, App. 350 {2007).
301 Ga. App 677 (20087 (holding that
trigl cowrt’s apraptarsse of jury’s first verdict where the jury’s questions and lengthy discusaion
among eotinsel and the court refiect that the charges and verdict form created substasitial
ymisertzinty about the meaning of the jury’s initial decision which was based on an-ecrensous jary
charge required that the judginent be vacated).




Among its objestions to the Court®s charge ré-charging on the supetior knowledge ssie,
MARTA argues that the fourth emd final cherge on this issue (in response to the jury’s third
question ststed above) ‘improparly instructed the jury to weigh the fault of the parties in
determining whether MARTA had superior knowledge, In response, Plaintiff augues that the
question of fult 18 inextricably intertwined with the question of contractive knowledgy, which
the jury must evaluate when considering the question of superior knowledge.

The Court hiss cerefully eonsidersd the case law and the thorough, well-reasoned
arguments of both Plaintiffy and MARTA. on this issue, and finds that there is no- basis in
Gsurgis lew supportizg the fourth and final wharge on this issye (i, the third re-charge in
meeponse 1o the jary’s thitd question) which fastructed fe jury that ta making the suparier
krmvledge determination, the jury *may weigh the relative dsgrees of Bult of Catlos Hicks,
Defendant MARTA, and any mon-parties that appear on the verdict Torm.” The Court agrees
with MARTA that an evaluation of the parties’ and non-parties’ “fault” is not a proper basis
upon which to determine superior knowledge, In its initisl charge, the Court had slresdy
correctly charged the jury on the fault analysis, separate and tpart frown the charges applicable ta
the fury's evaluatiori of whether MARTA was negligent andl whether Mir. Hicks oxercised
ordinary care. (Trial Tr. Vol. 8, 1887:5-11, 16-19). Unfortunately, this Court must find that
there was error iz the response to the jury's third question en the issue by injecting the question
of fault a8 & proper busis for the jury’s evaluation of the superior kiowledge question, While
Plaintiffs cited mumeroiss cases addressing the parties' relative kriowledge of the hazard, the
Court finds that the question of weighing of the parties’ relative knowledge of the huzard {and
whether a weighing of that knowledge is appropriate) is a different inquiry from whether the jury
should be instructed 1o consider the parties® and. non-parties’ fault s a basis for determining



superior knowledgs.

Here, es.in Pearson and Bailey; the jury asked multiple follow-upy questions on superior
lnowledge/negligence, mdenmg 4 significant confusion on this issue, Pearson, 28T Ga. 740
(2007); Baley, 301 Ga. App. 677 (2005)). The jury's vonfusion, coupled with the fact that the
Court’s; fourth ‘and fival charge om the issee represented #n Mzuncous statanent of legal
pririciples which dre mest cextainly the ¥orux” of MARTA’s case end thus substantial and
harmfl as a matter of Jaw (Pedrson, 281 Ga. 740 (2067), Lawyars Title Ins. Corp,, 288 Ga. App.
350 {2007)); requires the Court to GRANT MARTAs Motion for Wew Trial on this sole besis,

The Conrt’s ruling s based. solely en the superier knowlsdge issue addressed herein,
Therefize, the Cowrt does not reach MARTA’s other enumerations &f ertor eited in its Motion
for Nesw Trial on Special Grounds and Motion for New Trial on Geneal Grounds,

Judgments notwithstanding the vemdiét are proper only if there is no conflict in the
evidence gs to any material issue and the evidence introduced, with all reasonable deduetions

ransp, Corp, 245 Ga. App. 1,3
(2000). Cunsidering the substantial eviderics prasented at trinl by both parties and that this Court
st view the evidense in the light most favorable 1 the party seturing the jury verdict
(Ogletrve st 4), this Court cannot rule as & matter of law that the evidence demands a verdiot in
MARTA’s favor. Accordingly, the Cowt DENIES' MARTA’s Motion for Judgment
Notwithstanding the Verdict,

Thig dase will be specially sst for jury trial befire the undersigtied judge on Juwary 28,
2019. As a condition precedent to the trial going forward on said date, the parties hereby are
ardered to engage in good faith efforts to seitle this matter. The Court would like to discuss the
folllowing two ADR options with counsel by couference cell on Tassday, October 2 at 9:30 am:




(1) ptticeed with a sunmary jiry trial before this judge on November 5 and & and (2) a
mediation before Fuige Shoab or other medfator mutually agresd ppon. prior to Nevember 8,
2018. Counsel shall carefully consider this Order and the two options pressnted by the Court fir
resalving this muttey shert of o pew trial ju Jamnry, and be propased to discnss watry of & pust:
el schisdiling urder duriag the Outober 2% aoaferente oall.. Defendant MARTA shet! provide
a conflténce. bridge for this call and inform 4 parfiss end the Conrt of the details for using
same,

30 omsn,mfsmeﬂﬁ omepmber,zm g /
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