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IN THE SUPERIOR COURT OF FULTON COUNTY

STATE OF GEORGIA
REDEMPTION ALLIANCE OF ¥
GEORGIA, INC.. GAMING CENTRAL, ) 2015Cv262003
LLC and WILLIAM A. BOOTH, )
).
Plaintiffs, ) .
) CIVIL ACTION FILE NO.
v, } 2014-CV-253740
}
SAMUEL OLENS, IN HIS OFFICIAL. )
CAPACTTY AS ATTORNEY GENERAL )
OF GEORGIA. AND MICHAEL A, )
LAMBROS.IN HIS OFFICIAL )
CAPACITY AS SPECAL ASSISTANT )
DISTRICT ATTORNEY FOR CLAYTON )
COUNTY. LANIER COUNTY. )
EMANUEL COUNTY. TOOMBS )
COUNTY AND OTHER GEORGIA )
COUNTES, )
)
Defendants. )
o )
)
REDEMPTION ALLIANCE OF )
GEORGIA. INC., GAMING CENTRAL, )
LLC, and WILLIAM A. BQOTH. }
)
Plaintiffs, ) CIVIL; ACTION FILE NG.
) 2015-CV-262003
V. )
)
MICHAEL G. LAMBROS, bi
)
Defendant. )
)

Before the Couit are. (I) Diefendam Michsel' G, Lambros® ¢ Ambros™) Metion for
Attorneys’ Fees and Fxpenses in Civil Action File No. 2014-CV-253740 (the 2014 Case™ or
“Redemption I") and (2} Lambros” Motion for Attorneys’ Feos and Expenses in Civil Action File
No. 2015-CV-262003 (the “2015 Case™ ot “Redemption II"). After conducting two evidentiary



hearings and upon a full review of the file and all pleadinigs. motions and responses in this case,
the Court makss the Following findings of fact #nd cenclusions of law:

DINGS OF FACT
A. Procedural Posture — 2014 Case /| Redemption L

On November 12, 2014. Plaintitfs filed an action against Samuel Olens. in his official
capacity gs. the Attomey -General of Georgia, and. Lambros. in his official capacity as Special
Assistant District Attorney for sevéral Georgra Counties. See Eegemm'og Alliance of Georgia,

for Clgwmg County. Court of Appeals of Geurgla Cam. No. A1TA0037 (May 31, 2017).
Plaintiffs alleged that Lambros was appointed Special Assistant District Attorney for the purpose

of initiating civil RICO aitions and pursuing forfeiture proceedinys against organizations and
‘persons.. such as plaintiffs; who place and operate coin operated amusement machines in
copvenience stores and are alleged o have unlawfully paid’ out c¢ash winnings. Id. at 2.
Plaintiffs further allege that Lambros® compensation was contingent upon the success of the
forfeiture actions. which créated an impermissible conflict of interest; and that [ambros violated
their constitutional rights and the forfeiture statutes due to the manner in which he carried out his
responsibilities. Id. Plaintiffs’ complaint sought a declaratory judgment that a cenflict of
interest was created by the contracts between Lambros and variots eounties. that the excessive
seizures violated due process, and that 0.C.G.A. § 16-4-1, et seq. was ungonstitutional. i
Piaintiffs also sought a writ of mandamug t compel Lambros to afford due process rights to in
personam defendants and a permanent injunction of Lambros” actions. 1d.

Lammbros answered the complaint int his official eapacity and filed & motion to Jismiss on
several grounds, including that the’ complaint fuiled to present 2 justiciable controversy arid is
barred by sovereign immunity. 1d. Plaintiffs subsequently filed a second amended complaint!,
naming Lambgos in his individual capacity and limiting their claims to declaratory and injunictive
relief. 1d. at 3. In it opinion, the Court of Appeals agknowledged that Plaintitfs’ attempt 1o
amend their complaint fo add Lambros as a party in his ifidividual capacily was inefféctive as
Plaintiffs never sought leave of the trial court to-do so, 1d, ot 3.

! Plaintiff"s first amended complaint corrected Lambros’ name. 8.



Plaintiffs respended to Lambros” motion to dismiss, arguing that he was not protected by
soversign immunity because he had been sued in his individual capacity. id. Lambros appears
to have anywered the second amended complaint in his official capacity’ and filed a reply brief in
suppot of his motion w dismiss. [d. Plaintiffs filed a volumary dismissal without prejudice as
to all defundunts on March 20, 2015. four days before 4 scheduled hearing on the motiais. 14,

After Plainitiffs dismissed Redemption [, Lambros moved for attorneys” foes pursuant to
0.CGA. § 9-15-14, arguing that Plaimiiffs’ claims for mandamus. injunctive relief and
declaratory judgement were barted by sovereign immunity at all times and that he was neveér
sued or brought into court in his individual capacity in spite of the Plainiiffs’ attempts to add him
83 e party in that capacity simply by changing the caption of thie case. Id. at 4.

After hoiding a hearing on Lambros™ motion for attomeys® fees, the Court entered an
order on December 10. 2015 awarding $48,690 in foes and $370.97 in expenses to Lambios,
purseant to 0.C.G.A. § 9-15-14(a) and (b). based on the finding that. Plaintiffs' claims for
declaratory judgment. a permanent injunction and mandamus were barred by the: doctrine ‘of

sovereign immunity. Id. (See
\ftorieys’ Fees and Expens
Januery 8. 2016 (“Regdemplia rder on Attorneys Fees™).

Plaimiffs filed a discrotionary appeut of the Court's Order, which the Court of Appeals
granted. Id. at 1. On May 31, 2017. the Court of Appeals issucd its opinion vacating this
Court’s order and remanding the case withi direction. See Redempiion. Court of Appeals Case
No. A1740037. The Court of Appeals held that “it contimies to ‘be unclear whether sovereign
immunity bars claims for injunctive or declarative relief relating to: legislation that is alleged to:
be unconstitutional.” Id. at 9-10. In accordance with its holding, the Court pf Appeals held that

the trial court erred in awarding attorney fees on the single ground that sovereign
imisunity baired all of the [Plaintiffs’] claims against Lambros. Since the trial
court based the award on an intorrest conclusion that -alf of [Planitiffs”] claims
were devoid of any justiciable issue of law and lacksd substantial Justificarion, the
award must be vacated. Therefore. we cannot tell from the order what partion of
the trial court’s award of feés and axpensés is attributable to [Plaintiffx"] claim for
decldratory judgment. “As we have held in cases involving 0.C.G.A. § 9-15-

'_" The Court of Appeals noted thas Lambras spparently trislabeled the answer. as it sas styled as a response to the
first amended complaint, but was aetually filed in responise to Plainifs’ sedond amended complaint, Id.



14(a) or (b), the trial coirt must limit the feet awird to those fees incurred
because of the sanctionable conduet,” [internal citations omitted]
Ig. at 10 {emphasis in original).

Following the ‘Court of Appesls holding. that “it continues 10 be unclear ‘whether
soviereign immunity bars claims for injunctive or declarative rolief relating to legislation that iy
alleged to be unconstitutional,” the Court directed Lambros to provide a revised affidavit and
supporting invoice dealing only with that attorney time expended by Lambros to defend against
the Plaintiffs’ mandamus claim. See Order on Remanded Jssue of Atiatneys” Fees, July 6,.2017
(“Order on Remand™)). The Order on Remand was consistent with the Court’s ruling in the
Redemption I Order on Attomey Fees that Plaintifls” mandamus claim was barred by sovereign
imnurity.

On August 21. 2017, Lambros filed a Revised Afllidavit of Fees Incurred. which
pertained to the fees dealing with Plaintiffs’ mandamus claim only. On August 28, 2017, the
Coutt held a hearing on both the attorneys™ fec motions in Redemption [ and Redemption If
(disoussed below),

On June 12. 2015, following Plaintiffs’ dismissal of Redemption 1. Plaintiffs filed
Redemption Il against Lambros individually, seeking 4 declaratory judgment. a permangnt
injunction and mandainus relief. On July 31, 2015, Lambros filed his Motion to Dismiss
Redemption II. Plaintiffs filed their response on August 27, 2015. The Court heid a hearing on
December 4, 2015 on Lambros™ Metion to Dismiss, Or December 8. 2015, the Court issued an
order granting Lambros® Motion to Dismiss. d1smlssmg the ComPlamt with prqudme and
withoiut costs to either party. See Order on Defer 5 M ism
intiffs" ¢ fiit, December; 8. 2015 (“Redemption II |

On January 7, 2016, Lambros filed a Motion for Attorneys” Fees, On Januaty 26, 2016
Lambros filed the Affidavit of Andiew J. Ekonomo@ in support of the fees and expense incurred
in his defense of the Redemption IL, in support of his Motion for Attorneys’ Fees. On August 28,
2017, the Court heard testimony and arguments of counsel at a hearing on bpth Lambros’
remanded Motion for Attormeys’ Fees in Redernption I and the Lambros' pending Motion for
Attorrieys* Fees in Redemption 11.




A. 2014 Case/Redemption L.

Redemption I contained' three claims for relief: injunciive relief. declaratory judgment
and mandamus. As stated above, in its Redemption | Order on Altorney Fees. shie Court awarded
Lambtos attornevs® fees on all three claims on the basis they were barred by sovereign immunity.
In vacating ‘the Redemption I Order on Attomey Fees, the Court of Appeals. held that- “it
gontimies t6. be uncleur whether sovereign immunity bars claims for injunctive or declarative
relief relating to legislation that 'is alleged to be unconstinmional.” Seg Bedemption, Couwt of
Appeals Case No. A17A0037 at'9-10. Based ori the Court of Appeuls* holding. the Court hereby
declines to award any atiorneys’ fecs incurred by Lambros defending Plaintiffs’ claims for
injunetive or declarative relief in Redemption 1.

‘Upon remand. this Ceuirt insrructed Lambros to provide a revised affidavit regarding the
attorneys’ fees incurred in defénding the mandamus claim only. as the Court of Appeals did not
specifically rule-on the mandarmis issus. Thereafter, in advanee of the scheduled August 28.
2017 hearing, the. paties engaged in additional briefing on the propriety of an award of
attorneys’ fees based on the mandanius claim, During the hearing, the Court heard Jengthy
testimony and arguments of counsel on the issye.

O.C.G.A. § 9-15-14(a) provides thiet un.award of aitormevs” fees shdll be awarded against
any party who has assertod a claim “to which there existed a completc absence of any justiciable
issue of law or fact that it could not be reasonably believed that a court would actept the asserted
claim.” (emphesis added). O.C.G.A. § 9-15-14(b) provides. that the court ray award gttorneys®
fees ugainst a party if it finds that any pert of the party’s action “lacked substantial justitication,”
was interposed for delay of harassment,” or if the procesding was unnecessarily expanded by
other improper conduct. (emphasis added).  Under O.C.G.A. § 9-15-14(b). the term “lacked
substantial justification” means “substantiaily frivolous, substantially groundless, or substantially
‘vexatious.™

After careful consideration of the relevant law, pleadmgs of record and atguments of
counsel, the Court notes that SIN Pt : SOTS [
793, 799. (20153) bolds that sovereign immunity dess not prec.lude claims tor mandatnus relief:
SIN Propertiés is contsary to the Court’s ruling in'its Redemption I Order on Attorney Fees. As
the Court’s Redemplion I Order on Afigrey Fees has been vacated by the Court of Appeals. uad
after reconsideration of the mendamus question, the Court finds that attorneys™ fees are not




warrented or justified under O.C.G.A. §§ 9-15-14(2) or (b) in light of SIN Properties. The
holding in 8IN Pronerties clarilies thuat a justiciable issue of law exists. i.e.. that mandamus is rot
‘per s¢ barred by sévereipn immiunity, “Thus. attornoys® foes are not warrarited under 0.C.G.A. §
9-15-14(a). Likewise, the Court does not find any of the bases for awarding foes under the
‘prrntigsive prong of the statute to be present either, 0.C.G.A. § 9-15-14(b). Accordingly, the
Court denies Lambros’ Redemption I Motion for Attorneys’ Fees, See also Gripgs v. Columbus
Bank and Trust Co.. 188 Ga. App. 741, 743 (1988) (where none of the grounds for fmposing
0.C.G.A. § 9-15-14 penalties were present, trial court emed in awarding O.C.G.A. § 9-15-14
atterney fees 1o defendant based only on plaimtiff's exercise of hiy statutory right to vohmiary
dismiss hi$ suit pursuant t6 0.C.G.A. § 9-11-41(a)y.

B. 2015 Case/ Redemption JT

On'Decemnber 8, 2015. the Court issued an trder granting Lambros® Motion to Dismiss,
dismissing the Complaint with prejudice and without costs to either party. Sge Redemption 11
Order on Motipn to Dismiss.

However, the mere fact that & [party prevails] on its motion for judgment on the
plcedings, does not mardate an award of attmrney fees. See Shoenthal v, DeKalb Coniiaty
Einployee Retirement Svstem, 343 Ga. App. 27, 30 (2017) (citing Brown v. Kinger. 218 Ga,
App. 383, 387 (1995)), “[Flor purposes of O.C.G.A. § 9-15-14. the relevant question is whether
some authority arguably supported [Plaintiffs’| position.” Id. (citing Russell v. Sparmer, 339 Ga.
App. 207, 210 (2016) (physical précedent only). citing Hall v. Hall, 241 Ga. App. 690, 692
(1999) (*where a party asserfs an arguably meritorious position. there was. not a complete
absence of awny justiciable issue of law or fact that such an award of attornéy fees is
Appropriate™).

Here, the Court’s granted Lambros™ Motion to Dismiss, which resulted in the dismissal of
the Redemption Il Complaint with prejudice and without costs tp either party. Despite it yuling,
the Court does.not agree with Lambros that Plaintiffs’ claims Justify an award of attorneys® fees
under either. O.C.G.A. § 9-15-14(a) or 0.C.GA, § 915-14(b). “O.C.GA. § 9-11-14(a). is
intended to discourage the bringing of frivolous claims, ot the presentation of questions of first
inpression abciut which ressonable minds might disagree or the assertipn of novel legal thearies
that find arguable. albeit limited. support in the existing tase law and statutes.” Shoenthal &t 32
(queting Renton v; Watson. 319 Ga. App. 896 (2013)), The Court finds the factual backdrop of







