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JURISDICTIONAL STATEMENT 

The district court had jurisdiction pursuant to the Class Action Fairness Act 

of 2005 (“CAFA”), codified in part at 28 U.S.C. § 1332, because: (1) the amount in 

controversy in this class action exceeds five million dollars, exclusive of interest and 

costs and (2) a substantial number of the members of the class are citizens of a state 

different that than that of the Defendant WELLS FARGO & COMPANY and 

WELLS FARGO BANK, N.A. (“Wells Fargo or WF”).  

Defendant Wells Fargo Bank, N.A. is a national banking association chartered 

under the laws of the United States with its primary place of business in Sioux Falls, 

South Dakota. ER 303.  Wells Fargo Bank, N.A. provides Wells Fargo & Company 

personal and commercial banking services, and is Wells Fargo & Company’s 

principal subsidiary. ER 303.  Wells Fargo & Company is the largest bank 

headquartered in California. ER 303.  Wells Fargo Bank, N.A. a subsidiary of Wells 

Fargo & Company, provides most of the banking products and services that are the 

subject of this action. ER 303. 

The district court issued its Final Judgment on July 24, 2018 and its Revised 

Order Granting Final Approval of Class Action Settlement, Approving Service 

Awards, and Awarding Attorneys’ Fees and Expenses on June 14, 2018.  ER 1, 3.   
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Objector-Appellant, Mike Murphy, is a class member who objected to the settlement 

on May 10, 2018.  ER 86. He filed a notice of appeal on July 8, 2018.  ER 83. The 

notice was timely under Fed. R. App. P. 4(a)(2).   

Objector Appellant, Lydia LaBelle de Rios, is a class member who objected 

to the settlement on February 19, 2018.  ER 94. She filed a notice of appeal on July 

3, 2018.  ER 85. The notice was timely under Fed. R. App. P. 4(a)(2).  

This Court has appellate jurisdiction because this is a timely filed appeal from 

final decisions of the district court, under 28 U.S.C. §1291.  

Murphy and Rios are class members and objectors to the settlement.  They 

have standing to appeal a final approval of the class action settlement. See Devlin v. 

Scardeletti, 536 U.S. 1, 14 (2002) (holding that unnamed class member who objects 

to settlement approval at the fairness hearing has “the power to bring an appeal 

without first intervening.”) 

STATEMENT OF ISSUES ON APPEAL 

1.  Whether the district court abused its discretion when it entered an order 

without any analysis as to whether the class certification criteria were met. 

2. Whether the district court erred when it awarded an excessive amount 

of attorney fees. 
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STANDARD OF REVIEW 

A district court’s decision to approve a class action settlement is reviewed for 

abuse of discretion. In re Bluetooth Headset Prod. Liab. Litig., 654 F.3d 935, 940 

(9th Cir. 2011). On class certification issues, such discretion, however, "is 

bounded by the relevant provisions of the Federal Rules." Gulf Oil Co. v. 

Bernard, 452 U.S. 89, 100 (1981). It is unquestionably the role of an appellate 

court to ensure that class certification determinations are made pursuant to 

appropriate legal standards. Walsh v. Ford Motor Co., 807 F.2d 1000, 1006 (D.C. 

Cir. 1986).  A failure to apply the correct standard of law is an abuse of discretion. 

Casey v. Albertson’s Inc., 362 F.3d 1254, 1257 (9th Cir. 2004). Questions of law are 

reviewed de novo. Harman v. Apfel, 211 F.3d 1172, 1174 (9th Cir. 2000). 

STATEMENT OF THE CASE 

In May 2015, Plaintiff Shahriar Jabbari filed a putative class action against 

Defendants Wells Fargo & Co. and Wells Fargo, N.A. (collectively, “Wells” or 

“Wells Fargo”). ER 165.  In July 2015, Jabbari filed a Consolidated Amended 

Complaint (“Complaint”) in which an additional Plaintiff, Kaylee Heffelfinger, 

joined. ER 165. 

In the Complaint, Plaintiffs alleged that, as part of a years-long, nationwide 

push to maximize the number of accounts per customer, Wells Fargo opened 

accounts in Plaintiffs’ names without their knowledge. ER 298-299. In their class 
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allegations, Plaintiffs alleged that Wells Fargo had done the same to many other 

customers as well. See ER 298-299. Based on these allegations, Plaintiffs asserted 

claims under California and Arizona consumer-protection statutes, under the Fair 

Credit Reporting Act, the Electronic Funds Transfer Act, and under the common law. 

ER 320-327. 

On September 8, 2016, Wells Fargo announced that it had reached settlements 

with the Consumer Financial Protection Bureau (“CFPB”), the Office of the 

Comptroller of the Currency (“OCC”), and the Los Angeles City Attorney.  ER 167. 

Pursuant to the September 8, 2016 Consent Order issued by the CFPB (“CFPB 

Consent Order”), Wells Fargo was required to set aside $5 million for refunding fees 

paid by customers who had accounts opened or were enrolled in services without 

authorization. ER 167. Pursuant to the September 13, 2016 Stipulated Judgment in 

People of the State of California v. Wells Fargo & Co., Case No. BC580778 (Los 

Angeles County Superior Court) (“Stipulated Judgment”), Wells Fargo was required 

to reimburse certain fees to customers identified by a third-party consultant 

(“Consultant”) retained by Wells Fargo as having potentially unauthorized accounts 

opened between May 2011 and July 2015 (or September 2015, in the case of credit 

cards).  ER 167.  The September 6, 2016 Consent Order issued by the OCC (“OCC 

Consent Order”), also required Wells Fargo to create a plan for submission to the 

OCC to identify potentially harmed customers and calculate an amount of 
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reimbursement to be paid to each customer. Under the terms of the CFPB Consent 

Order, the OCC Consent Order, and the Stipulated Judgment, Wells Fargo was 

required to pay $100 million to the CFPB’s Civil Penalty Fund, pay a $35 million 

civil penalty to the OCC, and a $50 million civil penalty to the City and County of 

Los Angeles. ER 167.  Pursuant to the CFPB Consent order, the scope of the analysis 

conducted by the Consultant to identify customers having potentially unauthorized 

accounts was expanded to cover accounts opened between January 1, 2011 and 

September 8, 2016. ER 167.   

Wells Fargo committed to expand the scope of the Consultant’s analysis 

further, to cover accounts opened between January 1, 2009 and September 30, 2016 

(“Consultant Analysis”). ER 167-168.  Persons who were or will be identified 

through the Consultant Analysis are referred to herein as “Consultant-Identified 

Persons.”  ER 168.  Wells Fargo issued payments to reimburse Consultant-Identified 

Persons for certain fees associated with the potentially unauthorized accounts, 

including payment of monthly or annual fees, payment of overdraft fees due to the 

potentially unauthorized movement of funds, foregone interest payments on 

checking and savings accounts, and interest charges on credit card accounts.  ER 

168.  As of April 14, 2017, Wells Fargo had issued $3.26 million in remediation 

payments to Consultant-Identified Persons with potentially unauthorized checking 

or savings accounts, unsecured credit cards, or unsecured lines of credit. ER 168.   

  Case: 18-16317, 11/05/2018, ID: 11072233, DktEntry: 33, Page 9 of 25



Page 6 

The Settlement provides for a non-reversionary Settlement Fund of $142 

million.  ER 6. In addition to the $142 Settlement Fund, Wells Fargo has agreed to 

pay the cost of engaging the Consumer Reporting Agencies to conduct their 

respective tasks in connection with the analysis of Credit Impact Damages; up to $1 

million of the cost of conducting the expert analysis necessary to calculate Credit 

Impact Damages; $1 million toward the increased cost of mailing notice by envelope 

to Consultant-Identified Persons; certain call center costs related to management, 

training, and live support; and certain additional settlement administration costs 

necessitated by the supplemental notices issued by Wells Fargo at the direction of 

the court.  ER 6. 

The Settlement provides for three types of payment: (1) Fee Damages and (2) 

Credit Impact Damages, both of which together compose “Compensatory 

Damages”; and (3) and a “residual” payment, which is termed “Non-Compensatory 

Damages” under the Settlement. The Plan of Allocation provides that Authorized 

Claimants will be reimbursed from the Net Settlement Amount for Compensatory 

Damages, and will also be allocated Non-Compensatory Damages.  ER 8. 

The Settlement provides for a reserve totaling $25 million for residual 

payments to Settlement Class members based on the number of Unauthorized 

Accounts, Unauthorized Applications, and instances of authorized enrollment in 

Identity Theft Protection Services for each Class member.  ER 8. 
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Class Certification 

In her objection, Objector Rios requested that the court must ensure that the 

class certification criteria have been met.  ER 95. 

The district court apparently ignored Rios’s objection and certified the class 

without engaging in the analysis required by this Court.  The district court certified 

the class as follows: 

The Court confirms its previous certification of the Settlement Class, 
for settlement purposes only, pursuant to Federal Rule of Civil 
Procedure 23(b)(3). … The Court confirms its previous determination 
in the Preliminary Approval Order that, for settlement purposes only, 
the Action meets all the prerequisites of Rule 23(a) and the 
requirements of Rule 23(b)(3). 

ER 5. 

Attorney Fees 

Both Objectors Murphy and Rios complained of the exorbitant attorney fees.  

ER 83; 94. In Rios’ objection, she explained to the court that awarding the Plaintiff’s 

attorneys their lodestar was sufficient and that a multiplier was not warranted: 

The Court should not award the requested amount of attorney’s fees of 
$21,300,000 and instead only award class counsel its lodestar amount 
of $5,945,094.50.  Though this circuit has established 25% of the 
common fund as a benchmark award for attorney fees, this amount is 
excessive when compared to its lodestar of 3.62 multiplier.  A district 
court must also provide adequate justification for the use of a multiplier, 
which is appropriate in only “rare” or “exceptional” cases. See Perdue 
v. Kenny A. ex rel. Winn, 559 U.S. 542, 554, 130 S.Ct. 1662, 176 
L.Ed.2d 494 (2010).   
Here, there is very little risk and there has been no rare and exceptional 
circumstances that would award an enhancement as Wells Fargo has 
already entered into settlements with three government agencies: the 
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Office of the Comptroller of the Currency, the Consumer Financial 
Protection Bureau, and the Los Angeles City Attorney. Under the 
Consumer Financial Protection Bureau settlement, Wells Fargo was 
required to set aside $5 million for refunding fees paid by customers in 
connection with Unauthorized Accounts. Under the Los Angeles City 
Attorney settlement, Wells Fargo was required to refund certain fees to 
customers identified by a third-party consultant as potentially having 
had Unauthorized Accounts.  These prior settlements have already 
established Wells Fargo’s liability in these matters.  As such, a 
multiplier is not warranted in this situation.  

ER 95. 
 

In Murphy’s objection, he also informed the court that a high award of 

attorney fees was not warranted due to the government’s involvement: 

This was not an ordinary case in that Wells Fargo reached a settlement 
with the CFPB, OCC and LACA on September 6, 2016.  Class counsel 
had limited motion practice up until the point of filing a notice of appeal 
October 2015 and any heavy lifting was mitigated as settlement 
negotiations began shortly thereafter.  This case has been a publicity 
challenge for Wells Fargo and any reasonable class action lawyer knew 
they would ultimately settle as indicated by the willingness to negotiate 
a mere 6 months after the complaint was filed and this is almost unheard 
of in major litigation.  Class counsel in this case assumed only the most 
modest risk.  As a result of the government’s doing the heavy lifting, 
and Wells Fargo’s own motivations to settle, the degree of risk assumed 
by class counsel can only reasonably be considered modest. 
… 
 
Although the benchmark for reasonableness may be between 20 and 
30% in common fund cases, this does not apply to “extraordinarily 
large class recoveries.”  In re Domestic Air Transp. Antitrust Litigation 
148 F.R.D 297, 350-351 (N.D. Ga. March 22, 1993).  Class action 
settlement funds over $100,000,000 are considered mega-funds; those 
over $1 billion are considered super mega-funds. See Carlson v. Zerox 
Corp., 596 F.Supp.2d 400, 406 (D. Conn. January 14, 2009); Wal-Mart, 
396 F.3d at 122.  The essence of the mega-fund rule is the very 
justification for class action law – the costs of litigation, most of which 
is lawyer fees, are reduced and, thus, an overall benefit for the class 
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members.  “The percentage used in calculating any given fee award 
must follow a sliding-scale and must bear an inverse relationship to the 
amount of the settlement. Otherwise, those law firms who obtain huge 
settlements, whether by happenstance or skill, will be over-
compensated to the detriment of the class members they represent.” 
Energy Holdings PLC, 2003 WL 22244676, at *6 (S.D.N.Y. Sept. 29, 
2003). 

ER 88-89. 
 

The district court was not persuaded by these arguments and in its order the 

district court stated as follows:  

The Court awards to Class Counsel attorneys’ fees in the amount of 
$21,300,000, to be paid out of the Settlement Fund pursuant to the 
parties’ agreement, and the terms set forth in this Order.  Noting that 
the Ninth Circuit’s “benchmark” for percentage-of-the-recovery 
awards is 25%, the Court finds that the attorneys’ fee award, which is 
15% of the Settlement Fund is fair and reasonable under the percentage-
of-the-recovery method based upon the following factors: (1) the 
results obtained by counsel in this case, which not only make the Class 
whole through guaranteed and uncapped Compensatory Damages, but 
also guarantee Non-Compensatory Damages; (2) the considerable risk 
at the outset of this case that Class Counsel would receive nothing, 
given the presence of an arbitration agreement and attendant challenges 
that they would face in securing and maintaining Class Certification; 
(3) the substantial non-monetary benefits for the Class, which include 
requests to suppress Unauthorized Accounts on consumer reports, 
scrub unauthorized deposit accounts from Early Warning Services 
reports, and entitle Class members to a review of their credit history for 
Unauthorized Accounts or credit inquiries; (4) the range of awards 
made in similar cases, which are often well above the 15% fee requested 
here; and (5) the considerable financial burdens that Class Counsel 
shouldered on a contingent basis. These factors justify the requested 
award, which falls well below the Ninth Circuit's 25% percent 
benchmark.  

 
This appeals follows. 
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SUMMARY OF ARGUMENT 

“Fed.R.Civ.P. 23(e) requires the district court to determine whether a 

proposed settlement is fundamentally fair, adequate, and reasonable. Hanlon v. 

Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998).  The district court has a 

fiduciary duty to look after the interests of those absent class members.” Allen v. 

Bedolla, 787 F.3d 1218, 1223 (9th Cir. 2015); Reynolds v. Beneficial Nat’l Bank, 

288 F.3d 277, 280 (7th Cir. 2002. (at the settlement phase, the district judge is “a 

fiduciary of the class,” subject “to the high duty of care that the law requires of 

fiduciaries”). 

Before certifying a class, the trial court “must conduct a rigorous analysis to 

determine whether the party seeking certification has met the prerequisites of Rule 

23.”  Zinser v. Accufix Research Inst., Inc., 253 F.3d 1180, 1186 (9th Cir. 2001), 

opinion amended on denial of reh'g, 273 F.3d 1266 (9th Cir. 2001). (emphasis 

added).  The district court did not engage in any rigorous analysis about whether 

certification is proper.  By failing to determine if class certification was appropriate, 

the district court abused its discretion.    

Additionally, the $21.3 million fee award to the plaintiffs’ lawyers in this class 

action is palpably excessive and an abuse of discretion. This award violates the 

principle that--in order for class members to benefit from economies of scale--fee 

awards to class counsel should generally decline when class funds exceed $100 
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million. The lawsuit here should hardly be the exception to the rule: the case was 

never tried; the burden of class counsel was significantly lightened thanks to the 

labors of three government agencies: the Office of the Comptroller of the Currency, 

the Consumer Financial Protection Bureau, and the Los Angeles City Attorney; and 

virtually no discovery was conducted. This Court should vacate the fee award to 

class counsel and remand for further proceedings. 

ARGUMENT 

I. The District Court’s Failure to Analyze the Certification of the 
Class Led to Reversible Error  

The district court has a fiduciary duty to look after the interests of those absent 

class members.” Allen v. Bedolla, 787 F.3d 1218, 1223 (9th Cir. 2015); Reynolds v. 

Beneficial Nat’l Bank, 288 F.3d 277, 280 (7th Cir. 2002. (at the settlement phase, 

the district judge is “a fiduciary of the class,” subject “to the high duty of care that 

the law requires of fiduciaries”). 

The district court must determine whether a proposed settlement is 

fundamentally fair, adequate, and reasonable. Fed. R.Civ. P. 23(e); Class Plaintiffs 

v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992).  Additionally, when the 

settlement takes place before formal class certification, settlement approval requires 

a “higher standard of fairness.” Lane v. Facebook, Inc., 696 F.3d 811, 819 (9th Cir. 

2012).   
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A party seeking to maintain a class action must affirmatively demonstrate his 

compliance with Rule 23. Comcast Corp. v. Behrend, 569 U.S. 27, 33, 133 S.Ct. 

1426, 185 L.Ed.2d 515 (2013). “Before certifying a class, the trial court must 

conduct a rigorous analysis to determine whether the party seeking certification has 

met the prerequisites of Rule 23.” Zinser v. Accufix Research Inst., Inc., 253 F.3d 

1180, 1186 (9th Cir. 2001) (internal quotation marks omitted). A district court's 

certification “must be supported by sufficient findings to be afforded the traditional 

deference given to such a determination.” Molski v. Gleich, 318 F.3d 937 (9th Cir. 

2003) (internal quotation marks omitted). “When a district court, as here, certifies 

for class action settlement only, the moment of certification requires heightened 

attention[.]” Ortiz v. Fibreboard Corp., 527 U.S. 815, 848–49, 119 S.Ct. 2295, 144 

L.Ed.2d 715 (1999) (internal quotation marks and citation omitted). 

Here, the district court certified the class under Rule 23(b)(3), which provides 

that a class action may be maintained only if the court finds that the questions of law 

or fact common to class members predominate over any questions affecting only 

individual members, and that a class action is superior to other available methods 

for fairly and efficiently adjudicating the controversy, and which lists a number of 

matters pertinent to these findings.  Fed. R. Civ. P. 23(b)(3).  Where plaintiffs bring 

a nationwide class action under CAFA and invoke Rule 23(b)(3), a court must 

consider the impact of potentially varying state laws, because “[i]n a multi-state class 
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action, variations in state law may swamp any common issues and defeat 

predominance.” Castano v. Am. Tobacco Co., 84 F.3d 734, 741 (5th Cir. 1996).  

A court may not justify its decision to certify a settlement class on the ground 

that the proposed settlement is fair to all putative class members. Indeed, federal 

courts “lack authority to substitute for Rule 23's certification criteria a standard never 

adopted—that if a settlement is fair, then certification is proper.” Id. at 622, 117 S.Ct. 

2231; see also Ortiz, 527 U.S. at 849, 119 S.Ct. 2295 (holding that “a fairness hearing 

under Rule 23(e) is no substitute for rigorous adherence to those provisions of the 

Rule designed to protect absentees[.]”) (internal quotation marks omitted). This 

prohibition makes sense: “[i]f a common interest in a fair compromise could satisfy 

the predominance requirement of Rule 23(b)(3), that vital prescription would be 

stripped of any meaning in the settlement context,” and the safeguards provided by 

the Rule, which “serve to inhibit appraisals of the chancellor's foot kind—class 

certifications dependent upon the court's gestalt judgment or overarching impression 

of the settlement's fairness,” would be eviscerated. Amchem Products, Inc. v. 

Windsor, 521 U.S. 591, 633, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997). 

As explained in Mazza, the district court was required to apply California's 

choice of law rules to determine whether California law could apply to all plaintiffs 

in the nationwide class, or whether the court had to apply the law of each state, and 

if so, whether variations in state law defeated predominance. Mazza v. Am. Honda 
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Motor Co., Inc., 666 F.3d 581, 588-89 (9th Cir. 2012). Under California's choice of 

law rules, this required the district court to apply the California governmental 

interest test. Id. at 590. The district court failed to provide any analysis whatsoever 

as to whether California law would apply or not.  By failing to engage in vigorous 

review of the applicability of certification, the district court abused its discretion.   

II. The fee award is grossly excessive for a mega-fund case and the 
district court abused its discretion in failing to reduce the fee 
request.  
 

When awarding attorneys' fees in a class action, the district court has “an 

independent obligation to ensure that the award, like the settlement itself, is 

reasonable, even if the parties have already agreed to an amount.” In re Bluetooth 

Headset Prods. Liab. Litig., 654 at 941.. Therefore, the district court must guard 

against an unreasonable result by cross-checking their calculations against a second 

method.” Id. at 944. “In this circuit, there are two primary methods to calculate 

attorneys fees: the lodestar method and the percentage-of-recovery method.” In re 

Online DVD-Rental Antitrust Litig., 779 F.3d 934, 949 (9th Cir. 2015). 

Here, there is no indication that the district court performed a cross-check of 

their calculations.  Failure of the court to even consider the lodestar amount could 

be considered an abuse of discretion.  Instead the district court leaned on the fact 

that it was awarding less than the 25 percent benchmark to justify its huge award.   
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A. A Baseline of 25% for awarding attorney’s fees is not appropriate in 
a mega fund setting 
 

In cases where this circuit has addressed larger fee awards in class action 

matters, it has never expressly confirmed that a baseline of 25% is necessarily a 

logical starting point. In fact, this circuit’s analysis, found in its seminal work on 

class action fees, has largely commented that a baseline of 25% may not make sense 

in a mega-fund setting--let alone what is clearly a super megafund case. See In re 

Bluetooth Headset Products Liability Lit., 654 F.3d at 942-43., where the Court 

explained: 

Applying this calculation method, courts typically calculate 25% of the fund 

as the “benchmark” for a reasonable fee award, providing adequate explanation in 

the record of any “special circumstances” justifying a departure. Six (6) Mexican 

Workers v. Ariz. Citrus Growers, 904 F.2d 1301, 1311 (9th Cir. 1990);. 

Though courts have discretion to choose which calculation method they use, 

their discretion must be exercised so as to achieve a reasonable result. See In re 

Coordinated Pretrial Proceedings, 109 F.3d 602, 607 (9th Cir.1997). Thus, for 

example, where awarding 25% of a “megafund” would yield windfall profits for 

class counsel in light of the hours spent on the case, courts should adjust the 

benchmark percentage or employ the lodestar method instead. Six Mexican Workers, 

904 F.2d at 1311; see In re Prudential Ins. Co. America Sales Practice Litig. Agent 

Actions, 148 F.3d 283, 339 (3d Cir.1998) (explaining that basis for inverse 
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relationship between size of fund and percentage awarded for fees is that “in many 

instances the increase in recovery is merely a factor of the size of the class and has 

no direct relationship to the efforts of counsel” (internal quotation marks omitted)). 

654 F.3d at 942-43. 

Taking a deeper dive into the Court’s most formative decisions, it is clear that 

a 25% benchmark percentage-of-the-fund award is not presumptive in larger cases 

(and should certainly not be in one heralded as the largest of its kind). In Washington 

Public Power Supply Litigation, 19 F.3d 1291 (9th Cir. 1994), one of those large-

fund formative decisions of this circuit, this court stated: “We agree with the district 

court that there is no necessary correlation between any particular percentage and a 

reasonable fee. With a fund this large, picking a percentage without reference to all 

the circumstances, including the size of the fund, would be like picking a number 

out of the air. * * * Because a court must consider the fund’s size in light of the 

circumstances of the particular case, we agree with the district court that the 25 

percent ‘benchmark’ is of little assistance in a case such as this.” 19 F.3d at 1297 

(considering fee request representing 13.6% or $103 million of a $687 million 

settlement fund). 

Indeed, this Court went on to consider what might even be termed the caprice 

of settling upon a benchmark award in a large case where the legal work, though 
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presumptively excellent, might return a considerably larger fee simply because the 

bond issue in question there was double the size: “Plainly, a fee of $200 million for 

the same effort by counsel with the same level of skill would be a windfall rather 

than a reasonable fee. In sum, the district court was correct that there is nothing 

inherently reasonable about an award of 13.6 percent of a fund regardless of its size.” 

19 F.3d at 1298. 

Similarly telling is the Court’s oft-cited decision in Vizcaino v. Microsoft 

Corp., 290 F.3d 1043, 1047 (9th Cir. 2002), in which the Court made clear that in 

cases of great magnitude “fund size is one relevant circumstance to which courts 

must refer . . .” And that, “the 25% benchmark rate, although a starting point for 

analysis may be inappropriate in some cases.” Id. at 1050 n.4 (affirming a $27 

million fee award representing 28% of the settlement fund of $97 million supported 

by several factors including that the “award was within the range of fees awarded in 

settlements of comparable size.”) size of the fund was essentially discounted in 

considering the work performed in relation to the fee obtained. 

B. Other factors do not support the fee award to the class counsel 

A district court must also provide adequate justification for the use of a 

multiplier, which is appropriate in only “rare” or “exceptional” cases. See Perdue v. 

Kenny A. ex rel. Winn, 559 U.S. 542, 554, 130 S.Ct. 1662, 176 L.Ed.2d 494 (2010).  

As part of determining whether to depart from that presumptive benchmark, the 
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Ninth Circuit has approved the consideration of several different factors: (1) whether 

class counsel “achieved exceptional results for the class”; (2) whether the case was 

risky for class counsel; (3) whether counsel’s performance “generated benefits 

beyond the cash settlement fund”; (4) the market rate of compensation for the 

particular field of law, a factor that is instructive but not controlling; (5) the burdens 

that counsel for class shouldered while litigating the case; and (6) whether the case 

was handled on a contingency basis. See In re Online DVD-Rental Antitrust Litig., 

779 F.3d 934, 954–55 (9th Cir. 2015); Vizcaino v. Microsoft Corp., 290 F.3d at 

1048–50. 

(1) Results Achieved for the Class.  Class counsel’s guarantee of full 

compensatory damages is commendable, but punitive damages were warranted here 

to deter similar future conduct of defendant and reach closer to the $600 million in 

statutory FCRA damages.  The results achieved for the class do not warrant a fee 

that is more than three times their lodestar. 

(2) Degree of Risk Assumed by Counsel.  This case has been a publicity 

challenge for Wells Fargo and any reasonable class action lawyer knew they would 

ultimately settle, which it did after a mere 6 months after the complaint was filed.  

The plaintiffs were all buoyed by Wells Fargo reaching a settlement with the CFPB, 

OCC and LACA on September 6, 2016.  Settlement was almost a guarantee at that 

point.  Class counsel had limited motion practice up until the point of filing a notice 
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of appeal October 2015 and any heavy lifting was mitigated as settlement 

negotiations began shortly thereafter. As a result of the government doing the heavy 

lifting, and Wells Fargo’s own motivations to settle, the degree of risk assumed by 

class counsel can only reasonably be considered modest at best.  This factor indicates 

that awarding class counsel their lodestar is fair. 

(3) Benefits Beyond the Cash Settlement Fund.  The settlement calls for 

Defendant to suppress class member’s credit history of any unauthorized accounts. 

While this is a good thing for class members, there is no indication that Wells Fargo 

would not have done this regardless of the settlement.  This factor indicates that 

awarding class counsel their lodestar is fair. 

(4) The Market Rate of Compensation.  As stated above, for a mega-fund 

such as this case, 25% is no longer the benchmark.  Once a settlement becomes a 

mega-fund, the court should then look at the lodestar to determine a fair market rate. 

(5) Burdens that Counsel for Class Shouldered While Litigating the Case/ 

Contingency.    This case was based on a contingency and class counsel had to devote 

its resources to pursuing this case.  However, this case also went to settlement 

negotiations almost immediately and from the start was almost guaranteed to settle.  

Class counsel did not have to litigate as if it was going to trial because both sides 

knew if never was.  These factors do not indicate that awarding attorney fees above 

the lodestar is warranted. 

  Case: 18-16317, 11/05/2018, ID: 11072233, DktEntry: 33, Page 23 of 25



Page 20 

  This Court should conclude that whether the percentage approach or lodestar 

method is applied, the fundamental inquiry is whether the end result is reasonable. 

Powers v. Eichen, 229 F.3d 1249, 1258 (9th Cir. 2000). The fee awarded here is 

excessive and an example of gross over-compensation for class counsel constituting 

an abuse of discretion. 

CONCLUSION 

For the foregoing reasons, this Court should reverse and/or remand the case 

back to the district court. 
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