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The district court’s ruling threatens competition, innovation, and national
security. Its liability determination misapplied Supreme Court precedent, and its
remedy is unprecedented. Immediate implementation of the remedy could put our
nation’s security at risk, potentially undermining U.S. leadership in 5G technology
and standard-setting, which is vital to military readiness and other critical national
interests. Accordingly, Qualcomm has a likelihood of success on the merits, and the
public interest favors a stay. This Court should grant its motion.!
| Background

Qualcomm’s licensing of its patent portfolio—the fruits of its R&D—is the
subject of this case. Qualcomm sells modem chips used in mobile devices and
licenses a portfolio of patents (including patents essential to cellular standards
(SEPs)) to manufacturers of mobile devices (OEMs). According to the Committee
on Foreign Investment in the United States (CFIUS), Qualcomm is “the current
leading company in 5G technology development and standard setting” due primarily
to “its unmatched expertise and research and development (“R&D”) expenditure.”
A252. Last year, CFIUS blocked a proposed takeover of Qualcomm because it could
have diminished Qualcomm’s revenue stream and reduced its “long-term
investment, such as R&D.” A253.

U.S. leadership in 5G technology and standard-setting is critical to national

! The United States files this statement pursuant to 28 U.S.C. § 517.
1
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security. LD qq15-16; ED 998-10.> For example, 5G technologies will be
foundational for new military capabilities, necessitating a trusted supplier not tied to
foreign governments. LD 995-9. Similarly, nuclear security and the protection of the
Nation’s energy and nuclear infrastructure depend on secure and advanced wireless
communications. ED q10.

Additionally, Qualcomm is a key supplier of technology, products, and
services to federal government agencies that safeguard national security. For
example, Qualcomm currently holds classified and unclassified contracts with the
Department of Defense, and national security programs rely on continued access to
Qualcomm products. LD 945-8; see also ED 8.

Accordingly, a reduction in Qualcomm’s leadership in 5G innovation and
standard-setting, “even in the short-term,” could “significantly impact U.S. national
security” by enabling foreign-owned firms to expand their influence. LD 993, 9. This
is a “critical period of time,” and allowing foreign-aligned firms to drive the
development of 5G standards could have long-term ramifications, including cyber-
espionage. ED 99; LD qq12-15.

The district court concluded that Qualcomm’s licensing practices violate the

Sherman Act and thus violate the FTC Act. Without holding a separate remedy

2 LD refers to the attached Declaration of Under Secretary of Defense Lord. ED
refers to the attached Declaration of Department of Energy CIO Everett.
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hearing—despite a Statement of Interest from the United States requesting that it do
s0, A255—the court imposed a broad remedy, requiring Qualcomm to re-negotiate
its licenses worldwide and on fair, reasonable, and nondiscriminatory (FRAND)
terms.
II. Argument

In determining whether to grant a stay, the Court considers “whether the stay
applicant has made a strong showing that he is likely to succeed on the merits” and
“where the public interest lies.” Lair v. Bullock, 697 F.3d 1200, 1203 (9th Cir. 2012).
Qualcomm is likely to succeed on the merits because the district court’s decision
ignores established antitrust principles and imposes an overly broad remedy.
Additionally, the public interest favors a stay because the order threatens
competition, innovation, and national security.

A. Qualcomm Has a Likelihood of Success on Liability

The district court concluded that multiple Qualcomm licensing practices were
anticompetitive and, “[i]Jn combination,” gave rise to antitrust liability. Op. 215. To
establish a “reasonable probability” of success on appeal, Lair, 697 F3d at 1204,
Qualcomm need not demonstrate that all of the court’s subsidiary conclusions were
wrong, or that none of Qualcomm’s practices raised any genuine antitrust concern.
Rather, because the court based its ultimate liability finding on the “combination” of

Qualcomm’s practices and enjoined multiple practices, and because central aspects
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of its analysis contradict established antitrust principles, Qualcomm has a likelihood
of success.?
1. The District Court Erroneously Concluded that
Qualcomm’s Conduct Was Anticompetitive Due to Its
Purportedly High Prices
The district court failed to identify a harm to the competitive process as

required under Section 2 of the Sherman Act. Op. 41-42 (quoting United States v.
Microsoft Corp., 253 F.3d 34, 58 (D.C. Cir. 2001) (en banc)). Charging high prices
is not anticompetitive. See Pac. Bell Tel. Co. v. linkLine Commc’ns, Inc., 555 U.S.
438, 454-55 (2009). Indeed, “[t]he opportunity to charge monopoly prices—at least
for a short period—is what attracts ‘business acumen’ in the first place; it induces
risk taking that produces innovation and economic growth.” Verizon Comm’cns Inc.
v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 407 (2004). The court,
however, stressed that Qualcomm’s “no license, no chips” policy resulted in
“unreasonably high royalty rates.” Op. 157-93. Because it failed to articulate

associated harm to competition, the court’s conclusion that Qualcomm acted

anticompetitively is unsupported.

3 Even if the court’s liability conclusions were independent, error in a particular
conclusion weighs in favor of a stay of the respective provision of the injunction.
See, e.g., Trump v. Int’l Refugee Assistance Project, 137 S. Ct. 2080, 2088 (2017).

4
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2. The District Court Erroneously Imposed a Duty to Deal
that Contradicts Antitrust Law

The district court’s conclusion regarding Qualcomm’s refusal to license all of
its competitors flouts the Supreme Court’s admonishment that courts should be
“very cautious in recognizing [] exceptions” to the general rule that antitrust law
does not impose a duty to deal. Trinko, 540 U.S. at 408. The Supreme Court has
recognized that the narrow exception established in Aspen Skiing Co. v. Aspen
Highlands Skiing Corp., 472 U.S. 585 (1985), “is at or near the outer boundary of
§ 2 liability,” Trinko, 540 U.S. at 409. Aspen Skiing concluded that a defendant’s
unilateral termination of a “voluntary and profitable course of dealing” with its rival
could give rise to a violation. MetroNet Servs. Corp. v. Qwest Corp., 383 F.3d 1124,
1132 (9th Cir. 2004). Here, the court erred in assessing both voluntariness and
profitability.

First, the court failed to make any supportable finding that Qualcomm had
truly volunteered to license chip makers. Instead, it erroneously relied on its
interpretation of Qualcomm’s FRAND obligations to standard-setting organizations,
as required by their IP policies, as contractually compelling Qualcomm to license
rival chip makers. Op. 5, 137. That obligation, however, is very different from the
true voluntariness present in Aspen Skiing, where there was no enforceable
obligation, and much closer to the situation in Trinko, where the defendant was under

an enforced regulatory obligation to deal and the Court rejected an additional,

5
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antitrust duty to deal. 540 U.S. at 411-16. Qualcomm’s compliance with its legally
binding FRAND obligations does not signal a voluntary course of dealing.

The district court’s erroneous expansion of Aspen Skiing threatens to chill
procompetitive conduct. Deploying antitrust law to remedy a breach of a contractual
FRAND commitment can chill participation in standard-setting activity, which, to
date, has been guided by the principle that “the antitrust laws do not negate the
patentee’s right to exclude others from patent property.” Intergraph Corp. v. Intel
Corp., 195 F.3d 1346, 1362 (Fed. Cir. 1999).

Second, the district court also erred regarding the requirement that a prior,
terminated course of dealing was profitable. As explained by then-Judge Gorsuch,
discontinuing a preexisting course of dealing is significant only if it suggests “a
willingness to forsake short-term profits to achieve an anti-competitive end.” Novell,
Inc. v. Microsoft Corp., 731 F.3d 1064, 1075 (10th Cir. 2013) (quoting Trinko, 540
U.S. at 407). Ultimately, the plaintiff’s burden is to show that the defendant’s
“conduct [was] irrational but for its anticompetitive effect,” id., that is, the defendant
refused to deal “because of the adverse impact the refusal would have on a rival,”
3B Philip E. Areeda & Herbert Hovenkamp, Antitrust Law 9§ 772d3, at 232 (4th ed.
2015).

The court’s findings in this case, however, suggest that Qualcomm’s behavior

was rational and increased, rather than forsook, short-term profits. Qualcomm
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realizes greater profits by licensing at the end-device rather than the chip level. See,
e.g., Op. 128. Consequently, it rationally charged such royalties. That renders
erroneous the court’s conclusion that Qualcomm’s behavior entailed a “sacrifice [of]
short-term benefits” that would lead to “higher profits in the long run from the
exclusion of competition.” Op. 140 (quoting MetroNet, 383 F.3d at 1132).

In addition, the court’s findings indicate that Qualcomm did not act “to
achieve an anti-competitive end.” Novell, 731 F.3d at 1075 (quoting Trinko, 540
U.S. at 407). Far from finding that Qualcomm sought to exclude rivals, the court
recognized that Qualcomm did not seek to prevent rivals from use of its patented
technology. Op. 114. No finding by the court suggests that Qualcomm’s decision to
license in a way that maximizes royalties was a scheme calculated to incur “losses
to drive rivals from the market or to discipline them,” as necessary under Aspen.
Novell, 731 F.3d at 1075.

3. The District Court Erroneously Held that Qualcomm Acted
Out of “Anticompetitive Malice”

Antitrust law does not accept intent as a substitute for evidence of
anticompetitive effects. See Microsoft, 253 F.3d at 59 (“our focus is upon the effect
of that conduct, not upon the intent behind it”). That is for good reason: Mistaking
legitimate business goals for anticompetitive ones risks chilling the very competition
that antitrust law stands to protect. The court viewed Qualcomm’s efforts to

maximize licensing revenues as manifesting intent to harm competition, Op. 138-

7
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40, 169, erroneously failing to distinguish between desire for profit and
anticompetitive intent.

Additionally, the court viewed Qualcomm’s decision to license at the end-
device level to maximize royalty revenue as contrary to patent law and driven by the
desire to harm competition. E.g. Op. 172. As the court acknowledged, several SEP
holders that do not sell chips also license only OEMs because it is “more lucrative,”
Op. 130, and another district court recently held that Ericsson’s licensing of its 4G
SEPs directly to OEMs at the end-device level complied with its FRAND
commitments, Mem. at 14, HTC Corp. v. Telefonaktiebolaget LM Ericsson, 6:18-
CV-00243 (E.D. Tex. May 23, 2019) (ECF 538). That the court found it
anticompetitive to engage in conduct arguably allowed by patent law creates
unnecessary tension between antitrust and patent law when both “share the common
purpose of promoting innovation and enhancing consumer welfare.” U.S. Dep’t of
Justice & Fed. Trade Comm’n, Antitrust Guidelines for the Licensing of Intellectual

Property § 1 (Jan. 12, 2017), https://www.justice.gov/atr/IPguidelines/download

[hereinafter I[P Guidelines].
B. Qualcomm Has a Likelihood of Success on Remedy
In addition to its errors in finding liability, the district court’s remedy itself

should be vacated because it imposes overly broad duties not justified by antitrust
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law. The court refused to hold a post-liability hearing on remedy, and the remedy is
unsupported by evidence.

1. The District Court Unlawfully Required Qualcomm to
License on FRAND Terms

The district court compounded its error regarding Qualcomm’s supposedly
“unreasonably high” royalties, see supra Section I1.A.1, by requiring Qualcomm to
license on FRAND terms, Op. 229. “A patent empowers the owner to exact royalties
as high as he can negotiate,” Brulotte v. Thys Co., 379 U.S. 29, 33 (1964), and the
patent laws “are in pari materia with the antitrust laws and modify them pro tanto,”
Simpson v. Union Oil Co., 377 U.S. 13, 24 (1964). Both in imposing liability, and in
crafting a remedy, the court mistakenly converted a potential contractual breach into
a Sherman Act violation and ordered what amounts to specific performance.
Converting contractual commitments into compulsory licenses, policed by treble-
damages lawsuits, risks undermining important incentives for innovation by
reducing the expected rewards below those that FRAND licensing permits. See
Bernhard Ganglmair, Luke Froeb & Gregory Werden, Patent Hold-Up and
Antitrust: How a Well-Intentioned Rule Could Retard Innovation, 60 J. Indus. Econ.

249 (2012).
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2. The District Court Unlawfully Imposed an Unbounded
Remedy Without Holding an Evidentiary Hearing

The district court erred further by imposing a remedy of unbounded scope
without holding an evidentiary hearing and without considering its potential adverse
impacts on competition and innovation. Although an injunction may go “beyond a
simple proscription against the precise conduct previously pursued,” Nat’l Soc’y of
Prof’l Eng’rs v. United States, 435 U.S. 679, 698 (1978), a court must strive for “as
little injury as possible to the interest of the general public,” United States v. E.I. du
Pont de Nemours & Co., 366 U.S. 316, 360 (1961).* Additionally, “a trial on liability
[] does not substitute for a relief-specific evidentiary hearing unless the matter of
relief was part of the trial on liability.” Microsoft, 253 F.3d at 101. Accordingly, it
was incumbent on the court to consider carefully all potential competitive
consequences of proposed remedial provisions and to avoid an injunction that
reduces competition and innovation. It failed to do so.

The court’s order governs Qualcomm’s practices not only for CDMA and
premium LTE devices (the markets at issue), but also for 5G and other devices
(markets not examined at trial). As the court recognized, other SEP owners license

their patents in a similar manner to Qualcomm. Op. 130-31. Thus, the order will

* The tailoring of the remedy was important in this case, which involved
monopolization claims related to the exercise of patent rights. See, e.g., IP
Guidelines § 3.1 n.26.

10
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influence the behavior of many participants in 5G and other markets, and impact
competition and innovation therein. Yet the court fell far short of considering the
consequences of its order, declining to hold a remedy hearing, and excluding
evidence about 5G markets before entering a remedy designed to reshape
competition in those markets. See, e.g., D.Ct. Dkt. 997.

Moreover, the court failed to justify the extraterritorial obligations on
Qualcomm. It did not address whether Qualcomm’s allegedly unlawful licensing
practices have already been addressed by other foreign competition enforcers that
have resolved their claims against Qualcomm.’ The remedy’s lack of territorial
limitations contravenes the federal enforcement agencies’ “general practice . . . to
seek an effective remedy that is restricted to the United States,” unless a broader
remedy is necessary to cure the competitive harm to U.S. commerce and consumers.°

C.  The Public Interest Weighs in Favor of a Stay

A stay is “where the public interest lies” in this case. Lair, 697 F.3d at 1203.
In antitrust cases, the public interest is defined primarily by the antitrust laws, which

promote robust, dynamic competition that is vital to innovation. The remedy,

> See U.S. Dep’t of Justice & Fed. Trade Comm’n, Antitrust Guidelines for
International Enforcement and Cooperation § 5.1.5 (Jan. 13, 2017), https://www.
justice.gov/atr/internationalguidelines/download.

6 Organisation for Economic Co-operation & Development, Roundtable on the
Extraterritorial Reach of Competition Remedies—Note by the United States 4 (Dec.
2017) (U.S. Dep’t of Justice & Fed. Trade Comm’n), https://one.oecd.org/document/
DAF/COMP/WP3/WD(2017)41/en/pdf.
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however, is likely broader than necessary to fix any competitive problem, see supra
Section III.B, and risks harming rather than benefitting consumers. Even in the near
term, it will dramatically change longstanding licensing practices and limit
Qualcomm’s ability to invest in R&D and standard-setting.

In addition, the public interest also takes account of national security
concerns. Winter v. NRDC, 555 U.S. 7, 23-24 (2008). This case presents such
concerns. In the view of the Executive Branch, diminishment of Qualcomm’s
competitiveness in 5G innovation and standard-setting would significantly impact
U.S. national security. A251-54 (CFIUS); LD 910-16 (Department of Defense); ED
99-10 (Department of Energy). Qualcomm is a trusted supplier of mission-critical
products and services to the Department of Defense and the Department of Energy.
LD 995-8; ED 998-9. Accordingly, the Department of Defense “is seriously
concerned that any detrimental impact on Qualcomm’s position as global leader
would adversely affect its ability to support national security.” LD q16.

The court’s remedy is intended to deprive, and risks depriving, Qualcomm of
substantial licensing revenue that could otherwise fund time-sensitive R&D and that
Qualcomm cannot recover later if it prevails. See, e.g., Op. 227-28. To be sure, if
Qualcomm ultimately prevails, vacatur of the injunction will limit the severity of
Qualcomm’s revenue loss and the consequent impairment of its ability to perform

functions critical to national security. The Department of Defense “firmly believes,”

12
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however, “that any measure that inappropriately limits Qualcomm’s technological
leadership, ability to invest in [R&D], and market competitiveness, even in the short-
term, could harm national security. The risks to national security include the
disruption of [the Department’s] supply chain and unsure U.S. leadership in 5G.”
LD 93. Consequently, the public interest necessitates a stay pending this Court’s
resolution of the merits. In these rare circumstances, the interest in preventing even
a risk to national security—“an urgent objective of the highest order”—presents
reason enough not to enforce the remedy immediately. Int’l Refugee Assistance

Project, 137 S. Ct. at 2088 (internal quotations omitted).
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III. Conclusion

This Court should grant the requested stay.
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