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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA 
CIVIL DIVISION 

STATE OF ALABAMA, 
Pla.irttiff, 

} 
) 
) 

V } Case No.: 
) 

CV~2016-96339o;OO 

VOLKSWAGEN AG, 
VOLKSWAGEN·GROUPOFAI'v1ERICA 
INC, 

) 
) 
) 

AlJDIAG, 
ADDI OFAMERICA LLC ET AL, 
Defendants. 

) 
) 
) 

ORDER 

This matter comes before the Court 011 Defendants; motion to dismiss Plaintiffs 

complaint. The Court, havingconsicl.ered Defendants' motion; Plaintiff's oppositfonand 

the oral argument qfthe motion conµucted by the Court on December 14, 201.7, hereby 

enters the follo:wing: 

Standard ofReview 

The stat1dard by which the Court shall review Defendants' motion, as recently 

stated by the Court in Lloyd Noland Foundation, Inc. v~ HealthSouth Corp., 

979 S0.2d 784(Ala. 2007}whereinthe Court wrote: 

"We have set forththe standard ofreviewthatmustbe q:ppliedin revie.\\ing a 
dismissal pursuant to Rule 12{b)(6},.Ala. R. Civ. P.: 
'On appeal, a dismissal is not entitled tn a pres11mption of correctness. The 
appropriate standard of review under Rule 12(b)(6J is whether, when the 
allegations ofthecomplaint are viewed most sttonglyinthepleader'sfavor; it 
appears that the pleader could prove any set of citci1mstances that would 
entitle her to relief. In ma.king this determination, this Court does not 
consider whether· the plaintiff will ultimately prevai1, but only whether she 
may possibly prevail. We note that a Rule 12(b)(6) dismissal is proper only 
when it appears beyond doubt that the plaintiff cart prove no set ofJacts in 
support of the claim that would entitle the plaintiff to relief.' Nance v. 
Matthews, 622So.2d 297, 299 (Aia.199.3}(citc1tions olllitted}; 

- -·---·-·- ----'-~ ·-~·.--· ... _. . ---- · ... :....- ·-· ·-· ·- · 
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The trial court based its final order on ... affirmative defenses. . . An 
affirmative defense is Ta] defendant's assertion off~cts ancl arguments that; 
if tiue, will defeat the plaintiff's or prosecution's claim,. even if all the 
allegations in the complaint are true! Black's Law Dictionary 451 (8th 
ed.2004). The patty asserting the affirmative defense bears the burden of 
proving it. Stewart v. Brinley, 902 S0.2d r(Alai2D04). 
· Generally,. an affirmative defense is pleaded in a responsive pleading, 
such as an answer to a complaint. The reason affirmative defenses must be 
pleaded in a responsiv~ pleading is to give the opposing patty notice ofthe 
defense and a chance to develop evidence and offer arguments to controvert 
the defense. Blottder'-Tongue Labs., Inc. v. University of Illinois, 
402 U.S. 313, 350, 91 S.Ct 1434, 28 L.Ed:2d 788 (1971). 'Since the facts 
nece.ssa.:ty to establish an affirmative defense generally must be showu by 
matters outside the complaint, the defense technically cannot be adjudicated 
on a motion under Rule 12[, Fed.R.Civ.P.J.'' 5 Charles Alan Wright and 
Arthur C, Miller, FederalPractice and Procedure § 1277 (3d ed.2004). 

However, a party canobtain a dismissal under Rule 12(b)(6), Ala. R 
Civ. P., on the basis of an affirmative defense when ""the affirmative defense 
appears clearly on the face of the pleading:"" Jones v. Alfa Mut. lns. Co., 
875 S0;2d 1189, 1193 (Ala.2003}Cqµoting Braggs v. Jim Skinner Ford, 
Inc~, 396 S0.2d 1055,1058 (Ala.1981)} In .Jones u. Alfa, supra, the face of 
the plaintiffs; complaint did not indicate that the statutoryJimitations period 
applicable to their bad-faith refusal-to"'pay-insurancec.benefits claim had 
expired before they sued; therefore, the insurer Was not entitled . to a. 
dismissal pursuant to Rule 12(b)C6),Ala. It Civ. P., onthe affirmative defense 
of the statute ()f limitations.;; 979 S0.2d at 791 

In the casebefm:e the Cotni:, D~fendants do not argue that Piaintiffhas not pied a 

cause of action against them. Rather, their motion to dismiss is based on their 

argument that, on the face of Plaintiffs com plaint, it is dear that Plaintiffs State. action 

is precluded under the preemptive proVisions ofSection 209(a) of the Clean Air Act, 42 

tl.S.CA §7543(a}. Therefore, the Court's review \\'ill be of the specific allegations of 

Plaintiffs complaint in order to determine whether, as pled, the clai:ms are so precluded. 

RelevantPleading History 

Plaintiff, State ofAlabama commenced this action on September 15, 2016, by 

filingits original complaintin this action. 

On October 14; 2016, Defendants filed notice of removal of the action to the 

United States District Court for the Northern District of Alabania. 

Case 3:15-md-02672-CRB   Document 4583-1   Filed 12/21/17   Page 3 of 31



DOCUMENT 195

State of Alabama v. Volkswagen AG:, etal. 
Civil.Actfop Number CV 2016-903390 
Page3of30 

Oh May 31, 2017, this matter was remanded to this Court by the United States 

District Court for the Northern District of California by U~S. District Judge Charles R. 
. . . 

Breyer. Judge Breyer noted that not just Alabamaj but severnl other States Attorney 

General had filed claims· in their respective State. Cot1rts, alleging that J)efendants had 

violated their respective state laws by using a ''defeat device'' in certain models of their 

diesel engine automobiles. Defendant Volkswagen.sought removal to federal court in 

each of the 12 states, including Alabama, Under federal question juriscliction, 28 USCA 

§1331. The Court remanded this matter, finding that l)efendapt's claims were 

insufficient to give rise to §1331 "arising under"jurisdiction; but arnounted to 110 more 

than a preemption defense which does not ghre rise to federal subject-matter 

jurisdiction. Addressing specifically the Alabama case, Judge Breyer wrote the 

following: 

"Volkswagen is correcttbata 'defeat device" is defined only ir1federaltegulations .. 
. But its focus on this term misconstrues the anti-tampering claims, A 'defeat 
device' is not ah element under any of the States' anti-tampering statutes. The 
Alabama.law, for example, provides only that: 

No person shall cause, suffer, allow, cir permit the removal, disc6nnection, 
and/or disal:Jling of ... [an] exhaust emission control system ... which has been 
installed on a motor vehicle, ADEM Admin. Code R. 33S-3..:9~.oG 

Absent is a requirement that the 'removal, disconnection, and/or disabling' of an 
emission control system be performed by a 'defeat device'. Rather, the act 
triggering liability could, for example, be performed by someqrre using their hands 
to physically di.sconneGt a veliic:le's emission control system. (citation omitted} ... 
Thus, even though the States' claims are based on factual allegations that 
Volkswagenusedadefeatdevicein itsvehicies, to prevail, theStates donot needto 
prove that the defeat device qualifies as a 'defeat device' under the Clean Air Act. 
lnstead,the Stat~ simplyneedto demonstratethat Volkswagen installed a device, 
whether or not a 'defeat device' under federal law, and tha.t the devfoe had the 
effect . of. removing, disconnecting, or disabling an emission . control system. 
Voikswagen's 1defeat device' argument therefore fails under the first Grablex 
prong~ asit dqes not 'necessarily raise a stated federal issue.' 

Under part (c) of Judge Breyer's remand order, the Court addressed whether the 

States' anti"tampering claims are permitted under the Clean Air Act, the Court wrote 

the following with tegardto the scope of the Clean Air Act: 

1 Grable·&SonsMetalProds,Inc. v.DarueEngfoeering &Manufacturing, 545 U.S. 308 
~~ . 
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". . .Section 209 of the Clean Air J\ct prohibits states . . . from adopting or 
attempting to enforce 'any standard relating .tp. the cot1trol qfemi;ssions from 
new motor vehicles.' (emphasis original) 42 U.S.C. §7543(a). .. Section 209 'Was 
intended to have ·£1 broad, preeni:ptive effect' and to foreciose .state-law claims 
'relating to' emissions by new vehicles. In re Office of Attorney General oJ 
State of N~ 11:; 269 A.2d 1, 8-JO (NS' App. Div: 2oqo }. Tbe Clean: Air Act also 
.specifies> however> that states are not denied 'the right otherwise to control, 
regula.te1 or :restrict the use~ oper~tion; or movement of registered .or lic~nsed 
motor vehicles~· 42 U.S.C §7543(d). ln other words> the federal government 
generally tegtilates 'new; motor vehicles, while stafos regulate 1in,..use;. motor 
vehicies. See; e.g. Sims 1.1. Fla. Dept of· Highway Safety & Motor 
Vehicles, B62F.2d 1449, 1463 .n. B(i1th Cir. 1989) ('[S]ection 7543(d} of ~he 
Clean Afr Act further indicates Gongi:est'.s intent to exclusively enforce federal 
emissions standards relating to new automobiles before their initial sale 
becaµse the statufo specifically allows the state to regulate aµtomobile use and 
.operation.sub~equentJo their·initiatsale .. ')(emphasis added) 

On August I, 2017, Plaintiff filed its F1rst Amended.Ce>lllplaillt. 

On Septenibet 25, 2017, Plaintiffftled its 1\1:ofion to Compel written responses to 

its discoveryrequests. 

On October 12, 2017, Plaintiff tiled its SeGond Amended Complaint (SAC); to 

wh1ch Defendants' motions to disn1is$ are directed. 

On October 26; 2017, the Defendants' motions to dismiss were filed and are now 

I,ubmitted to the Court. 

Allegations of Plaintiff$ Second Amended· Complaint 
. . 

Plaintiff fram¢s its complaint as a Cha;ptet 28 claim arising under the Aiabarna 

Air Pollut1on Control Act of 1971 ("AAPCA") Ala . . Co.de §22-"28c,I et seq. {1975). 

Specifica11y, under Aia. Code §22-28-22(a), the statute provides: 
".t\rly pE:!rson who knowingly violates ot fai.ls ot refuses to obey or comply witlr 
this chapter1 or any rule or regulation adopted thereunder; or kiloi>ingly 
submits any false. ipfottnation undElr this chapter, or any rule or regulation 
thereunde.r~ including knowingly rnakiµg .. a . false material statement, 
reprnsentation, or certification, or knowingly rendering inaccurate a 
mqn#oring device or method, upon conviction, sha1Fbe punish~d by .i fin~ 
tibt to exceed ten thousand · dollars ($10;000) for the violation and an 
additionalpenalty rtotto exceed ten thou&and d9llars {$10~000) for each d.ay 
there~fter during which the Violation continues and mc1y also b~ sent~11ced to 
hard laborJor the. couutyfC>r not:rnore :than one yea1\" (emphasfa added) 
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Rather than seek a criminal sanction, Plaintiff has alleged its claim for civil 

penalties under the provisions of Ala. Code §.22-:224·5 (1} & (1B}c {1975) which provides 

as follows: 

In addition to any other powers a11d functions ·which may be conferred upon it 
·by Ia.w, the departmentis authorized beginning October 1, 1982 to: · 
(1) . . . [A]dminister and enforce the provisions and exec11te the functions of 
Chapter 2Rof this title ... 

(18)a. Issue an order assessing a civil penalty to any person who :violates any 
provision oflaw identified insubdivision{i}ofthis section ... 

C, .Any . civil penalty assessed OT recovered under paragraph a. Or b. of this 
subdivision shall not exceed $25,000.00 for each violation, provided 
however, that the total penalty assessed i11 an order issued by the department 
under paragraph a. ofthis subdivision shall not exceed $250,000.00. Each 
day sµch violation continues shall constitute a separate violation for purposes 
of this subdivision. 

Plaintiff has also alleged, as authority for its action, Regulation 335.,.3-:9-.06 of 

Chapter 335-3-9, Alabama Administrative Code, entitled Control of Emissions from 

MotorVehicles, which provides in relevant part a.s follows: 

"In addition to the other strictures contained. in this Chapter, no person shall 
cause, suffer, allow-, or permit the removal, disconnection, and/or disabling 
of a[n] . . •. exhaust emission control system, or evaporative loss control 
system which has been, installed on a motor vehicle; nor shall arty person 
defeat the design purpose of any such motor vehicle pollution control device 
by installing therein or thereto any part or component· which is not a 
comparable replacementpart or component of the device. Provided that: 

(b) Components and parts of emission control systems may be removed and 
replaced '.With like components and parts intended by the manufacturer for 
such replacement. 

,, 

Under this statutory and regulatory l)a.ckdrop, Plaintiffhas made the foTio~ing 
. ' ' . 

general allegations of fact. It alleges that starting in 2009, Defet1dants installed and 

maintained in its •new motor .vehicles certain software which was designed to alter 

emissions readings on certain diesel engines installed in Audi, Porsche, andVolkswagert 

motor vehicles, which software "Was known as "defeat devices';, 

Case 3:15-md-02672-CRB   Document 4583-1   Filed 12/21/17   Page 6 of 31



DOCUMENT 195

State of Alabama v. Volkswagen AG, et al. 
Civil Action Number CV 26i6~903390 
Page 6of30 · 

Plaintiff alleges that in the 1990s, Defendants developed a diesel turbocharged 

direct injecdon engine ("TD I"}fot marketingin the U.S.; including the State ofAlab<1ma. 

Plaintiff alleges that the said engines· evolved over time, but that the {')missions control 

system remained constant in that all engines were equipped with a diesel particulate 

filter ("DPF"J a11d an exh<1µst gas recirculation system ("EGR"J, The EGR reduced 

nitrous oxide·.emissions (NOx}andthe DPFreduced soot emissions. 

Both systems, Plaintiff alleges, stressed the TDl engines and that Defendants 

chose to solve the engineering problems presented by installing defeat devices in the 

onboa.rd computer software~2 Plaintiff alleges that Defendants developed, over the 

years, several generations of such defeat devices which became more and mote 

sophisticated in defeating the emissions control devices, except when the said vehicles 

were being tested. 

For example, in 2006, Plain.tiff all~ges, Defendant Volkswagen developed the 

"Acoustic Function" defeat device software which could detect when the vehicle was in 

street use as opposed to being operated Oh a dyrta.mometer (" dyno) or a stationary 

testing device. When on the testing device; the Acoustic Function defeat device would 

allow the emission control devices oh the vehicle to operate so that the vehicle could 

pass its emissions standards; when the vehicle was in street use, the said defeat device 

Would override the emissions eqµipme11t so as to relieve stress onthe engine.3 

Plaintiff also alleges that Defendants tampered with used as well as new vehicles. 

Plaintiff has alleged the following: 

"8i .. The State. has reason to believe that Defendants tampered. with used 
vehiclesih Alabama on multiple occasions, including, butnotlimitedto the two 
ihstances detailed below. 
82. The first instance concerns the installation elf the 1steeting wheel recognition 
function'un used vehicles it1 Alabama. ln or about 2012, used Subject Vehicles 
began to develop hardware failures. Volkswagen AG engineers determined that 
the failures were a result of Subject Vehicles starting in "dyno" testing mode, 
meaning that the ehlisgiohs control system was tu.rnedon. VolkswagenAG and 
VWGOA employees decided to add a "steering wheel recognition flln~tion" to 
11ew and usecl $ubjectV~hides to allo,v those vehicles to start in "street" mode, 
meaning thatthe vehicle now started "'ti.th the emissions control system tur11ed 
off Volkswagen AG and/or VWGOA then ordered mechanics at Vo1kswageil-

2 SACil42 
3 SAC il55~56 
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branded dealerships in Alabama to install the new software function on used 
vehicles in Alabama." 

Based on these and other allegations of fact, Plaintiffframes its cotnplaint under 

two count~ as follows: 

Count I - Mt1Itiple violatiops ofAdmin Code Reg, 335-3-9-.06. Plaintiff characterized 

this clahn as pertaining to new motor vehicles. The key allegation appears in ,i116, 

wherein Plaintiff alleges that "Defendants have admitted that they installed their defeat 

device software on vehicles that are licensed and registered in Alabama, both before the 

sale of the vehicles and after· the ~ale of the vehicles, through software updates during 

maintenance." 

CountH - Multiple viqlafions ofAdmin Code Reg. 335-3~9-.06. Plaintiff characterized 

this claim as pertaining to used motor vehicles. The key allegation inthis Countappears 

.:1t i-1126; wherein Plaintiff alleges "Defendants and/or persons acting on behalf of 

Defendants caused or allowed the disconnection ot disabling of the exhaust emissions 

~ontrol system installed on a motor vehicle each arid every tirne Defendants or someone 

. acting on Defendants' behalf, installed, updated, or otherwise rnaintained defeat 

software on a vehicle thatwaslicensed or registered in Alabama." 

Findings of Law 

In their motion to dismiss, Defendants argue, not that Pla.intiffhas failed to state 

a claim, but that Sec. 269(a) of the Clean Air Act, 42 U.S,CA. §7543{ a) provides for 

exclusive federal jurisdiction over the claim, as alleged by Plaintiff, precluding Plaintiffs 

state action. Specificall)'\ Defendants point to thefollowing language contained in Sec. 

2.09fa): 

''No state ... shall adopt or attempt to enforce any standard relating to the contrnl of 
emissionsJrorn new motor vehieles or new motorvehicle engines subject to this part. No 
State shall require certification, inspection, or any other approval relating to the control 
of emissions frorn . any new motor. vehicle or new motor vehrcle. engine as c:ondition 
precedent to the initial retail.sale, titling (if any), or registration of such motor vehicle, 
motor vehicle engine, or equipment,'' (emphasis added) 

Defendants argue that this provision precludes the State'S civil aotion. Key to this 

a.rgument is Defendant's assertion that the use of the phras~ "relating to'' indicates a 

legislative intent for a broad application of the provision, particularly of the term 
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"standard''. Defendants argue that the State may not attempt to enforce any State 

standard for the control ofernissions from "newrnotor vehicles"4,.·therefore precluding 

the cause of action alleged under Count l of Plaiptiff s complaint. Defe11.dants argue that 

since the statute referen,ces "new motor vehicles'', the preclusion applies to 

manufacturers only, since they are obviouslythe only source of new motor vehicles. 

By extension, Defendants argue that since the allegations of Count II, applicable 

to used rnotor vehicles, relate back to refitting ofodginally :manufactured components, 

thatCount II is, likeWise, precluded. 

Ih opposition, Plaintiff argues that should the opinion in In re Volkswagen 

"Clean Dieset'' Marketing, Sales Practices, and Products Liability 

Litigation, -~- F.Supp.3d ,.,~--2017 WL 3816738, (N.D. CA 2017) be adopted by this 

Court,then Defendants' motionwouldbe welltaken, but onlyas to Count I of the State's 

complaint. Plaintiff argues that Count II of its complaint, referencing the conduct of 

Defendants in refitting used rnotor vehicles so that they may allegedly eontfoue and 

better evade emissions testing7 may be pursued as a State action as expressly allowed 

undetSecti()Il 209(d) ofthe Clean Air Act at 42 U.S.C.A§7543(d) which provides: 

'Nothing in this part shall preclude or deny to any Stat(;! or political subdivision thereof 
the right oth(;rwfse to control, regulate, or restrict the use, operation; or movement of 
registered or licensed motor vehicles." (emphasis added) · 

Plaintiff argues, in opposition, that a ''registered or licensed motor vehicle" is by 

definition, not a "new motor vehicle'' as that term is used in Sec, 7543(aJ, but is a used 

motor vehicle subject to State regulation. 

ColifitJ.of Plaintiff'sSecondA:n1ended Complaint 

The Court sha1I address Defendants argument regarding Count l of Plaintiff's 

complaint pertaining to new motor vehicles. The issue here is wllethet Defendants' 

installation of a "defeat device" in the computer software of new motor vehicles, and 

4 42 U.S.C.A. § 7550 (3) Except with respectto \iehicles oteng;ines irrtpotted or offetedforirrtpottation, 
the term "rieW motor vehicle" means a motor vehicle the equitable odegal title to which has neve!been 
transferred to an ultimate purchaser; and the term "new motor vehicle en.gine" means an engine in a new 
motor vehide or a motor vehicle engine the equitable or legal title tO Which has nevet beentrarisferred to 
the ultimate pllrchaser; and with respect to imported vehicles or engines, such terms mean a motor 
vehicle a.nd engine, Tespectively, manufactured after the effective date of a.regulation issued under section 
7521 of this title which is applicable to such vehicle or engine {ot which would be applicable to such 
vehicle or engine had it been manufactured for irrtportation into the United States). (errtphasis added) 
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Plaintiffs effort to enforce a civil penalty for such conduct, is an attempt by Plaintiff "to 

enforce any standard relatir1gto the control ofemissions frotn new motor vehicles". 

As described in In re Volkswagen "Clean Diesel", supra, the Clean Air Act 

includes withih its scope, regulation ofauxiliary emission controldevices (AECD)s. The 

Court wrotethe followinginthis regard: 

''The Clean Air Act, as arttended, vests EPA ·with significai1t authority fo set 
and enforce motor'""vehide emission standards. 42 U.S.C. § 7521(a). Pursuant 
to that authority\ EPA has set emission limits for, among other pollutants, 
NOxanddiesetpartkulate111atter. 40 C.F.R.§ 86.1811-04, TheCleanAirAet 
also requires EJ?A to administer a certification progra111 to ensure that aU 
vehideS introduced into United States commerce satisfy these and other 
emission standards. 42 U.KC. § 7525(a). '. . · 

Among the information a manufacturer must include in an application 
for certification is a list of an auxiliary emission control devices (AECDs) 
installed in, thg vehicles, 40 C.F.R. § 86.l844~01(d}(n}. AECDs sense factors 
such as engine and vehicle speed for purposes of activating and deactivating 
vehicle emissfon controls, Id. § 86.1803~01s, EPA regulations perrnit the use 
ofAECDs duringcedain clriving conciitions, such as at high altitude ifthense 
is justified to protect the vehicle, or during engine start-up. See id.§§ 
86.1803-01; 86.1810~09(t)(2)c But an application for ceitification must 
include ''ajustificati011 for ea.ch AECD ... and [a] rationale for ,vhy it is not a 
defeat device." Id. §86;1844,-01(d)(11). 

A defeat device is an AECD '"that reduces the effectiveness of the 
·emission controLsystem under conditions ,,vhich may reasonably be expected 
t6 be encountered in normal vehicle operation and nse,"; subject to limited 
exceptions. 40 G.F.R § 86.1803- 0L EPA prohibits the insta1lati011 of defeat 
devices in all new pas~enger vehicles, see id.§§ 86;1$09-106, 86.1809~12, 

s "Defeat device·. means .an auxiliary emission control. device (AECb).that. reducesthe.•effectivenessof the 
emission control system under conditions which may reasonably be expectedto be encountered in normal 
vehicle operation.anduse,unless: 
(1)•Such conditions are substantially included in the Federal ernissiontestprocequre; 
(2) The need fottheAECD isjustifiedinterms of protecting thevehicle against damage or accident; 

n.. 

6 §§86,1809~10 (d}The following provisions.apply for vehicle designs.designated hytheAdrninistr.a(1r·tb 
he investigated for possible defeat devices: 
(1}The manufactnrermnst show to the satisfactionoftheAdrninistratorthat thevehieledesign does not 
incorporate strategies that unnecessarily reduce emission control effectiveness exhibited during the 
Federal Test Procedure or Supplemental Federal Test Procedure (FTP or SFTP) when the vehidc is 
qperated nri.der conditions that may t'easomibly be expected to be encountered in normal operation ancl 
use. 
(2}thefollqwing iuformationrequirt'1nents apply: 
(i) Upon request by th<'~ AdtnitJistratot,·the ma11ufaetµ.rcr itiU$t ptotfrlea.n ex:planaho1i.containing·dctailed 
information regarding test programs, engincel'ing evalirntions, design spcdfica.tions, cahbfations, oh-
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and the Clean Air Act gives EPA authority to bring a chil action against any 
disobedient manufacturer, 42 U.S.C. §§ 7522(a}(3)(B); 7524(b). The Clean 
Air Act also prohibits manufacturers from introducing into commerce any 
new motor vehicle that is not covered by a certificate of conformity, and 
sirnilarly grants EPA authority to enforce that restriction. 42 U.S.C. §§ 
7522(a)(1); 7524(b). And even if a manuf::icturer obtains a certificate of 
conformity, the certificate is 1tot deemed to cover vehicles that are not as 
described in the tnarmfacturer's application for certification "in all material 
respects." 40 C.F.R. § 86.184$-'1o(c)(6}" 2017WL3816738 at *1 

Regarding the vehicles made the subject this action, the Court in In re 

Volkswagen ''CleartDiesel", supra, made the follov.ing observation: 

''Vqlkswagen installed its defeat devicein nearly 600;000 "dean diesel"vehicles, 
modelyears 2009through 2016. But the company did notdisdosethedefoat device in 
its applications for hew-vehicle certification, or in meetings with. EPA and CARBY staff 
during.·the certification.process; Only by installing the·defeatdevice in its vehicles·was 
Volkswagen able to obtain EPA and CARB certificates of conformity. Th fact, these 
vehicles release NOx at factors up to 40 times higher than EPA lirnits.;, 201,7 WL 
3816738 at *2, · · · 

Theruli11g in In re Volk$wagen "Clean Diesel'', supra, differs procedurally 

from tile case before lb.is Comt on the basis t:hat the State Plaintiff in that case, the State 

of Wyoming, had developed a Statelmplernentation Plan (SIP} in 1972, which is allowed 

underthe pro,isions 0£42 tJ:S.C §741o(a)(1), that requires each State to develop a State 

Implementation Pla.n to enforce EI)A's national ambient air quality standards (NAAQSJ. 

Once a SIP is adopted and implemented; it has the force and effect of federal law and 

can be enforced in federal Court. Since the State of Alabama does not have a SIP, and is 
seeking enfo:rcement of simil~r civil penalties under State law, there is no federal 

question sufficientto invoke 'arising under'jurisdiction under §1:331. 

As cited in In re Volkswagen ··clean Dieser, supra, the two Wyoming 

provisions sought tobe enforced in the State action were as follows: 

''Two provisions of the State's SlP are atissue in this case. The first is an''anti
tampering>' fule, which.provides that: 

boatd computer a1gorith111s, and design strategies incorporated for operation both during and outside of 
the F\;.'deral emission test ptoc:ednrc. · 

7 California Air Resources Board 
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No person shall fote:rttiortally remove, alter or otherwise render ineffective 
or inoperative .. , any ... air pollution control device or system which has 
been installed on a. motor vehicle or stationary foternal combustion engine 
a.s a. requirement of any federal law or regulation. Rules Wyo. I)ep't of 
EnvtL Quality, Air Quality, ch. 13, § 2(a)., .. 

The second SIP provision at issue is an ''anti-concealment" rule, 
providing that: 

No person shall c:ause or permit the installation or use of any device, 
contrivance or operational schedule which, without resulting in reduction 
of the total amount of air contaminant released to the. atmosphere, shall 
dilute or conceal an emissi()n frpm a source. Rules Wyo; Dep't of Envtl. 
Quality, Air Quality, ch. 1, § 4(a)'' 2017 WL 381673Rat *4 

Wyoming's a.11ti4a.mpering rules are substantially the same as the anti-tampering 

provisions contained inAla •. Code §22-28-22(a)Sand its· implementing regulation, 335., 

3-'9-.069. 

In In re Volkswagen "Clean DieseP', supra, because of the different 

pr0<~edural posture of the case, due to the State's attempt to enforce civil· penalties under 

its SIP, rather than under State law, the Court addressed Defer1dant's motiqn to dismiss 

on grounds ofthe preclusive effect of Sectiot1 209(a) of the Clean Air Act, rather than 

remand the action back to Wyoming state court. In addressing that defense, the Court 

discussed the ma.nnerin which federal legislation can be adopted so as to preempt the 

field ofits operation. The Court wrote: 

For present purposes , . . whether Wyoming's SIP is federal la,"', ot sdrhe 
comhinatio11 of state and federal law is 119t material. That is because the 
clause of the Clean Ait Act at issue, Section ~09(a}, expressly provides that 
'No State ... shall adopt orattenipt to enforce any standard relati11g to the 

8 Ala. Code§22-28-22(a) "; .. , "Any person who .. , submits any.false information under this chapter,.or 
any rule or regulation thereunder, including knowingly making a false material statement, representation, 
or oet1:ification, or knowingly rendering inaccurate a monitoring device or method .. : " 

9 Regulation 335-3-9-.06 ofChapter 335-3-9, AlabarnaAdrnitiistrative Code, "In addition to the other 
strictures contained in this Chapter, no person shall cause, suffer, allow, or permit the removal, 
disconnection, and/or disabling of a(n] ... exhaust emission control system,. or evaporative losscoptrol 
system which has been installed oh a motoryehicle; nor shall any person defeat the design purpose of a.ny 
such motor vehicle p9Hutiort control de\<ice by installing therein or thereto any part or component which 
is not a comparable replacert),ent part()( C(Jmportent of the detice ... " 
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control of em1ss1ons from ne,v motor vehicles .... ' 42 U.S.C. § 
7543(a)(emphasis added). By prohibiting States from attempting to enforce 
any coveredstandard, Section209(a} not only preempts certairtstate law, but 
also prohibits certain state action, · 

Accordingly, whether characterized as state or federalJaw; ifW:yoming 
seeks to nse its SIP to enforce a standatd \vithin the purvie,,v of Section 
209(a); itistaking action that the Clean Air Act prohibits States to take. 

Further, whether the anaJysis is characteri:zed as preemption or purely 
as the interpretation of a federal regulatory scheme, the Court's task is the 
same: to examine the text ofSection 209, to consider its context vvithin the 
Clean Air Act, artd to consider relevant precedents and authorities that speak 
to Congress's purpose and intent See, e.g., Dolan v. (J.S. Posta[Service, 
546 U.S. 481, 486, 126 S,Ct. 1252, 163 L.Ed.2d 1079 (2006)(interpreting 
federal 1avv outside pteemption context; "[i]nterpretation ... depends upon 
reading the whole statut01ytext, consideting the plirpose and context of tlle 
statute, and consu1ting any precedents or authorities that inform the 
analysis"}; Medtronic, I11c. v. Lohr, 518 U.S. 470, 485'-86, 116 S.Ct. 2240; 
135L.Ed.2d 760 (1996} {interprefing federal lavv ,-.ithin preemption context; 
"thepurpose of Congress is the ultimatetot1chstone," as discernedfrom "the 
language of the pre-'emption statute and the statutoiy framewofk 
surrounding it," as wen as the "structure and purpose of the statute as a 
·whole'') (it1ternal qttotatiott marks.omitted). 

And to the extent there is a difference betviieert the preemption 
an,::'llysis and standard statutory interpretation, the preemption framework 
actually benefits Wyoming. That is because of the presutnption that ''the 
historic police powers oft he States were not to be superseded by [a] Federal 
Act il'nless that was the clear and manifest purpose of Congress," 
Medtronic, 518 U.S. at 485, 116 S.Ct. 2240 (quoting Rice u. Santa Fe 
Elevator Corp;, :331. U,$. 21$, 230, 67 $.Ct. n46, • 91 L.Ed. 1447 (1947)}; see 
also Pac. Merch. $hipping Ass 'rt. v. Goldstene ("Pac. Merch. II '}, 
639 F3d 1154, 1167 (9th Cir .. 2011) (applying the. presumption against 
preemption in · considering whetht!r. the Submerged Lands Act preempted 
state environmental laws; "[g]iven the historic presence of state law in the 
area of air pollution") (internal quotation mark$ oinitted}," 2017 WL 
3816738 at *6 

Thus, vvhethet a particular Act of Congress preempts State action is a matter of 

Congressional intent to be gleaned the language of the pi-e-emptio11 statute, the 

sfatt1tory framework surrounding it, or the strµctt1re and purpose of the statute as a 

"''hole. Since the preemption claimed under the Clean Air Act is i11 the area of a State's 

sovereign right to exercise its police po,wer, then thete is a presumption against federal 

preemption. 
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though envfro11rne11tal regulation has traditionally been a matter of state 

authority, passage of the Clean Air Act and its amendments have 111ade environmental 

regulation a joint federal - state project, with the States primarily regulating emissions 

from stationary sources, and the federal government regulating emissions from motor 

vehicles. Engine Mfrs. Ass'n v. US1i.P.A., 88 F.3d1075, 1079, 319 tl.SApp.D.C. 12 

{IJ.C. Cir. 1996); see also Naf'lAss'nofHome Builders v. San Joaquin Valley 

Unified Air Pollution Control Dist., 627 F.3d 730, 733 (9th Cir. 2010J{"[T]he 

[Clean Air) Act gives the states the job ofregulatingstaticmarysources of pollution, but 

the EPA ... [is] responsible for regulating emissions fr9m motor vehicles arid other 

mobile sources.;'}. 2017 WL 3816738 at *7 

Regarding the pree111ptive effect of the CAA, the Court, in In re Volkswagen 

"Clean Diesel", StLpra, relied pri111arily on the authority of.Engine Mfrs. Ass'n v. 
US E.P.A .. , 88 F.3d 1075, 319 U.SApp.JJ.C. 12 (D.C. Cit. 1996) fot its finding of 

complete preemption of the CAA in regulating emissions standards in new 111otor 

vehicles, wherein the Court wrote: 

"The CAA contemplated that the states Would carry out their responsibility 
~hiefly by regulating stationary sources, such as factories and power plants. 
Both before and after the 1977 <1mendments, Pub.L. No. 95--.95, 91 Stat. 
685, many of the statutory requirements for SIPs relateq. to the regulation of 
stationary sources ... 

In contrast to federally encouraged state control over stationary 
sources, regulation of motor vehicle emissions had been a principally federal 
project.See generallyM.otor Vehicle ]Jttanufacturers Ass;n v. New 
Yo1"k State Dep 't of E11.vtl~ Co11.se~., 17 F.3d 521, 524~27 (2d Cir.1994) 
(''MVMA"); Motor &Equip. Mfrs. Ass'11., Inc. v. EPA, 627F.2d 1695, 
1101~03, 1108"--cll (D.C.Cir.1979) {"MEMA"), cert. denied,446 tJ.S. 95.2, 100 
s.ct. 2917, 64 L.Ed.2d Bo8 (1980). Theregulatory difference is explained in 
part by the difficulty of subjecting motor vehicles, which readily m()ve across: 
state bquridaries, to control by individual states. Congress had another 
reason for asserting federal control in this area: the possibility of 50 different 
state regulatory regimes "raised the spectre of an anarchic patchwork of 
federal and state regulatory programs, a prospect which threatenedto create 
nightmares for the manufacturers." ME.MA, 627 F'.2d d.t 1109. 1\.vo years 
after authorizing federal emissions regulations, therefore, Congress 
preempted the states from adopting their own emissions standards. The 
Second Circuit has referred to this pree111ption as ''the cornerston~" of Title 
Il, the portion of the CAA that governs tnobile pollution sources. MVMA, 17 
P.3dat526. 
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In spite of Cortgtess; determination to protect manufacturers from 
multiple emissions standards, see ME.MA, 627 F.2d at 1109 (citing S.Rep. 
No,403, 90th Cong,, 1st Sess. 33{1967)U.S.Code Cong.&: Admin.News 1967, 
pi 1938}, California was granted an exemption from the § 209(a) 
preemption." 88 F.3d 1075 at 1079 

Therefore, a.nd rather definitively; the Clean Air Act applies to and completely 

preempts State action or enforcement of emissions standards fornew motor vehicles, as 

that term is expressly defined in the Clean Air Act. See, 42 U.S,C.A. § 7550 (3} The 

term "standard", however, is not expressly defined in the CAA, apclunder the statutory 

interpretive rule that where a claim of cqmplete preemption is made in the area of a 

State's police power I the presumption is against total preemption. The Court ttlrned to 

the authority of Engine Mfrs. Ass,,1 u~ South Coast Air Quality Management 

District, 541 U.S. 2461) 24 S.Ct. 1756, i58 L.Ed.2d529 (2004) to address the issue of 

whether regulation of use of au~iliary emission control devices (AECDs) or ''defeat 

devices'', even in new motor vehicles, cortstituted a "standard'; for purposes of the 

preemptive effect of the CAA 011 new n1otor vehicles. The Court v.rrote that the issue iu 

South Coast was ,vhethet the intent of Congress, in the use of the word "standard" 

referred only tothe numerical amount of emissions to be allowed, or whether the intent 

was broader to include 11urnerical limits and the eqµipment needed to insure that the 

numerical limit is achievedinwhile in operation. The Court wrote: 

"The Distric:t Court's dete.rmination that thi~ express pre-emption provisfoi1 
did not invalidate the Fleet Rules hinged on its interpretation of the word 
"standard'' to include only regulations that compel manufacturers to meet 
specified emissionJimits.1.'his interpretation of''standard''in turn caused the 
court· to draw a distinctio11 between purchase restrictions (not pre-empted) 
and sale restrictions (pre.,-empted}. Neither· the manufacturer,,specific 
interpretation of "standard" nor the resulting distinction between purchase 
and sale restrictions finds suppottin the text of § 209(a) or the sfructure of 
the CAA. 
"'Statutory constructionrnust begin·vvith the language employed by Congress 

and the assumptiort that the ordinary tneanihg of that language accurately 
expresses the legislative purpose."' Park 'N Fly, Inc. v. Dollar Park & 
Fly, Inc., 469 U.S. 189) 194, 105 $.Ct. 658, 83 L.Ed.2d 582 {1985); 

· Today; as in 1967 when § 209(a.) became la-w, ''standard" is defined as 
that which ''fa established by authority, custom,. or general consent1 . a.s a 
1:i1odel or example; criterion; test.'' Webster's Second Ne\v International 
Dictionary 24.55 (1945). The criteria referred to in § 209(a} relate to the 

Case 3:15-md-02672-CRB   Document 4583-1   Filed 12/21/17   Page 15 of 31



DOCUMENT 195

State of Alabama v. Volkswagen AG, et al. 
Civil Action Number CV 2016~903390 
Page 15 of30 · · · 

emission characteristics of a vehicle or engine. To meet them the vehicle or 
engine rtn.1st not emitmore than a certaih amount of a: given pollutant; must 
be equipped with a cerfoirr type ofpollution-conb·otdevice, or ntust have 
some other design feature related to the control of emissions. This 
interpretation is consistent with the use·of "standard" throughout Title Hof 
the CAA (which governs emissions from moving sources) to denote 
requirements such as numerical emission levels with trhich vehicles or 
engines must·comply; e.g.,42 0.S.C. § 7521(a)(3}(13)(ii), or emission..,cohtrol 
technology·with which they must be equippedi e.g.,§ 7521(a}(6}'' 24 S.Ct at 
t761 . . . 

Rather dearly, therefore ''standard" as used in 209(a) refets not only to the 

numerical amount of emissions from the motor vehicle, ,vhich rnnst he below a ce1tait1. 

amount set irtthe CAA, butalso to the equipping ofthe rnofot vehicle vvith certain types 

of pollution control devices or sorne other desigi1 feature related to the control of 

emissions froil1 the motor vehicle. The operation of auxiliary erni$sion control 

devices(AECDs), or "defeat device'', installed by the manufacturer of new cars is 

therefore within the scope of Section 209(a) of the CAA and subject to cotnp1ete 

preemption, thus precluding a State action to enforce civil rernedies under the Alabama 

Air Pollution ControlActof1971("AAPCA") Ala. Code §.22-28'"'1 et seq. (1975). 

])efendant's Rule 12(b)(6) motion to dismiss oh grounds that a.rt affitrnalive 

defense, namely complete preclusion under the provisions of Section 209(a) ofthe CA.A; 

42 U.S.C.A. §7543{a), regarding Count I of Plaintiff's Second Amended Complaint is 

well taken. 

Cottfit II of Plaintiff's Second Amended Complaint 

Plaintiff has characterized Count TI of its complaint a.s applicable to "in-use" 

motor vehicles, that is; v~hicles which are not new motor vehicles and for Which it 

dairnsthe right to regu1ateis notpteerrtpted by the.express languag~ of the CAAat42 

U.S.C.A. §7543(d). 

Defendants argue for dismissal of Count IT under a theory that, as pled, the 

allegations of 'Wrongdoing ''relate back'; to the time of manufacture and to the original 

manufacturers and are therefore captured under the preemptive langµage of Section 

2.09(a} of the Act. 
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The Gou.rt irtiri re Volkswagen "Clean Diesel", supra, which appears to be 

the touchstone opinion governing this case, does not perform this type of analysis. 

Rather, the Court, while conceding that regulation of"in-use"vehides falls to the States, 

such a findingis not abso1ute nor doesitholdin all cases. Instead, there is a dichotomy 

between intrastate and interstate actions which exists along a temporal spectrum 

commencing from the date of initial sale of a new vehicle to a time more re111ote from 

the date of initial sale. Along the temporal.spectrum, the closer the ·State's attempt at 

enforcement of a regulation to the date of initial sale, the Inore likely t1J.at the attempt is 

to be barred under the provisions of Section 209(a) as the attempt is more likely to be 

made against the manufacturer and the effort is a burden to interstate commerce. 

However, the more remote in tirn.e that conduct is undertaken that would affect the 

emissions of a motor vehicle; then such effort is more likely art intrastate matter, not 

likely ai111ed at the manufacturer and therefore, under the provisions of 209(d) 

susceptible .to State regulation. and enforcement. 

the real issue is to determine the dividing line, the point at which an "in-use'' 

motor Vehicle may become subject to State regulation because the effect on interstate 

commerce has lessened to the point that States may so regulate. 

The Courtinin re Volkswagen. "Clean Diesel'\ supra, ,vrote the following: 

"The Clean Air Act does include a savings clause, which permits States to 
establish and enforce "in-use" vehicle restrictions. Pac. Merch. Shipping 
Ass'rt v. Goldsterte("Pac. Merch. I'l 517 F.3d 1108, 1115 (9th Cir, 
2008}. Specifically, Section 209(d}providesthat: 
'Nothing in this part shall preclude or deny any State or politicalsubdivisicm 
thereof the right 9therwise to control, regulate, or restrict the use, operation, 
or movement of registered ot licensed motor vehicles.' 42 U.8.C. § 7543(d). 

By allmving States to regulate 'registered or licensed 1notor vehicles/ 
as opposed to new motorvehides, Section 209(d) preserves States' inherent 
authority to police conduct witlli11. their borders, and 4lso enables thetn to 
develop additional tools to meet theEPA~establishedNAAQS. T11spection and 
maintenance programs are an example of ''in use'; iegulations. See 42 U.S.C. 
§ 7541(h)(2). . . .. 

Artti~tamperihg and concealment laws can also be applieci as "in use" 
regulations; prohibitii1g the disabling of emissio11~control systems and the 
use of device$ that conceal on,-road emiS$ions, See Arnold W. Reitze Jt., Afr 
Pollution Control Lawt Compliance and Enforcement§ 10-5(d) {2001) 
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("[M]any state-5 prohibit the operation of motor vehicles when air pollution 
devices have been tentoved, altered, of rendered inoperative."}. 

tn some circumstances, the dividing line between Section 209(a} and 
209(d) can be more difficult to decipher. Imagine, for example, that a State 
requires all vehicles ,-vithin it, once driven off the new,.car lot, to he equipped 
\vith an emission-co11trol de'VICe that is IlOt required by E:PA regulations. The 
State may argue that this standard is not "telat[ed] to the control of 
emissions from new motor vehicles," 42 U.S.C. § 7543(a)(emphasis added}; 
but instead regulates "the use, operation or movement <Jf registered or 
licensed motor vehicles,'' icl. § 7543(d). A State regulation. of this sort; 
however, could significantly reduce the Clean Air Act's effectiveness in 
preventing the type of"<tnarchic patchwork of federal and state tegtilatory 
programs'; that would "threaten[ ] to create nightmares for the 
manufacturers." EMA, .88 F.3d at 1079(citation .. omitted). Vehicle 
manufacturers would likely feel pressure to install the ernission-control 
device required by the State in its new vehicles. And if other States also 
e$tablisbed.shortly,..off-the-lotemission-controlrequitehlents, ·manufacturers 
could. face the "possibility of 50 different state regulatory regirnes," which 
Congress soughtto avoid. Id.', 2017WL 3816738 at *9 · 

To "decipher" the dividingJine behveen 209(a)complete federal preemption and 

209(d} allowq.nce of state regttlatiqn and enforcement, the Court turnedtothe ruling in 

Allivay Taxi, Inc. V• City of New Yo,-k, 340 RSupp. 1120, 1124 (S;D.N. Y. 

1972),aff d, 468 R2d 624(2d Cir. 1972), which remains as sound authority on the issue. 

The Court 'WrOte essentially that as long as the State enforcement is not too much of a 

burden on jnterstc1te commerce, then such State regulation and enforcement will not be 

preempted un.der the provisions of Section 209(a) of the CAA The Court wrote: 
1
' • • .TT]he history and text of the [Clean AirJ Act shq,v that the second 
preemption sectionvvasmadenbttoham.stringl9calities in their fight against 
air pollutfon but to prevent the burden on interstate commerce which w91Jld 
result if, instead of uniform standards, every state and locality vvete ]eft free 
to impose different standards for exhaust emission control de\ices for the 
manufacture and sale of rtew cars. 

Thus, the second preemption section restricts states c1nd localities 
fro111 setting their o,vn standards for nev,r molor vehicles, which are defirted 
as motor vehicles 'the equitable or legal title to ,vbich ... [have} never been 
transferred to ~ti U}tirnate ptuchaser.' The statutory definition reveals·.a clear 
congressional intent to preclude states and localities from setting their own 
exhaust emission control standards·only \\1th tespectto the manufacture and 
distribution of new automobiles, That narrow purpose is further suggestedby 
the remainder. of the: section, which ptohibits states and localities from 
setting standards governing emission controldevices befotetheinitialsale or 
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registration of an automobile. Finally, congress specifically refused to 
interfere with local regulation of the use or rilcNernent of motor vehicles after 
they have reached their ultimate purchasers. 

We do not say that a state or locality is free to impose its own emission 
control standards the moment after a new car is bought and registered. That 
Would be an obvious circurn,,ention of the Clean Air Act and vmuld defeat the 
congressional. purpose of preventing obstruction to·intetstate commerce. The 
pteemption sectionsJ however, do not preclude a state or Locality from 
imposing its own exhaust emission co11tro1 standal'ds upon the resale or 
reregistration of the automobile. Nor do they pt<:clude a locality frmn 
setting its own standards for the licensing of vehicles for commercial use 
within thatlocality. Such regulations would cause only minimal interfere11ce 
with interstate commerce, since they vwµld he dir~cted primarily to 
inti'astate activities and the bu1·de11 of compliance would be on individual 
owners and not on manufacturers and distributors.''(emphasis added) 340 
F.Supp. at 1124 · 

The determining factor for delineating whether the federal preemption of Section 

209(a) of the Clean Air Act applies to in-use motor vehicles, is a d.eterminatioh of 

whether State regulation and enforcementwould fallon individual owners or on origiifal 

manufacturers, a11d thus would pose a burden on interstate commerce. BXainples of 

fields in "vhich the State may aGt are in the relicensing and retegisttation of a motor 

vehicle or in the regulation of commercial vehicles,though the Cou1t did not limit such 

circumstances only tothosedted in the opinion. 

The Cotirt in In re Volkswagen "Clean Diesel", supra, also wrote the 

following: 

"In Engine. Ma:nufacturers I v. US E.P.A., 88 F.3d 1075, 319 
U.S.App.D.C. 12 (D.C. Cir. 1996) ] . the D.C. Circuit cited favorably 
toAllway, noting that the ''Allway Taxi interpretation, postponing state 
regulation · S<> that t:he bur<len of compliance will not fall on the 
manufacturer, has prevented the definition 9f 'new motor vehicle' from 
'nullifying' the motor vehicle preemption regime." EMA, 88 F.3d at 
1086. EPA has also embraced Allway Tari, explaining that a. Stat~1s ''in 
use" regulations cannot "amount to a standard relating back to the original 
design of the engine by the original ~ngine manufacturer." EPA, Controlof 
Air . Pollution; . Detetmirtation . of Significance for Nonroad. Sources and 
Emission Standards for.NewNonroad Compression-Ignition EnginesAt or 
Above 3Z Kilowatts, 59 Fed. Reg. 31306-01, :31330 (June 17, 1994) ("EPA 
expects that the principles articulated inAllway Taxi will be applied by the 
courts to arty State adoption ofin~use controls. "l" 2017 WL 3816738 ati-10 
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The EPA Regulation cited by the Courtin In re Volkswagen "Clean Diesel", 

supta, ControlofAir Pollution; Determination of Significance for non~road Sources and 

Emission Standards for New Non-road Compressionc,Jgnition Engines at or Above 37 

Kilowatts, 59 FR 31306-,01, 1994 WL 263931, June 17, 1994, bears review as it further 

elucidates the point at which an in""use licensed and registered motor vehicle can 

become subject to State regulation and enforcement. The regulation states the 

following: 

"This final rule establishes for the purpose of these. federal regulation$, a 
definition of "ne\V" as it applies to all domestically manufactured and 
imported 'new· non-road engines', 'new non-road vehicles,' and 'new hon
road eqtdpment' New non-road engines, vehicles,and equipmentatedefined 
as engines, vehicles, and equipment the ~quitable or legaftitfo to which has 
not been t1·ansferted to cut ultimatepurchaser: The ultimate purchaser is 
defined as the first person who in good faith purchases such engine, vehicle, 
or equiprnentfor purposes other thar1 resale, · 

For some engines, vehicles, or equipment, the passage of title in the 
United States may not formally occur or mariufacttirers rnay retain. title and 
]ease the engines ot equipment. In these cases, a domestic or imported non
road engine, no11-road vehicle, ()t nonroad equipment ,vill retainits stattis as 
"nevv" until such engine or vehicle is "placed into service." Anengine, vehicle, 
ot equipmeht is considered ''placed into service" when the engine, vehicle, or 
equipment isused.forits functional purposes, 

EPAbelieves thatthe definition ofnew should include the "placed into 
service" addition to the motor vehicle definition of new found in section 216 

of the Act because of the nature of the non-road market. Non-toad e11gines, 
non-rqad vehicle$ and non~roa.d equipment ate often leased atid maiiltained 
by th~ manufacturer well into the usefµl lift} of the non-,road eqnipment. A 
piece of equipment, the title of ,vhich has passed to the ultimate purchaser, 
should not be treated differently than a piece of equipment which is being 
used buthasnotyet passed to ah ultimate purchaser. · 

The Agency believes that t:his definition of "new" comports \Vith the 
language, intent and structure of the · Clean Air Act and is a permissible 
construction of the statute. Contrary to the assertion of soine comme11ters, 
EPA's definition of "new;' is consistent with the dictionary definition of the 
word as "having existed or been rnade but a short time." Webster's Ninth 
New Collegiate Dictionary\ 1990. Generally speaking, manufactured products 
are sold soon after thev are made and are considered new until thev are sold or 11sed; • .·. · · · · ·· ·· · • ·· · · 

The cornmenters' definition ofne,,v-"a,nything manufactured after the 
Clean Air Act Amendments' enactment Qr an applicable. regulation's 
promulgation-would mean, by contrast, that any engine manufactured after 
a certain datf would be new forever;This is pertainly not the plain meaning 
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of "new." Congress could have stated that the federal preemption applied to 
certain equipment manltfactured after a certain date, but Congress did not do 
so. E'.lsetvhere in title ll, Congress specified that a provision cmly applied to 
products manufactured after ,J cert~in date (see, section 218 requiring a ban 
on engines manufactured after the 1992 model year that require leaded 
gasoline} or first introduced into con:nnerce after:-1 certain date (see, section 
211(f)regarding prohibition on fuels thatare not substantially similar tofuels 
used to certify vehicles as meeting emfosion standard5,}. 1'he lack of such a 
date here further supports that Congress intended ''new'' to mean newly 
manufactured and not yet sold. · · 

The legislative record also shows Congre$sional intent that "new'' 
should refer to newly manufactured products. In his coUqquy ·with Senator 
Wilson explaining the final versio11 of section 209(e), Senator Chafee notes 
that 'because the pteemption is lin1.ited to rte,v engine standards only, States 
can continue to require existing and in-use non-road engines to reduce 
emissions, .. '(Emphasis added) 136Cong,.Rec. S17237 (October 26, 1990} 

This language is echoed by similar language from Senator Baucus in 
his report to the Senate on. the conference bilL 136 Cong. Rec. S16976 
(October 27, 1990). Jf Congress intended the ddirtition of nevv non-road 
engines or equipment, and as a result the preemption; to apply to .an engine 
for its entire life, then itwould appear that there would be no disti11ction 
betWeennew andin-use non,-road engines, as an engine manufactured aftet 
a certain date would always be new. Yet the $tatements of Senator Chafee and 
Senator Baucus cleariy contemplate such a distinction. 

The Agency's definition ofnew is also consistent vdththe way the Act 
approaches motor vehicle emission control. As noted earlier, section 216 

defines new in the context of motor vehicles as 'a motor vehicle the equitable 
or legal title to which has never been transferred to an ultimc1te purchaser.' 
The Act applies federal emissions standards to "new" vehicles. These federal 
standards are enforced through certification, assembly line; and recall 
testing. States, on the other hand, have a role in motor vehicle c1nission 
control through inspection/maintenance progrqms and are not restricted 
from controlling used vehicles. The section 2mJ(a) prohibition of state 
regulation of motor vehicles addresses only "rtev/' motor vehicles and engines 
and prohibits state reguiatioi1 that occurs before sale, titling, or registration 
of thevehicle. · 

The Clean Air Act Amendments of 1990 take a parallel approach to 
non.,road standards and enforcement. . . . Given that the preemption 
provisions for new motor vehicles and new norr-road engines appear irt the 
Same section of the Clean Air Act, it is reasqnable tObelieve thatCongres~ did 
not intend. for the . word . "new" to be defined differently vfithi11 the same 
section• \Vithout statingthis·.intent explicitly. 

There is not a compellfog policy ot factual Justification for defining 
'nevv' differently in the non~roadand motqr vehicle contexts. State xegulatiqn 
of non-road engines does not generally present a11y greater degree of 
disrt1ption of the movement of products, ~ngines or eqi,;Jipment betwee11 
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states than does regulation of motor vehicles. The comments provide little if 
a.ny justification, in terms of relevant distinctions betweeri rnotor vehicles 
a.pd non-road engines, to justify such a significant departure frorn EPA's 
established practkeforregulating mobile sources. 

The Agency's definition of ne,v is also consistent with case law. In 
AUway Taxi, Inc. v. City of New York, the court held that ,vhere the 
exercise of local police power serves the purpose of a federal act--the Clean 
Air Act in that case....,.the preemptive effect of the act should be narrnwly 
construed .. In keeping vvith that principle, EPA believes that the definition qf 
"new" should be construed na'rtowly in order to protect states' rightsf 
particnlarly in an area such as public health in which stales traditionally 
exercise control. California's nonroad regulations will serve the purpose of 
the federal act by improving air quality. . . 

In. Allway 1'axi, the c011rt. discussed the federal pree1nption of new 
motor vehicles andinterpteted the rneaning of new motot vehicle as defined 
in Section 216 of the Act. The court noted that this definition 'reveals a clear 
congressional intent to preclude states and localities from setting their own 
exhaust emission control standards only with tespect to the mariuf acture 
and distribution of new autontobilei,_' the court stated further that the 
narrow purpose in the definition is reinforced by prohibiting states and 
localities from setting emission standards before the initial sale or 
registration of an automobile. Congress specifically declarecl that section 
209 did notpreemptstatesfrom regulation of the use or movement of motor 
vehicles after they have reached their ultimate purchase ts. 

EPA believes that the fy.rther a state requirement is removed h1 time 
from the 111(1.rrufactufe and distribnti01i of new engines, the less interstate 
commerce i$ Hkehr to be burdened. Futthennote, the legality of particular 
regulatory controls that a state may impose on non-road vehicles or engines 
that an~ no hmger new win depend upon the burden that such controls place 
on iilterstate commerce. In fact, the comt in AUway Taxistated that a state 
or locality is not free to impose its own emission control measures the 
1119rnent after a new car is bol1ght ancl regh;tered, 'That would be an obvious 
circumvention of the Clean Air Act and vvould defeat the congressional 
purpose of preventing obstruction to interstate cornmerce.' The courtfµrther 
stated that federal preemption. does not, however; prechtde a state from 
imposing ils uwn exhaustemission control standards upon the resale. or 
reregistration of the automobile . . Furthermore,. states are iIOt precluded 
from setting standards for licensing o{vehicles for commercial use. These 
types. of regulations, which are mote remo,red, 'would cause only minhnal 
interference .. with. intersfate . commerce, since theV \'\'Ould be directed 
primarilv to intrastate activities and the burden of cornpliance ,,vould be on 
individual bv\.rners and in-state users . and not On manufacturers and 
distribtttors.'(emphasis added) 

EPA expects that the principles articulated in Allway Taxi will be 
applied by the courts to cmy State adoptionofin-- use controls. For E!X<Cl.rnple, 
mantrfactu:rets have voiced a concern that California ,,vould attempt to 
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hnpose in-use emission control measures that would apply immediately after 
a new vehicle or engine were purchased.As the Allway Taxi court said, 
such standards applied to almost~ne\V vehicles wo'uld be an atterhpt to 
circumvent section 209 preemption and would obstrnct interstate 
commerce." 59 Fed. Reg. 31306---,01, 31329-30 

Allway Taxi, thus provides the C9urt with certain parameters delineating the 

point of departure between the total preemption of Section 209(a} of the Clean Air Act, 

and the area in which the States may regulate and enforce emissions standards under 

Section 209(d)9fthe CAA. The criteria jsthatState regulation ofin~use motor vehicles 

must not burden interstate commerce and manufacturers creating the possibflity of 50 

different state regulatory regimes and the specter of an anarchic patchwork of federal 

and state regulatory programs, a prospect which threatened to create nightmares for the 

manufacturers. To accomplishthis federal purpose: 

• The further a state requirement is removed in time from the manufacture and 

distribution of new engines, theless interstate commerce is likely to be burdened. 

So, the time from the date of manufacture and irtttoductioh of the motor vehicle into 

the stream ofcommerce is afactor; 

• Upon resale and retitling of a motor ·vehicle .after its initial sale, the State may 

regulate andenforce•emission requirements; and, 

• In the licensing of commercial vehicles,theStates may regulate and enforce its own 

emissions standards. 

Because the burden is likely t9 fall on the user of the vehicle rather than on the 

manufacturer, the preemptive effect of Section 209(a) will hot apply to bar the State 

action. there may be other instances beyond those cited herein and must be reviewed 
on a case bycase basis; 

In In re Volkswagen "Clean Diesel", supra, the State of Wyoming was 

attempting to enforce·theprovisions of its.SIP ~ithregard to register~dmotor vehicles, 

that is, withregardto vehicles alreadyin use. The Court nevertheless held, applying the 

criteria set forth in Allway Taxi, that the State was preempted from such regulation 

and enforcement TI1so ruling; the Court wTote the following: 

"The dispute between Wyoming and Volkswagen centers on whether 
Wypming's da.ims a.re prohibited attempts to enforce new"'Vehicle emission 
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standards, § 209(a}; or permitted attempts to regulate the operation of 
registered vehicles withinthe State,§ 209(d) ... ~ [\\T]hatabout the situation 
here, whete Volkswagen installed a defeat device in thousands of vehicles 
before they were introduced into interstate cornm erce? 

Evert though E.PA's rule prohibiting defeat devices is a standard covered by 
Section 209(a}, amicus curiae Harris County contends that Section 209(a) 
prohibits States only from enforcing that standard before the initial sale of 
EPA-approved vehicles ..... Harris County contends thatSection 209(a) does 
not bar Wyominis claims because Volkswagen's "dean diesel" v~hicles have 
been certifiedalready, a.nd insorne cases have been onthetoads i11 Wyoming 
for7yeats. 

Barris County is correct that Section 209(a) keeps States from 
intn1ding into EPA's new-vehicle certification process and its pre.;.sale 
tegula.tion of vehicles; but the provision's text and context, a.hd Congress's 
purpose in enacting it show that even after a vehicle is introduced into 
Gommerce certain.State regulation cqmeswithinSection 209(a}'sl)ounds. 

Starting with the text of Section 209(a)1 the provisio11 speaks most 
directly to whatStates are prohibited from regulating, notwhen they a.re 
prohibited from doing so. States are prohibited from attempting to enforce 
"any standard relating to the control of emissions from new motor 
vehicles." The provision does not state, however, that States are prohibited 
·from attempting to enforce· such standards ·ortly·before the sale of new 
vehicles. The consequence of this distinction is most readily observable in the 
context of fraud:-against'-EPA type claimg. If; after certification, it is 
discovered that a manufacturer tampered with vehicles during testing, and 
the manufacturer's vehicles accordingly did. not comply with EPA's new~ 
vehicle emission standards, the Clea11 Air Act vests EPA with authority to 
hdng a civil action, and in some instances even a criminal aQtion, against the 
manufacturer. See 42 U.S.C. §§ 7413(c)(2}; 7522{a); 7524(b). But beca11se 
Section 2.09(a} prohibits States fr()n1 enforcing "standard[s] relating to the 
control of emissions from new motor v~hicles," both before and after the 
vehicles enter iI1to commerce, States cannotliothe same. . · 

· ReadingSectio11209(a)inthisway also furthers Congress's purpose in 
enactingtheptovisic)Il. By.batri11gState enforcement ofnew .. vehicle emission 
standards, both before and after the initial sale of a vehicle, Section 209(a) 
keeps States from interfering with EPA investigations and enforcement 
actions based nn fraud or deceit against the Agency during the new-vehicle 
certification process. If States were also permitted to police such deception,. 
there could be a muJtiplicity of redundant investigations and enforcement 
actions, "rais[ing] the spectre ofan anarchic patchwork of federal and state 
regulatory programs, .... [andJ threaten[ing] · to create nightmares for the 
.manufacturers." EMA, 88 E3d at 1079 (internal quotation ntarks omitted}. 

The Supreme Court's decision ·inBuckman Co. i,. Plaintiffs' Legal 
Committee, 531 u.S. 341, 121 KCt. 1012, 148 L.Ed.2d 854 · (2001) also 
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supports reading Section 209(a) as prohibiting State claims predicated on 
deceit against EPAdurihg t1ew::vehicle certification .... 

AlthoughBuckmun was an implied preemption case, the Court's 
analysis is instructive in ipterpreting the scope of Section 209(a). Lil(e the 
FDA in the realrn of medical devices, Congress. has vested EPA with 
significant· authority to regulate. and enforce new~vehicle emission standards. 
If, despite this authority, States could bring actions against vehicle 
manufacturers based on deceit of ·EPA during new-:Vehicle· cettifi.cation, 
manufacturers would be forced to comply v.ith EPA regulations "in the 
shadow of so . State" regimes, which would "dramatically increase the 
burdens;, manufactutes would face in bringing new vehicles to rnarket. 531 
U.S. at 350, 1~1 S.Ct. 1012. These additional burdens would hamper 
Congress's purpose in enacting Section 2.09(a}, and counsel against a cabined 
reading of. Section 209{a} that would only prohibit States from interfering 
with the initial sale of EPA-approved vehicles. 

Having established (1} that EPA's rule prohibitfog the installation of 
defeat devices in new vehicles is a standard that Section 209(a} bats States 
from enforcing; and (2.) that Section 209(a} proscribes States from enforcing 
this standard even after the relevant vehicles are introduced into commerce~ 
one.·more.questionremains: IsWyomirtg attempting to enforce this standard 
through·its tampering and concealment.claims againstVolkswagen? 

The answer is yes. ,Although the relevant ~IP provisioris do pot use the 
term "defeat device;" their application here is ultimately predicated on 
Volkswagen installing such a device in its "clean diesel'; · vehicles during 
nrnnufacturing. That. is not only conduct EPA prohipits, but is also conduct 
that EPA has already investigated, and which culminated in dyil consent 
decrees, a guilty plea, and billions of dollars in penalties and mitigation costs, 
some of which vvill compensat~ Wyoming artd its residents, and together 
which will fully mitigate the environmental harm caused by Volkswagen's 
conduct. If Wy(}ming · (and other States) are allowed to h()ld Volkswagen 
tesportsible for the same conduct, they will be effectively "penalize[ing] 
[Volkswagen l for producing engines which failed to cornply with the Federal 
standards,,, and for ''conceal[ingJ or misrepresent[ingJ [those} violations." In 
reOffice of Attorney General, 269 A.D.2d at 11~12,709 N.YS.2d t,5 

, . . Wyoming argues that. it is not attempting to enforce EPA's 
standard prohibiting the installation of defeat devices in new vehicles, 
because its claims areba.sed only or1 the operation of Volkswagen's defeat 
device within the State. Frarned in this way, Wyornirtg contends that its 
claims are permitted under the Clean Air Act's savings clause, § 209(d); 

The operation of Volkswagen's def eat device on the roads of 
Wyoming, however~ ·Cannot.be so easilyseparatedfroni its.installation .. For 
one thing, all defeat devices perform by reducing the effectiveness of 
emission control systems during "normal vehicle operation and use." 40 
C.F.R. § 86.1803=01. That is how a defeat device works. Under Wyoming's 
reading, then, every defeat device installed in a new vehicle that is later 
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registered in the State will violate its tampering and concealment rules, 
without any additional action by the manufactt1rer who · installed the 
device. Thus, even ifWyoming is regulating theuseofdefeatdevices, ffis also 
effectively· regulating their installation. 

Further, Wyoming's claims are materially distinguishable from "in 
use'; vehicle regulations permitted under Section 209(d}. As noted above, 
courts and EPA have recognized that, consistent vvith Congress's purposein 
enacting Section 209, permissible "in use" regulations ''cause only minimal 
interference with interstate commerce," a.nd the ''burden of compliance" with 
an fo~use regulation is generally '(on individual owners and not on 
manufacturers and distributors.'' Allway Taxi; 340 F.Supp. at 1124; see 
also 59 Fed. Regi 31306-01, 3133o(explaining that a State's "in-use" 
regulations cannot "amount to a standard relating back to the original design 
ofthe engine by the original engine manufacturer"). For ~xample, inthe case 
of a mechanic who disconnects a vehicle's catalytic converter in the repair 
shop, the regulated conduct occurs within a single state and the burden of 
compliance is on the mechanic and the owner of the vehicle. , . 

. ·. In contr<1st, Wyoming's tampering and conc:ealment cl<1ims place the 
burden of compliance on Volkswagen as the manufacturer. To ensure 
accurate emissions' reporting and the fu:11 use of vehicle emission 
controls, Volkswagen must uninstall the defeat-device software. And even 
then, modifications to the vehicles are needed for them to perform as 
represented. (See Cornpl. ,i 104 (noting thatif the vehicles' emission~control 
system operated fu:lly, as currently configured, "particulate matter would ... 
clog and break the engine's diesel particulate filter").) 

Wyoming's regulations therefore .. amount to impermissible . State 
"startdard[s] relating back to the original design of the engine by the original 
engine manufacturer.'' 59 Fed. Reg. at 31330. Further, Wyon1ing's claims 
{and those of other States) threaten to interfere with interstate commerce, 
because they . are predicated on conduct that occurred during the 
manufacture of hundreds of thousands of vehicles intended for distribution 
throughotit the United States. This, of course, does not mean that 
Volkswagen cannot "be held responsible for the consequences of its actions. 
As is readily apparent from tl-iis MDL, Volkswagen has indeed been held 
responsible. But because Volkswagen's conduct took place during 
manufacturing, Congress ·determined that EPA, not· the 50· States, was best 
situated to regulate it" 2017 WL 3816738 at *10-14 

The Court ha.s reviewed a copy of the complaint filed in People of the State of 

Wyoming v. Volkswagen Group ofAmerica, Inc. et al, In the United States District 

Court for the Northern District of California, Civil No. 16-CV-271-J ("the Wyoming 

COmplai:oJ"} to compare its allegations v.ith those alleged in the State of Alabama's 

complaint filed in this aytion. In the Wyoming Complaint, the State alleged that 
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I)efendants had developed emission concealing technology to hide NOx emissions from 

2.0 and 3.0 diesel engines in its 2009,,2015 model vehicles. The State sought 

enforcement ofcivil penalties under its State Implementation Plan (SIP}.10 

In its factual allegations~ the Wyoming Complairit at~1! 81,,84 mirrors the Factual 

Allegations in the case befo:re this Court, verbathn, at 1!1l 35c,37; ~!1186-87 of the Wyoming 

complaint is the same as ,r,r38'"'39 for the Alabama Complaint; 1!91 Wyoming to ,r42 for 

Alabama; and i-194 Wyoming for ,i43 Alabama. The recitation of the six generations of 

defeat devices in Subpart B of the Wyoming Complaint is the same as the said recitation 

contained in Subpart B of the Complaintbeforethis Court; the allegation of scieutet 011 

the part of Defendants' executives in Subpart C of both complaints is the same, though 

not identical. 

Under Subpart E(iii) of the Factual Allegations in the Wyoming Complaint, 

Wyoming alleges that irt October 2014, Defendant proffered that it would cure a high 

emissions result with the California Air Resources Board (CARB) by conducting 

software reGalls.1) Wyoming also alleged that on Novem"ber 26, 2014 and on December 

12, 20:i4, in recall related submissions tb the E.PA and CARB, Defendant touted the 

Generation 2 software recall as a 'pro-active' 'upgrade'. Wyoming also alleges that 

Defendant sent notic:es to dealers and customersJalsely describing the software updates 

as being issued to "assure the vehicle's tailpipe emissions are optimized and operating 

efficiently", stating that the software tecaJl ,,Tas "part of Volkswagen's ongoing 

commitment to our environment, and in cooperation with the United States 

Enviromnental ProteGtionAgency.>'12 

Subpart E of the Factual Allegations qf Plaintiffs Second Amended Complairtt is 

styled ''Pefendants tampered with used vehicles." Under this heading~ many of the 

factual allegations are quite similartothose·made inthe WyomingComplaintrelatedto 
software recalls. 

However, the exception is the allegation contained in ,rS2 of Plair1tiffs Second 

Amended Comp1aint;•·WhereintheState·oiAlabarna alleges: 

10 Wyorhin:gComplaint: 1[1[ 2~3 
n Wyoming Complaint '1]164 
.12 Wyoming Complaint '1]1<:;7-68 
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''The first instance concerns the installation of the 'steering wheel recognition 
function' on used vehicles in Alabama. In or about 2012, used Subject Vehiclesbegan to 
develop hardware failures. Voll{swagen AG engineers determined that the failures were 
the result of Subject Vehicles starting in 'dyno' test mode, rneaning that the emissions 
control system was turned on. VolkswagenAGandVWGOA employees decided. toadda 
'steering wheel recognition function' to new and used Subject Vehides to allow these 
vehicles tp start in 'streef mode, meaning that the vehicle now started "'1th the 
emissions control system turned off. Volkswagen AG and/or VWGOA then ordered 
mechanics at Volkswagen-branded dealerships in Alabama to install the new software 
function on used vehicles in Alabama." 

In the Wyoming Complaint, the State ofWyoming made the following claims: 

Claim I - ConcealingEtnissions 

Under this Claim, Wyoming alleges that as of November 1, 2015, there w-ere 1,196 

Subject Vehicles operating in the State of Wyoming and t:he violation alleged was that 

the Defendants had "installed software in theSubject\rehicles that conceals the vehicles' 

actual emissions ofnitrogerLoxides by·activatingair poilution control systems ortlywhen 

the vehicles are undergoing emissions testing and not during normal on-road 

operating."1-1 

Claim JI -Tampering 

Under this Claim; Wyoming aUegesthat as of November 1, 2015, there were 1,196 

Subject Vehicles operating in the State of Wyoming and the violation alleged was that 

the Defendants had ''intentionally jnstalled software•in the Subject Vehicles that tenders 

c~rtain air pollution control devices and systems required under federal law, inoperable 

or ineffective during normal. driving conditions. ,;14 

In the State ofAlabatna's Second Amended Complaint, Alabama statesits claims 

irt two counts as well, as fallows: 
Count l = Concealing emissions by di.sconnecting or disabling an exhaust 

emissions control system in violation of ADEM Admin. Code Regulation 33S"'3-9~.06 

with respect tQ new inotor vehicles, 

Count II - Concealing emissions by disconm~cting or disabling an exhaust 

emissions control system in violation of ADEM Admin. Code R.egulation 335"'.3--9-.06 

with respect to nsed motor vehicles. The operative allegation tinder Count II states: 

13 wyoinirig Coinplairit,r22s 
14 Wyoming Complaint ,i235 
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''Defendants and/or persons acting on behalf of Defendants caused or allowed the 
disconnection or disabling ofthe exhaust emission control system installed on a motor 
vehicle each arid every time Defendants or someone acting on Defendants' behalf 
installed, updated, or otherwise maintained defeat device software on a vehicle that was 
licensed orregisteredin Alabama. (emphasis added.}15 · · · 

This language underlined as cited hereinabovefrom Plaintiffs Second Amended 

Complaint, is lifted from 42 U.S.C.A. 1(7543(d)which provides: 

"Nothing in this pa rt shall preclude or deny to any State or political subdivision thereof 
the right othet\vise to cc>litrol, regulate, or restrict the use, operatfo11, or movement of 
tegisteted or licensed mo tot vehicles.'' 

The Court must consider whether Plaintiff's have artfully pied themselves into a 

Section 209(d}·claim, or whetherthe.substanceoftheallegationsactually falLunderthe 

complete preemptive provisio11s of.Sectio11 209(a}of the Clean Air Act. 

The substance of the (l.Uegation, contained in~82 of Plaintiff's Second Amended 

Complaint, is that the Defendants, as manufacturers of the Subject Vehicles16, created a 

software update to be fitted on the said vehicles to mote efficiently allow the auxiliary 

emission control devices {AECDJ ot, "defeat devices'', to function so as to mask the 

subject vehicles' actualernissions during testing. 

Iii much the same way, Plaintiff in the Wyoming Complaint sought to hold 

Defendants Hable under Wyoming's SIP for issuing recalls to update the computer 

softwareto createthe same result, namely, a better way for the defeat devicetooperate 

so asto mask the true exhaust emissions of the subject vehicle; 

Looking to the Allway Taxi criteria, in order for a field of State regulation and 

enforcement to open under Section 209(d) of the CAA, State regulation ofin~use motor 

vehicles must not burden interstate commerce and manufacturers "creating the 

possibility of 50 different state regulatory regimes and the specter of an anarchic 

patchwork of federal and state regulatory programs", Plaintiff$ Count II, though 

addressed to alteraticms made to used vehicles; nevertheless, cloes not allege that any 

"third party" performed the alterations, R,1th~r the allegation is that the Defendant 

manufacturers produced the software update and therefore only they can be held liable 

1s.:Plaintiffs Second Amended Complaint ~l:26 
16 Audi,. Porsche and Volkswagen diesel engine vehicles.starting '"dt:ltthe 2009 modelyear. Plaintiffs 
Second Ainertded complaint '112 
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since they are the only alleged manufacturer and supplier of the "steering wheel 

recognition function" software. Plaintiff seeks to hold Defendants liable for civil 

penalties under the doctrine of respondeat superior or agency since the modification 

was sent to authorized dealerships of Defendant manufacturers; 

Though 59 Fed.. Reg. 31306':,-,01, 31329~30; cited hereinabove, states that federal 

preemption does hot preclude a State from imposing its own exhaust en1ission control 

statrdards µpon the resale or reregistration of in use motor :vehicles, nor from setting 

standards for licensing of vehicles for commercial use, these types of State l'egulations 

are not preempted by Section 209(a) of the CAA if they 'would cause or1ly minimal 

interference with interstate commerce, since they would be directed primarily to 

intrastate activities, a11d the burden of cornpliance would be on individqal owners and 

in-state users and not on manufacturersanddistributors. 

While Plaintiff has not pledthatthe "used motor vehicles"; which 'were made the 

subject of the insfa.Uation of steering wheel recognition function software, were motor 

vehicles·thalhadbeen resold or recertified, or lhat the said "usedmotor vehicles" ,vere 

licensed for commercial use, State regulationamlenforcemen± actions canbe had only if 

to do so would not burden interstate commerce and the burden of enfol'c:ement would 

fall on individual owners of the said vehicles rather than on the faanufacturer; 

However1 in the case before the Court, the enforcement action is dfrected. ex:clt1si\iely' to 

the manufacturers andthatis where the burden·ofany remecly\vould fall. 
The Cou1t therefore finds that the Court in In re Volkswagen ··clean 

Diesel", supra, has spoken to the issue of State regulation and enforcement of 

standards with regardto ''irt-µse" motor vehicles in a way that fotedosesJ>fo.intiffs daitn 

under Count lI as welL 

WHEREFORE, the foregoing matters and authority having been considered by 

the Court~ the following is. hereby ORDERED: 

1. Defendant's motion to dismiss Plaintiffs Second Amended Com.plaint on 

grounds that the affirmative defense of complete federal preclusion of the 

State claims presented is hereby GRANTED. 
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2. Defendant's motion to stay said discovery filed on September 18, 2017 and 

Plain.tiff's motion to compel discovery filed on September 25, 2017 are both 

rendered MOOT by the Court's order entered on this date. 

3. Each party to heat their oWil costs. 

DONEAND ORDERED C>N TI-lISTl-IE 18th DAY OF DECEMBER, 2017. 

~~_____::,/_-k~~~~~· 
JOSEPHL.· R 
PRESIDIN ClRCUIT JUDGE 
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