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TO THE WITHIN NAMED PLAINTIFF
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A WRITTEN RESPONSE TO THE ENCLOSED

PRELIMINARY OBJECTIONS WITHIN TWENTY (20)

DAYS FROM SERVICE HEREOF OR A JUDGMENT

MAY BE ENTERED AGAINST YOU.
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BENNETT, BRICKLIN & SALTZBURG LLC
Attorneys for Defendant,

Andrea Constand
By: Victoria M. Komarnicki

Attorney I.D. No. 34673

By: Margot B. Smith

Attorney I.D. No. 312807

1601 Market Street, 16th Floor

Philadelphia, PA 19103

(215) 561-4300

komarnicki@bbs-law.com

msmith@bbs-law.com

BRUCE L. CASTOR, JR., ESQUIRE

COURT OF COMMON PLEAS

PHILADELPHIA COUNTYv.

ANDREA CONSTAND and

BEBE H. KIVITZ, ESQ. and

JACOBS KIVITZ & DRAKE, LLC and

DOLORES M. TROIANI, ESQ. and

TROIANI & GIBLEY, LLP

OCTOBER TERM, 2017

NO: 0755

PRELIMINARY OBJECTIONS OF DEFENDANT ANDREA CONSTAND TO THE

PLAINTIFF'S AMENDED COMPLAINT

Defendant Andrea Constand, by and through her attorneys, Bennett, Bricklin & Saltzburg

LLC, does hereby move this Honorable Court to sustain these preliminary objections to the

plaintiffs amended complaint, and in support thereof, avers as follows:

1 . The plaintiff commenced this action by the filing of a complaint on November 1 ,

2017, to which defendants Bebe H. Kivitz, Esquire, Jacobs Kivitz & Drake, LLC, Delores M.

Troiani, Esquire, and Troiani & Gibney, LLP filed preliminary objections, and the plaintiff

Case ID: 171000755

Control No.: 18010671

.

i



Case ID: 171000755

Control No.: 18010671

thereafter filed an amended complaint on December 18, 2017. See Plaintiffs Amended Complaint,

attached hereto as Exhibit "A".

In-hand service was made on Andrea Constand at her residence in Toronto, Canada2.

on December 18, 2017. The undersigned counsel had entered their appearance on her behalf on

December 13, 2017.

3. The plaintiff lost his 2015 bid for reelection as the Montgomery County District

Attorney, and in the instant lawsuit claiming civil conspiracy and abuse ofcivil process, he blames

defendants. See Exhibit "A".

4. In 2005, Ms. Constand made allegations to the police that comedian Bill Cosby

sexually assaulted her in 2004; the plaintiff, then Montgomery County District Attorney, declined

to prosecute Bill Cosby. See Exhibit "A".

The plaintiff made public statements about Ms. Constand and her allegations of5.

sexual assault, and Ms. Constand retained counsel - defendants Bebe H. Kivitz, Esquire ofJacobs

Kivitz & Drake, LLC and Delores M. Troiani, Esquire of Troiani & Gibney, LLP - to file on

October 26, 201 5, a civil suit against the plaintiff in the United States District Court for the Eastern

District of Pennsylvania claiming defamation and false light, which is ongoing.1 See Constand v.

Castor Dockets, Civil Action No. 2:15-cv-05799-ER, attached hereto as Exhibit "B".

The plaintiff alleges that defendants engaged in a "smear campaign" and a6.

"vendetta" against the plaintiff by filing the defamation lawsuit, which the amended complaint

insultingly and repeatedly characterizes as a, "knowingly false and frivolous lawsuit, without any

probable cause, for no legitimate purpose, and with the clear, improper purpose ofharming Castor

1 The most recent activity in the underlying suit was a motion for summary judgment filed by Bruce Castor on

October 27, 2017, to which a response was filed by Andrea Constand on December 20, 2017. The motion is pending

in front of the Honorable Eduardo C. Robreno. See Exhibit "B".
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in the [Montgomery County District Attorney] election as well as causing maximal reputational

damage." See, e.g.. Exhibit "A", | 71.

The plaintiff also claims that defendants maliciously procured, initiated, and7.

continued the underlying defamation action without probable cause, which the plaintiff

characterizes as a frivolous lawsuit. See, e.g. Exhibit "A", f 95-96.

8. The plaintiffs amended complaint is legally insufficient because it fails to state a

claim for abuse of civil process or civil conspiracy to commit abuse of civil process and must,

therefore, be dismissed with prejudice pursuant to Pa.R.C.P. 1028(a)(4).

The plaintiffs complaint makes claims of reckless, grossly negligent, and9.

malicious behavior in support of a claim for punitive damages, which is legally insufficient and

must be stricken pursuant to Pa.R.C.P. 1028(a)(4).

1 0. The plaintiffs complaint seeks legally impermissible damages - attorney's fees, an

amount "substantially in excess of this Honorable Court's jurisdictional threshold to guarantee a

jury trial," and unidentified special damages for injuries labeled "inter alia" - which must be

stricken with prejudice pursuant to Pa.R.C.P. 1028(a)(2) and (a)(3).

11. The plaintiffs 101 -paragraph-long amended complaint also contains scandalous

and impertinent matters in almost every single paragraph, which must be stricken with prejudice

pursuant to Pa.R.C.P. 1028(a)(2).

PRELIMINARY OBJECTION I

MOTION TO STRIKE FOR LEGAL INSUFFICIENCY - DEMURRER

PURSUANT TO Pa.R.C.P. 1028(a)(4)

12. Defendant incorporates herein by reference paragraphs 1 through 11 hereof with

the same force and effect as if set forth here at length.

13. A defendant may preliminarily object to a pleading where the pleading is legally
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insufficient (demurrer). Pa.R.C.P. 1028(a)(4).

"The question presented by a demurrer is whether, on the facts averred, the law14.

says with certainty that no recovery is possible." Employers Ins. of Wausau v. Penn. Dent, of

Trans.. 581 Pa. 381, 388 n.5, 865 A.2d 825, 829 n.5 (2005).

15. Here, no recovery is possible because the plaintiff has failed to state valid claims

for abuse of civil process and civil conspiracy to commit abuse of civil process.

Civil Conspiracy to Commit Abuse of Civil Process (Count I)

1 6. The elements of civil conspiracy are:

1) [A] combination of two or more persons acting with a common purpose to do

an unlawful act or to do an lawful act by unlawful means or for an unlawful

purpose;

2) an overt act done in pursuance of the common purpose; and

3) actual legal damage.

Goldstein v. Phillip Morris. Inc.. 854 A.2d 585, 590, 2004 PA Super 260.

"A complaint, and likewise, a counterclaim, for civil conspiracy must set forth all17.

of the elements, including actual damages, to withstand a challenge to its legal sufficiency."

Cohen v. Pelagatti, 364 Pa.Super. 573, 577, 528 A.2d 657, 659 (1987), citing Baker v. Rangos,

229 Pa.Super. 333, 351, 324 A.2d 498, 506 (1974).

"Absent a civil cause of action for a particular act, there can be no cause of action18.

for civil conspiracy to commit that act," i.e. there can be no cause of action for civil conspiracy to

commit defamation without the basis for a claim for defamation. Pelagatti v. Cohen. 370 Pa.Super.

422 432, 536 A.2d 1337 (1987).

19. The plaintiffs amended complaint alleges that all defendants engaged in a civil

conspiracy when they:

[AJcted in concert and with third parties with the purpose of satisfying their desires
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for revenge, greed, and to harm Castor.

All defendants acted maliciously, with the intent of injuring Castor and his

reputation, by initiating and continuing to abuse civil process in the malicious

representation.

All defendants took continuing overt acts in furtherance of their common purpose

to maliciously injury Castor.

In furtherance of their unlawful and unethical purposes, the Defendants attempted

to take advantage of the timing of the election so as to cause maximum harm to

Castor and further their own agendas.

As a direct and proximate result of the Defendants' described herein, Castor has

suffered actual losses identified in this Complaint including, inter alia, the expenses

of fighting the frivolous representation, as well as injuries to his reputation as both

a lawyer and as a political figure.

See Exhibit "A", 89-93 (with internal paragraph numbering omitted for clarity).

20. Thus, the legal insufficiency of the plaintiffs claim for abuse ofcivil process, infra,

establishes that the plaintiff has failed to state a claim for civil conspiracy to commit abuse of civil

process.

Abuse of Civil Process (Count II)

21. The plaintiffs amended complaint does not state a claim for abuse of civil process

and must, therefore, be dismissed with prejudice.

22. "The tort of 'abuse ofprocess' is defined as the use of legal process against another

primarily to accomplish a purpose for which it is not designed." Shiner v. Moriarty. 706 A.2d

1228, 1236 (Pa.Super. 1998).

The elements of abuse of process are as follows: "[t]o establish a claim for abuse23.

of process it must be shown that the defendant (1) used a legal process against the plaintiff, (2)

primarily to accomplish a purpose for which the process was not designed; and (3) harm has been

caused to the plaintiff." Id,

To state a claim for abuse of civil process, the plaintiff must identify, "[sjome24.

5
Case ID: 171000755

Control No.: 18010671



Case ID: 171000755

Control No.: 18010671

definite act or threat not authorized by the process, or aimed at an objective not legitimate in the

use ofprocess. . . there is no liability where the defendants has done nothing more than carry

out the process to its authorized conclusion, even though with bad intentions." Freundlich &

Littman, LLC v. Feierstein. 157 A.3d 526, 531, 2017 PA Super 40.

Abuse of process and the wrongful use of civil proceedings are distinct causes of25.

action:

An action for wrongful use of civil proceedings differs from an action for abuse of

process. The gist of an action for abuse of process is the improper use of process

after it has been issued, that is, a perversion of it. Malicious use ofcivil process has

to do with the wrongful initiation of such process. Wrongful use of civil

proceedings is a tort which arises when a person institutes civil proceedings with a

malicious motive and lacking probable cause.

Sabella v. Milides. 2010 PA Super 48, 992 A.2d 180, 187-88 (2010).

26. Thus, the plaintiff fails to state a claim for abuse of process where the alleged

conduct is, at best, wrongful use of civil proceedings:

The gravamen of the misconduct for which the liability stated in this Section is

imposed is not the wrongful procurement of legal process or the wrongful initiation

ofcriminal or civil proceedings; it is the misuse ofprocess, no matter how properly

obtained, for any purpose other than that which it was designed to accomplish.

Rosen v. American Bank of Rolla, 426 Pa.Super. 376, 381, 627 A.2d 190, 192 (1993), quoting

Restatement (Second) of Torts, § 682.

27. The plaintiffs amended complaint fails to identify any abuse of legal process

because the plaintiff claims that defendants wrongfully procured, initiated, and continued the

underlying defamation case, allegations which constitute, at best, wrongful use ofcivil proceedings

under the Dragonetti Act. See 42 Pa.C.S. § 8351 et seq.

28. All the allegations in the plaintiffs amended complaint, regardless of labeling

Count II "Abuse of Process", relate to the underlying civil proceeding and are not "legal process."

See Rosen. 426 Pa.Super. at 381, 627 A.2d at 192 ("The word 'process' as used in the tort ofabuse
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of process has been interpreted broadly, and encompasses the entire range of procedures incident

to the litigation process").

29. The plaintiffs allegations are all based on the underlying lawsuit and not on any

legal process, stating that the defamation lawsuit against him is, variously:

• an "improper lawsuit," Exhibit "A" Tf 1 8;

• a "bogus lawsuit," Exhibit "A", 23, 29;

• "a tactically timed, patently frivolous lawsuit," Exhibit "A", f 24;

• a "manufactured lawsuit," Exhibit "A", f 25;

• a "legally flawed lawsuit," Exhibit "A", % 26;

• "a sham lawsuit," Exhibit "A", 1 27;

• a "malicious, knowingly false lawsuit," Exhibit "A", U 27;

• a "frivolous" lawsuit, Exhibit "A", ff 32, 35, 37, 76, 77, 79, 96;

• a "knowingly false and frivolous," Exhibit "A", 71;

• "scurrilous accusations made in the lawsuit," Exhibit "A", f 80;

• an "outlandish" lawsuit, Exhibit "A", f 8 1 ;

• a "baseless lawsuit," Exhibit "A", "[[81;

• a "malicious" action," Exhibit "A", f 85; and

• "knowingly false claims," Exhibit "A", f 98.

See Exhibit "A".

30. The plaintiff is trying to pass off his legally insufficient Dragonetti claim as a

claim for abuse of process.

3 1 . Any claim for wrongful use of civil proceedings is not ripe because the underlying

defamation action is ongoing and has not yet been resolved in Ms. Constand's favor; without a
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verdict against him in the underlying defamation matter, there is no evidence of the seizure of any

property or the plaintiffs person, an essential element of a claim under the Dragonetti Act.

Freundlich & Littman. 157 A.3d at 532.

Furthermore, the plaintiff fails to identify even one single instance in which32.

defendant Andrea Constand misused legal process.

In paragraph 98, the plaintiff lays out the processes he alleges were misused -33.

almost all of which are allegations of wrongful procurement, initiation, and continuing of civil

proceedings, which again fall under the Dragonetti Act and are not cognizable claims under the

tort of abuse of civil process, as follows:

Continuing to pursue knowingly false claims that Constand suffered lost

earnings, until these defendants were forced to withdraw that claim when

Constand admitted in her deposition that she had no lost earnings as a result

of anything they alleged Castor did;

Continuing to pursue knowingly false claims that Constand "suffered in her

business" until these defendants were forced to withdraw that claim when

Constand admitted in her deposition that she had no lost earnings as a result

of anything they alleged Castor did;

Pursuing knowingly false claims that Constant has "been brought into

scandal and reproach, and has been held up to scorn and contempt among

her neighbors, business acquaintances, and other good citizens and is

suspected by them of engaging in false accusations..." even when the

defendants knew these claims were fabricated, and when Constand admitted

that no such evidence of "scandal and reproach," "scorn and contempt

among her neighbors, business acquaintances ever existed related to the

claims in this frivolous lawsuit;

Continuing to prosecute a defamation per se claim even when these

defendants know that claim does not fit into any of the criteria for this claim

Failing to withdraw the False Light claim in light the inherent legal

inconsistency with their frivolous Motion to apply Canadian Law.

Continuing to file Motions after Constand testified that Castor's statements

were true.

8
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Exhibit "A", f 98.

34. The only allegations contained in paragraph 98 that relate at all to legal process are

all actions taken in the normal course of litigation -issuing discovery requests, filing a choice of

law motion, filing a motion to reopen discovery.

Finally, the plaintiffs amended complaint fails to identify any, "definite act or35.

threat not authorized by the process, or aimed at an objective not legitimate in the use of process."

Freundlich & Liftman, 1 57 A.3d at 53 1 .

36. Therefore, the plaintiff has failed to state a claim for either abuse of civil process

or civil conspiracy to commit abuse of process and the amended complaint should, therefore, be

dismissed with prejudice.

WHEREFORE, defendant Andrea Constand respectfully requests that this Honorable

Court sustain these preliminary objections to the plaintiffs amended complaint on the basis of a

demurrer and enter the attached order dismissing the plaintiffs amended complaint with prejudice.

PRELIMINARY OBJECTION II

MOTION TO STRIKE FOR LEGAL INSUFFICIENCY THE ALLEGATIONS OF

RECKLESSNESS, GROSS NEGLIGENCE, AND MALICIOUSNESS, AND CLAIMS

FOR PUNITIVE DAMAGES PURSUANT TO Pa.R.C.P. 1028(a)(4)

Defendant incorporates herein by reference paragraphs 1 through 36 hereof with37.

the same force and effect as if set forth here at length.

38. A defendant may preliminarily object to a pleading where the pleading is legally

insufficient. Pa.R.C.P. 1028(a)(4).

"The question presented by a demurrer is whether, on the facts averred, the law39.

says with certainty that no recovery is possible." Employers Ins. of Wausau v. Penn, Dept. of

Trans., 581 Pa. 381, 388 n.5, 865 A.2d 825, 829 n.5 (2005).

40. Here, no recovery for punitive damages is possible because the plaintiff has failed
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to state a valid claim that defendant Andrea Constand acted in a reckless, malicious, willful, or

grossly negligent manner.

The plaintiff claims that the conduct of Andrea Constand was reckless, grossly41.

negligent, and malicious in paragraphs 27, 29, 76, 77, 78, 79, 85, 90, 91, 95, and 100 of the

amended complaint. See Exhibit "A".

42. Both Counts I and II of the plaintiffs amended complaint make claims for punitive

damages in the ad damnum clauses. See Exhibit "A", see pp. 30, 32.

43. Under Pennsylvania Law, an actor's conduct is reckless only if he commits an act

or intentionally fails to commit an act that he has a duty to perform, with knowledge or reason to

have knowledge of facts that would lead a reasonable man to realize that his conduct creates an

unreasonable risk of harm to another and that such risk is substantially greater than that which is

necessary to make him liable. Sullivan v. Wolson, 262 Pa.Super. 397, 408-09, 396 A.2d 1230,

1236-37 (1979), citing Restatement (Second) of Torts § 500.

44. Allegations of recklessness and maliciousness must be supported by evidence of

conduct more serious than the commission of the underlying tort, here abuse of process. Sullivan.

262 Pa.Super. at 409, 396 A.2d at 1236-37.

45. Further, punitive damages "are not justified where the defendant's mental state rises

to no more than gross negligence." SHV Coal. Inc. v. Continental Grain Co.. 526 Pa. 429, 495,

587 A.2d 702, 705(1991).

46. Even accepting the well-pleaded facts of the plaintiffs amended complaint as true,

the plaintiffhas not alleged recklessness, maliciousness, or gross negligence - a fair reading of the

plaintiffs amended complaint demonstrates that the allegations are based solely on abuse of

process and civil conspiracy. See Exhibit "A".

47. Moreover, the plaintiff fails to set forth any specific facts alleging that Andrea

10
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Constand possessed the requisite knowledge ofunreasonable risk ofharm to the plaintiff. Id.

There are simply no facts or indications of behavior pleaded in the plaintiffs48.

amended complaint that would warrant the allegations ofreckless, malicious, and grossly negligent

conduct, and merely pleading the legal terms alone is not sufficient to support a claim for punitive

damages.

The amended complaint, therefore, contains legally insufficient allegations of49.

reckless conduct, which are improper pursuant to the applicable case law and Pa.R.C.P. 1028(a)(4).

WHEREFORE, defendant Andrea Constand respectfully requests that this Honorable

Court sustain these preliminary objections to the plaintiffs amended complaint and strike all

claims for punitive damages in Counts I and II, and strike all allegations of recklessness, gross

negligence, and maliciousness contained in paragraphs 27, 29, 76, 77, 78, 79, 85, 90, 91, 95, and

100 of the plaintiffs amended complaint with prejudice.

PRELIMINARY OBJECTION III

MOTION TO STRIKE THE IMPERMISSIBLE CLAIMS FOR DAMAGES PURSUANT

TO Pa.R.C.P. 1028(a)(2)(3) and (4)

50. Defendant incorporates herein by reference paragraphs 1 through 49 hereof with

the same force and effect as if set forth here at length.

Attorney's Fees

51 . A defendant may preliminarily object to a pleading where the pleading is legally

insufficient. Pa.R.C.P. 1028(a)(4).

52. The plaintiffs amended complaint makes claims in both Counts for attorney's fees.

See Exhibit "A", pp. 30, 32.

"Over and over again we have decided there can be no recovery for counsel fees53.

from the adverse party to a cause, in the absence of express statutory allowance of the same, or
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clear agreement by the parties, or some other established exception." Chatham Commc'ns. Inc. v.

Gen. Press Corp.. 463 Pa. 292, 300-01, 344 A.2d 837, 842 (1975).

54. The plaintiff has provided no express statutory authority, agreement by the parties,

or other established exception under which he may recover attorney's fees should he prevail at the

time of trial.

55. Therefore, the claims in Counts I and II for attorney's fees must be stricken with

prejudice.

Amount in Controversy Pursuant to Pa.R.C.P. 1021

A defendant may preliminary object to a pleading for, "failure of a pleading to56.

conform to law or rule of court." Pa.R.C.P. 1028(a)(2).

57. The ad damnum clause for both Counts of the plaintiffs amended complaint state,

"Wherefore, Castor respectfully requests that this Court enter judgment in his favor and against all

Defendants, jointly and severally, in an amount substantially in excess of this Honorable Court's

jurisdictional threshold to guarantee a jury trial, together with costs, attorney's fees, trial by jury

on all issues, punitive damages, and any other relief that this Court deems just and proper under

the circumstances of this case." Exhibit "A", pp. 30, 32 (emphasis added).

58. Rule 1021 states,

(a) Any pleading demanding relief shall specify the relief sought. Relief in the

alternative or of several different types, including an accounting may be demanded.

(b) Any pleading demanding relief for unliquidated damages shall not claim any

specific sum.

(c) In counties having rules governing compulsory arbitration the plaintiff shall

state whether the amount claimed does or does not exceed the jurisdictional amount

requiring arbitration referral by local rule.

(d) The court on its own motion or motion of any party may by discovery, pre-trial

conference, hearing or otherwise, determine the amount actually in controversy and

enter an order of reference to arbitration.
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Pa.R.C.P. 1021.

59. The plaintiffs amended complaint states a prayer for relief that implies a specific

sum and the word "substantially" should, therefore, be stricken from both ad damnum clauses.

Unspecific Damages Sought

60. A defendant may preliminary object to a pleading for failure to conform to law or

rule of court. Pa.R.C.P. 1028(a)(2).

A defendant may also object to a pleading for insufficient specificity in the61.

pleading. Pa.R.C.P. 1028(a)(3).

62. Under the Pennsylvania Rules of Civil Procedure, damages must be specifically

alleged: "[a]ny pleading demanding relief shall specify the relief sought." Pa.R.C.P. 1021(a).

63. The plaintiffs amended complaint contains claims for damages that state, "As a

direct and proximate result of the Defendants' actions described herein, Castor has suffered actual

losses identified in this Complaint including, inter alia, the expenses of fighting the frivolous

representation, as well as injuries to his reputation as both a lawyer and as a political figure."

Exhibit "A", 1 93.

64. Such unspecified damages "inter alia" unduly prejudice moving defendants' ability

to conduct discovery, prepare a defense, and try this case, and represent an attempt at trial by

surprise, which is impermissible under the Pennsylvania Rules of Civil Procedure and should,

therefore, be stricken with prejudice.

WHEREFORE, defendant Andrea Constand respectfully requests that this Honorable Court

sustain these preliminary objections to the plaintiffs amended complaint and strike with prejudice

the legally impermissible claims for attorney's fees in Counts I and II, the word "substantially" in

both ad damnum clauses, and the unspecified damages "inter alia" contained in paragraph 93 of
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the plaintiffs amended complaint.

PRELIMINARY OBJECTION IV

MOTION TO STRIKE THE SCANDALOUS AND IMPERTINENT MATTERS

PURSUANT Pa.R.C.P. 1028(a)(2)

65. Defendant incorporates herein by reference paragraphs 1 through 64 hereof with

the same force and effect as if set forth here at length.

66. A defendant may preliminarily object to "scandalous and impertinent matters" in a

pleading pursuant to Pa.R.C.P. 1028(a)(2).

"To be scandalous and impertinent, the allegations must be immaterial and67.

inappropriate to the proofofthe cause ofaction." Common Cause/Pennsylvania v. Com.. 710 A.2d

108, 1 15 (Pa.Cmwlth. 1998), affd, 562 Pa. 632, 757 A.2d 367 (2000).

68. "Scandalous matter consists of any unnecessary allegation which bears cruelly

upon the moral character of an individual, or states anything which is contrary to good manners,

or anything which is unbecoming to the dignity of the court to hear, or which charges some person

with a crime, not necessary to be shown. Vituperative and derogatory language will be stricken

from a pleading. Averments which are reproachful and not material will be stricken as scandalous."

Bland v. Bland. 50 Pa. D.&C.2d 44, 53 (1970), quoting Anderson Pa. Civ. Pract. § 1017.26.

Paragraphs 2, 8, 12, 13, 14, 15, 22, 41-63, and 65-67 and Exhibits A-G of the69.

plaintiffs amended complaint contain scandalous and impertinent matters that must be stricken

because they have no bearing on the plaintiffs claim that defendants abused legal process or

conspired to do so. See Exhibit "A".

70. The content and characterizations ofMs. Constand's allegations against Bill Cosby

contained in paragraphs 2, 8, and 41-63 and the procedural history and settlement of Ms.

Constand's civil cases against Bill Cosby in paragraphs 8, 12, 13, 14, 15, 22, and 65-67 are

14
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immaterial to all of the elements ofabuse ofprocess and civil conspiracy laid out hereinabove. See

Exhibit "A".

Ms. Constand's statements to the police in Exhibits A-D, the plaintiffs71.

characterization of the alleged inconsistencies in Ms. Constand's statements in Exhibit E, the

plaintiffs press release in Exhibit F, and the complaint from Ms. Constand's civil suit against Bill

Cosby in Exhibit G are entirely irrelevant to the instant matter, immaterial to the elements ofabuse

of process and civil conspiracy, and are included for the sole purpose of casting Ms. Constand in

a derogatory light. See Exhibit "A".

These scandalous and impertinent averments and exhibits can only have been72.

included in the plaintiffs amended complaint to cause Ms. Constand embarrassment and

humiliation, cast her in a negative light, and to prejudice the defense by interjecting irrelevant and

immaterial allegations, and must, therefore, be stricken from the plaintiffs amended complaint

with prejudice.

WEIEREFORE, defendant Andrea Constand respectfully requests that this Honorable

Court sustain these preliminary objections to the plaintiffs amended complaint and strike with

prejudice the scandalous and impertinent matters contained in paragraphs 2, 8, 12-15, 22, 41-63,

and 65-67 and Exhibit A-G from the plaintiffs amended complaint.

BENNETT, BRICKLIN & SALTZBURG LLC

BY: Victoria M. Komarnicki 1/8/18

VICTORIA M. KOMARNICKI

MARGOT B. SMITH

Attorneys for Defendant,

Andrea Constand
I
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BENNETT, BRICKLIN & SALTZBURG LLC

By: Victoria M. Komarnicki Attorneys for Defendant,

Andrea ConstandAttorney I.D. No. 34673

By: Margot B. Smith

Attorney I.D. No. 312807

1601 Market Street, 16th Floor

Philadelphia, PA 19103

(215) 561-4300

komarnicki@bbs-law.com

msmith@bbs-law.com

BRUCE L. CASTOR, JR., ESQUIRE

COURT OF COMMON PLEAS

PHILADELPHIA COUNTYv.

ANDREA CONSTAND and

BEBE H. KIVITZ, ESQ. and

JACOBS KIVITZ & DRAKE, LLC and

DOLORES M. TROIANI, ESQ. and

TROIANI & GIBLEY, LLP

OCTOBER TERM, 2017

NO: 0755

MEMORANDUM OF LAW OF DEFENDANT ANDREA CONSTAND IN SUPPORT OF

THE PRELIMINARY OBJECTIONS TO THE PLAINTIFF'S AMENDED COMPLAINT

I. MATTER BEFORE THE COURT

The preliminary objections of defendant Andrea Constand to the plaintiffs amended

complaint.

STATEMENT OF QUESTIONS PRESENTEDII.

Whether this Honorable Court should sustain with prejudice defendant's preliminary

objections to the plaintiffs amended complaint on the following bases:

1 . The plaintiffs amended complaint is legally insufficient (demurrer) and must be dismissed

pursuant to Pa.R.C.P. 1028(a)(4) for failure to state claims for abuse of process and civil

conspiracy because the plaintiffs amended complaint attempts to pass off his legally

insufficient and unripe Dragonetti claims as abuse of process, which is a legally distinct

action from wrongful use of civil proceedings;

2. The plaintiffs allegations of recklessness, gross negligence, and maliciousness, and his

claims for punitive damages, must be stricken because the allegations contained in the

plaintiffs complaint do not allege sufficient knowledge ofunreasonable risk ofharm;

3. The plaintiffs claims for legally impermissible damages must be stricken pursuant to
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Pa.R.C.P. 1028(a)(2), (3), and (4); and

4. The scandalous and impertinent matters contained in paragraphs 2, 8, 1 2- 1 5, 22, 4 1 -63 , 65

67, and Exhibits A-G of the plaintiffs amended complaint must be stricken pursuant to

Pa.R.C.P. 1028(a)(2).

Suggested Answer: Yes.

III. FACTS

Moving defendant incorporates herein by reference the facts set forth in the foregoing

preliminary objections as if set forth here fully at length.

IV. LEGAL ARGUMENT

A. The Plaintiffs Amended Complaint Must Be Stricken for Legal Insufficiency

(Demurrer) Pursuant to Pa.R.C.P. 1028(a)(4)

The plaintiffs amended complaint is legally insufficient and must therefore be stricken

with prejudice pursuant to Pa.R.C.P. 1028(a)(2). A defendant may preliminarily object to a

pleading where the pleading is legally insufficient (demurrer). Pa.R.C.P. 1028(a)(4). "The question

presented by a demurrer is whether, on the facts averred, the law says with certainty that no

recovery is possible." Employers Ins. of Wausau v. Penn. Dept. of Trans., 581 Pa. 381, 388 n.5,

865 A.2d 825, 829 n.5 (2005). Here, no recovery is possible because the plaintiff has failed to

state a valid claim for abuse ofcivil process and civil conspiracy to commit abuse of civil process.

1. Civil Conspiracy to Commit Abuse of Civil Process (Count I)

The plaintiffs amended complaint fails to state a claim for civil conspiracy to commit

abuse of process because it fails to state a claim for abuse of civil process. The elements of civil

conspiracy are:

1) [A] combination of two or more persons acting with a common purpose to do

an unlawful act or to do an lawful act by unlawful means or for an unlawful

purpose;

2) an overt act done in pursuance of the common purpose; and

2

Case ID: 171000755

Control No.: 18010671



Case ID: 171000755

Control No.: 18010671

3) actual legal damage.

Goldstein v. Phillip Morris, Inc.. 854 A.2d 585, 590, 2004 PA Super 260. "A complaint, and

likewise, a counterclaim, for civil conspiracy must set forth all of the elements, including actual

damages, to withstand a challenge to its legal sufficiency." Cohen v. Pelagatti, 364 Pa.Super. 573,

577, 528 A.2d 657, 659 (1987), citing Baker v. Rangos, 229 Pa.Super. 333, 351, 324 A.2d 498,

506 (1974). "Absent a civil cause of action for a particular act, there can be no cause of action for

civil conspiracy to commit that act," i.e. there can be no cause of action for civil conspiracy to

commit defamation without the basis for a claim for defamation. Pelagatti v. Cohen. 370 Pa.Super.

422 432, 536 A.2d 1337 (1987).

The plaintiffs amended complaint alleges that all defendants engaged in a civil conspiracy

when they:

[AJcted in concert and with third parties with the purpose of satisfying their desires

for revenge, greed, and to harm Castor.

All defendants acted maliciously, with the intent of injuring Castor and his

reputation, by initiating and continuing to abuse civil process in the malicious

representation.

All defendants took continuing overt acts in furtherance of their common purpose

to maliciously injury Castor.

In furtherance of their unlawful and unethical purposes, the Defendants attempted

to take advantage of the timing of the election so as to cause maximum harm to

Castor and further their own agendas.

As a direct and proximate result of the Defendants' described herein, Castor has

suffered actual losses identified in this Complaint including, inter alia, the expenses

of fighting the frivolous representation, as well as injuries to his reputation as both

a lawyer and as a political figure.

See Exhibit "A", 89-93 (with internal paragraph numbering omitted for clarity). Thus, the legal

insufficiency of the plaintiffs claim for abuse of civil process, infra, establishes that the plaintiff

has failed to state a claim for civil conspiracy to commit abuse of civil process.

3
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2. Abuse of Civil Process

The plaintiffs amended complaint does not state a claim for abuse of civil process and

must, therefore, be dismissed with prejudice. "The tort of 'abuse of process' is defined as the use

of legal process against another primarily to accomplish a purpose for which it is not designed."

Shiner v. Moriartv, 706 A.2d 1228, 1236 (Pa.Super. 1998). The elements of abuse of process are

as follows: "[t]o establish a claim for abuse ofprocess it must be shown that the defendant (1 ) used

a legal process against the plaintiff, (2) primarily to accomplish a purpose for which the process

was not designed; and (3) harm has been caused to the plaintiff." Id. To state a claim for abuse

of civil process, the plaintiff must identify, "[s]ome definite act or threat not authorized by the

process, or aimed at an objective not legitimate in the use ofprocess. . . there is no liability where

the defendants has done nothing more than carry out the process to its authorized conclusion,

even though with bad intentions." Freundlich & Liftman. LLC v. Feierstein, 157 A.3d 526, 531,

2017 PA Super 40.

Abuse ofprocess and the wrongful use of civil proceedings are distinct causes of action:

An action for wrongful use of civil proceedings differs from an action for abuse of

process. The gist of an action for abuse of process is the improper use of process

after it has been issued, that is, a perversion of it. Malicious use of civil process has

to do with the wrongful initiation of such process. Wrongful use of civil

proceedings is a tort which arises when a person institutes civil proceedings with a

malicious motive and lacking probable cause.

Sabella v. Milides. 2010 PA Super 48, 992 A.2d 180, 187-88 (2010). Thus, the plaintiff fails to

state a claim for abuse of process where the alleged conduct is, at best, wrongful use of civil

proceedings:

The gravamen of the misconduct for which the liability stated in this Section is

imposed is not the wrongful procurement of legal process or the wrongful initiation

ofcriminal or civil proceedings; it is the misuse ofprocess, no matter how properly

obtained, for any purpose other than that which it was designed to accomplish.

Rosen v. American Bank of Rolla, 426 Pa.Super. 376, 381, 627 A.2d 190, 192 (1993), quoting
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Restatement (Second) of Torts, § 682.

The plaintiffs amended complaint fails to identify any abuse of legal process because the

plaintiff claims that defendants wrongfully procured, initiated, and continued the underlying

defamation case, allegations which constitute, at best, wrongful use of civil proceedings under the

Dragonetti Act. See 42 Pa.C.S. § 8351 et seq. All the allegations in the plaintiffs amended

complaint, regardless of labeling Count II "Abuse of Process", relate to the underlying civil

proceeding and are not "legal process." See Rosen. 426 Pa.Super. at 381, 627 A.2d at 192 ("The

word 'process' as used in the tort of abuse of process has been interpreted broadly, and

encompasses the entire range of procedures incident to the litigation process").

The plaintiffs allegations are all based on the underlying lawsuit and not on any legal

process, stating that the defamation lawsuit against him is, variously:

an "improper lawsuit," Exhibit "A" f 18;

a "bogus lawsuit," Exhibit "A", ff 23, 29;

"a tactically timed, patently frivolous lawsuit," Exhibit "A", f 24;

a "manufactured lawsuit," Exhibit "A", f 25;

a "legally flawed lawsuit," Exhibit "A", f 26;

"a sham lawsuit," Exhibit "A", f 27;

a "malicious, knowingly false lawsuit," Exhibit "A", f 27;

a "frivolous" lawsuit, Exhibit "A", ff 32, 35, 37, 76, 77, 79, 96;

a "knowingly false and frivolous," Exhibit "A", f 71;

"scurrilous accusations made in the lawsuit," Exhibit "A", f 80;

an "outlandish" lawsuit, Exhibit "A", f 8 1 ;

a "baseless lawsuit," Exhibit "A", f 8 1 ;
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a "malicious" action," Exhibit "A", f 85; and

"knowingly false claims," Exhibit "A", f 98.

See Exhibit "A".

Any claim for wrongful use of civil proceedings is not ripe because the underlying

defamation action is ongoing and has not yet been resolved in Ms. Constand's favor; without a

verdict against him in the underlying defamation matter, there is no evidence of the seizure of any

property or the plaintiffs person, an essential element of a claim under the Dragonetti Act.

Freundlich & Littman, 157 A.3d at 532. It is significant that the plaintiffs additional allegations

contained in the amended complaint still fail to state claims for abuse of process. The plaintiff is

trying to pass off his legally unsupportable and unripe claim for wrongful abuse of civil

proceedings under the Dragonetti Act as abuse of process.

Furthermore, there is no legal or factual basis for any of the plaintiffs claims for abuse of

process or civil conspiracy. The plaintiff fails to identify even one single instance in which

defendant Andrea Constand misused legal process. In paragraph 98, the plaintiff lays out the

processes he alleges were misused - almost all of which are allegations ofwrongful procurement,

initiation, and continuing of civil proceedings, which again fall under the Dragonetti Act and are

not cognizable claims under the tort of abuse of civil process, as follows:

Continuing to pursue knowingly false claims that Constand suffered lost earnings,

until these defendants were forced to withdraw that claim when Constand admitted

in her deposition that she had no lost earnings as a result of anything they alleged

Castor did;

Continuing to pursue knowingly false claims that Constand "suffered in her

business" until these defendants were forced to withdraw that claim when Constand

admitted in her deposition that she had no lost earnings as a result of anything they

alleged Castor did;

Pursuing knowingly false claims that Constant has "been brought into scandal and

reproach, and has been held up to scorn and contempt among her neighbors,

business acquaintances, and other good citizens and is suspected by them of
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engaging in false accusations. . even when the defendants knew these claims were

fabricated, and when Constand admitted that no such evidence of "scandal and

reproach," "scorn and contempt among her neighbors, business acquaintances ever

existed related to the claims in this frivolous lawsuit;

Continuing to prosecute a defamation per se claim even when these defendants

know that claim does not fit into any of the criteria for this claim . . .

Failing to withdraw the False Light claim in light the inherent legal inconsistency

with their frivolous Motion to apply Canadian Law.

Continuing to file Motions after Constand testified that Castor's statements were

true

Exhibit "A", f 98. The only allegations contained in paragraph 98 that relate at all to legal process

are all actions taken in the normal course of litigation -issuing discovery requests, filing a choice

of law motion, filing a motion to reopen discovery.

Finally, the plaintiffs amended complaint fails to identify any, "definite act or threat not

authorized by the process, or aimed at an objective not legitimate in the use ofprocess." Freundlich

& Littman, 157 A.3d at 53 1 . Therefore, the plaintiff has failed to state a claim for either abuse of

civil process or civil conspiracy to commit abuse of process and the amended complaint should,

therefore, be dismissed with prejudice.

B. The Allegations of Recklessness. Gross Negligence, and Maliciousness and the

Claim for Punitive Damages Must be Stricken with Prejudice

A defendant may preliminarily object to a pleading where the pleading is legally

insufficient. Pa.R.C.P. 1028(a)(4). "The question presented by a demurrer is whether, on the facts

averred, the law says with certainty that no recovery is possible." Employers Ins. of Wausau v.

Penn. Dept. of Trans.. 581 Pa. 381, 388 n.5, 865 A.2d 825, 829 n.5 (2005). Here, no recovery for

punitive damages is possible because the plaintiff has failed to state a valid claim that defendant

Andrea Constand acted in a reckless, malicious, willful, or grossly negligent manner. The plaintiff

claims that the conduct of Andrea Constand was reckless, grossly negligent, and malicious in
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paragraphs 27, 29, 76, 77, 78, 79, 85, 90, 91, 95, and 100 of the amended complaint. See Exhibit

"A". Both Counts I and II of the plaintiffs amended complaint make claims for punitive damages

in the ad damnum clauses. See Exhibit "A".

Under Pennsylvania Law, an actor's conduct is reckless only if he commits an act or

intentionally fails to commit an act that he has a duty to perform, with knowledge or reason to have

knowledge of facts that would lead a reasonable man to realize that his conduct creates an

unreasonable risk of harm to another and that such risk is substantially greater than that which is

necessary to make him liable. Sullivan v. Wolson. 262 Pa.Super. 397, 408-09, 396 A.2d 1230,

1236-37 (1979), citing Restatement (Second) of Torts § 500. Allegations of recklessness and

maliciousness must be supported by evidence of conduct more serious than the commission of the

underlying tort, here abuse of process. Sullivan. 262 Pa.Super. at 409, 396 A.2d at 1236-37.

Further, punitive damages "are not justified where the defendant's mental state rises to no more

than gross negligence." SHY Coal. Inc. v. Continental Grain Co.. 526 Pa. 429, 495, 587 A.2d 702,

705 (1991).

Even accepting the well-pleaded facts of the plaintiffs amended complaint as true, the

plaintiff has not alleged recklessness, maliciousness, or gross negligence - a fair reading of the

plaintiffs amended complaint demonstrates that the allegations are based solely on abuse of

process and civil conspiracy. See Exhibit "A". Moreover, the plaintiff fails to set forth any specific

facts alleging that Andrea Constand possessed the requisite knowledge of unreasonable risk of

harm to the plaintiff. Id.

There are simply no facts or indications of behavior pleaded in the plaintiffs amended

complaint that would warrant the allegations ofreckless, malicious, and grossly negligent conduct,

and merely pleading the legal terms alone is not sufficient to support a claim for punitive damages.

The amended complaint, therefore, contains legally insufficient allegations of reckless conduct,
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which are improper pursuant to the applicable case law and Pa.R.C.P. 1028(a)(4).

C. The Plaintiffs Claims for Legally Impermissible Damages Must Be Stricken

1. Attorney's Fees

A defendant may preliminarily object to a pleading where the pleading is legally

insufficient. Pa.R.C.P. 1028(a)(4). The plaintiffs amended complaint makes claims in both Counts

for attorney's fees. See Exhibit "A", pp. 30, 32. "Over and over again we have decided there can

be no recovery for counsel fees from the adverse party to a cause, in the absence of express

statutory allowance of the same, or clear agreement by the parties, or some other established

exception." Chatham Commc'ns, Inc. v. Gen. Press Corp., 463 Pa. 292, 300-01, 344 A.2d 837,

842(1975).

The plaintiff has provided no express statutory, agreement by the parties, or other

established exception under which he may recover attorney's fees should he prevail at the time of

trial. Therefore, the claims in Counts I and II for attorney's fees must be stricken with prejudice.

2. Amount in Controversy Pursuant to Pa.R.C.P. 1021

A defendant may preliminary object to a pleading for, "failure of a pleading to conform to

law or rule of court." Pa.R.C.P. 1028(a)(2). The ad damnum clause for both Counts of the

plaintiffs amended complaint state, "Wherefore, Castor respectfully requests that this Court

enter judgment in his favor and against all Defendants, jointly and severally, in an amount

substantially in excess of this Honorable Court's jurisdictional threshold to guarantee a jury trial.

together with costs, attorney's fees, trial by jury on all issues, punitive damages, and any other

relief that this Court deems just and proper under the circumstances ofthis case." Exhibit "A", pp.

30, 32 (emphasis added). Rule 1021 states,

(a) Any pleading demanding relief shall specify the relief sought. Relief in the

alternative or of several different types, including an accounting may be demanded.
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(b) Any pleading demanding relief for unliquidated damages shall not claim any

specific sum.

(c) In counties having rules governing compulsory arbitration the plaintiff shall

state whether the amount claimed does or does not exceed the jurisdictional amount

requiring arbitration referral by local rule.

(d) The court on its own motion or motion of any party may by discovery, pre-trial

conference, hearing or otherwise, determine the amount actually in controversy and

enter an order of reference to arbitration.

Pa.R.C.P. 1 021 . The plaintiffs amended complaint states a prayer for relief that implies a specific

sum and the word "substantially" should, therefore, be stricken from both ad damnum clauses.

3. Unspecific Damages Sought

A defendant may preliminary object to a pleading for failure to conform to law or rule of

court. Pa.R.C.P. 1028(a)(2). A defendant may also object to a pleading for insufficient specificity

in the pleading. Pa.R.C.P. 1028(a)(3). Under the Pennsylvania Rules ofCivil Procedure, damages

must be specifically alleged: "[a]ny pleading demanding relief shall specify the relief sought."

Pa.R.C.P. 1021(a).

The plaintiffs amended complaint contains claims for damages that state, "As a direct and

proximate result of the Defendants' actions described herein, Castor has suffered actual losses

identified in this Complaint including, inter alia, the expenses of fighting the frivolous

representation, as well as injuries to his reputation as both a lawyer and as a political figure."

Exhibit "A", TJ 93. Such unspecified damages "inter alia" unduly prejudice moving defendants'

ability to conduct discovery, prepare a defense, and try this case, and represent an attempt at trial

by surprise, which is impermissible under the Pennsylvania Rules of Civil Procedure and should,

therefore, be stricken with prejudice.
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D. The Scandalous and Impertinent Matters in the Plaintiff's Complaint Must Be

Stricken Pursuant to Pa.R.C.P. 1028(a)(2)

A defendant may preliminarily object to "scandalous and impertinent matters" in a

pleading pursuant to Pa.R.C.P. 1028(a)(2). "To be scandalous and impertinent, the allegations

must be immaterial and inappropriate to the proof of the cause of action." Common

Cause/Pennsylvania v. Com.. 710 A.2d 108, 1 15 (Pa.Cmwlth. 1998), affd, 562 Pa. 632, 757 A.2d

367 (2000). "Scandalous matter consists of any unnecessary allegation which bears cruelly upon

the moral character of an individual, or states anything which is contrary to good manners, or

anything which is unbecoming to the dignity of the court to hear, or which charges some person

with a crime, not necessary to be shown. Vituperative and derogatory language will be stricken

from a pleading. Averments which are reproachful and not material will be stricken as scandalous."

Bland v. Bland. 50 Pa. D.&C.2d 44, 53 (1970), quoting Anderson Pa. Civ. Pract. § 1017.26.

Paragraphs 2, 8, 12, 13, 14, 15, 22, 41-63, and 65-67 and Exhibits A-G of the plaintiffs

amended complaint contain scandalous and impertinent matters that must be stricken because they

have no bearing on the plaintiffs claim that defendants abused legal process or conspired to do so.

See Exhibit "A". The content and characterizations of Ms. Constand's allegations against Bill

Cosby contained in paragraphs 2, 8, and 41-63 and the procedural history and settlement of Ms.

Constand's civil cases against Bill Cosby in paragraphs 8, 12, 13, 14, 15, 22, and 65-67 are

immaterial to all of the elements of abuse ofprocess and civil conspiracy laid out hereinabove. See

Exhibit "A". Ms. Constand's statements to the police in Exhibits A-D, the plaintiffs

characterization of the alleged inconsistencies in Ms. Constand's statements in Exhibit E, the

plaintiffs press release in Exhibit F, and the complaint from Ms. Constand's civil suit against Bill

Cosby in Exhibit G are entirely irrelevant to the instant matter, immaterial to the elements ofabuse

of process and civil conspiracy, and are included for the sole purpose of casting Ms. Constand in
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a derogatory light. See Exhibit "A".

These scandalous and impertinent averments and exhibits can only have been included in

the plaintiffs amended complaint to cause Ms. Constand embarrassment and humiliation, to cast

her in a negative light, and to prejudice the defense by inteijecting irrelevant and immaterial

allegations must, therefore, be stricken from the plaintiffs amended complaint with prejudice.

V. CONCLUSION

For all of the reasons stated hereinabove and in the attached preliminary objections,

defendant Andrea Constand respectfully requests that this Honorable Court sustain these

preliminary objections and enter the attached order dismissing the plaintiffs amended complaint

with prejudice.

BENNETT, BRICKLIN & SALTZBURG LLC

BY: Victoria M. Komarnicki 1/8/18

VICTORIA M. KOMARNICKI

MARGOT B. SMITH

Attorneys for Defendant,

Andrea Constand
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