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Texas Construction Specialists, L.L.C. (“TCS”), Relator, files this 

Emergency Motion to Stay Court Proceedings as authorized by Tex. R. App. P. 

52.10. 

SUMMARY OF REQUESTED RELIEF 

 This case is set for jury trial November 26, 2018 at 9:00 a.m..  Relator, 

Plaintiff in the underlying litigation, has filed multiple motions for emergency 

continuance due to his counsels’ significant and unknown family medical 

emergencies.  (Relator is represented by two solo-practitioners.  One attorney’s 8-

year-old daughter was recently hospitalized and ultimately diagnosed with type 1 

diabetes; she requires constant care.  The other attorney’s sister died of cancer last 

Friday, November 16, 2018; he is planning her funeral this week).   

The trial court will neither rule on Relator’s motions for continuance nor 

set them for hearing.  See App. B; R.38; R.38; R.40; R.46.  In the meantime, 

Defendants/Real Parties in Interest filed motions to dismiss.  R.43; R.44.  On 

Friday, November 16, 2018, the trial court set those motions for hearing today, 

November 19, 2018 at 3 p.m.  R.48.  Relator requests an order staying all 

proceedings pending resolution of this original proceeding. 
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RELEVANT BACKGROUND  

 A complete factual background is set forth in Relator’s Petition for Writ of 

Mandamus.  To briefly summarize, this litigation concerns a commercial real 

estate project—the “Riverbend Project”—in League City, Texas.  R.6.1   Relator is 

suing to, among other things, foreclose mechanic and materialman’s liens (the 

“Liens”) totaling $450,000.  Id.  The CCP Defendants2 concede that they owe TCS 

for unpaid invoices—the dispute concerns the amount owed.  R.2. Oct. 29, 2018 

Hr’g Tr. 11:20-21 (“We understand that we’re going to owe them some money; 

but it's not two or three times the money that we owe them.”). 

Relator’s current counsel, Andrew Lemanski and Armando Lopez, formally 

appeared in this litigation on October 5, 2018.  R.33. Lemanski is lead counsel.  At 

the time, the case was set for jury trial on November 5, 2018.  On October 22, 

2018, Lemanski’s 8-year old daughter fell ill at school and was rushed first to the 

emergency room and then the pediatric intensive care unit.  R.34.  She was 

ultimately diagnosed with type 1 diabetes.  On October 26, the day after his 

daughter was released from the hospital, Lemanski supplemented a motion for 

                                                           
1 All citations are to the record filed with Relator’s Petition for Writ of Mandamus.   
2  Clear Creek Point, L.P., Clear Creek Point GP, L.L.C., Atticus Real Estate Services, Inc., 
WB Clear Creek Point, L.L.C., Robert Weinstein, Stacy Gray, Jason Lentz, and Mark 
Humphreys. 
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continuance already on file, explaining that the changed circumstances (unknown 

and unknowable) made it impossible for him to try the case on November 5.  R.34. 

A pre-trial conference took place on October 29.  Lemanski appeared, barely 

able to maintain composure.  R.2., Oct. 29 Hr’g Tr. at 5-6.  In tears, he sought a 

continuance.  R.2, Oct. 29 Hr’g Tr. at 6:21-9.  Counsel for the CCP Defendants 

did not question Lemanski’s veracity, but objected to the requested continuance, 

citing CCP’s purported inability to move forward with the real estate project 

underlying this litigation.  R.2., Oct. 29, 2019 Hr’g Tr. at 11-25.  (Notably, the 

record does not reflect that the CCP Defendants took any available steps to move 

the project forward, including filing a bond or moving to remove the liens). 

The trial court was sympathetic to Lemanski, but unwilling to grant a 

“lengthy” continuance.  R.2, Oct. 29 Hr’g Tr. at 13:22-14:18.  With Lopez 

scheduled to return from a vacation on November 4, the trial court ordered the 

parties to appear and pick a jury on November 5, with trial to proceed on 

November 26, the Monday after the Thanksgiving holiday.  R.2, Oct. 29 Hr’g Tr. 

at 15.   

On November 13, 2018, Lopez learned that his sister, who was battling 

breast cancer, was being moved to hospice, and had only days to live.  R.46.  Relator 

informed the trial court of this development that same day, and again sought an 
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emergency continuance. Id.  The trial court refused to set the motion for hearing.  

Leveraging the circumstances to their own advantage, all Defendants amended 

pending motions to dismiss for want of prosecution.  R.43; R.44. 

On Friday, November 16, Lopez’s sister died.  In a cruel twist, that same 

day Defendants notified TCS that their motions to  dismiss would be heard the 

next Monday, November 19, 2018 at 3 p.m.  Despite immediately setting 

Defendants’ motions to dismiss for hearing, the trial court refuses to hear Relator’s 

motions for continuance. 

REQUEST FOR EMERGENCY STAY 

This is the second time Relator has been forced to seek mandamus relief 

from the trial court’s refusal to grant a continuance requested due to circumstances 

that are not Relator’s fault and are beyond Relator’s control.  The first time, 

Relator’s then counsel had been essentially forced to withdraw due to his own 

health problems, and the trial court refused to allow sufficient time for Realtor to 

find new counsel.  In granting the previous motion to withdraw, the trial court 

implicitly ruled that Relator was neither negligent nor at fault.  Relator now has 

new counsel, but due to unforeseen circumstances, that counsel is unable to try 

the case as planned.  Under the circumstances, the trial court’s refusal to even 
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consider the requested continuance is an abuse of discretion that cannot be 

remedied on appeal.   

I. The trial court has considerable discretion to deny a motion for 
continuance, but in this case the trial court has gone too far.   
 

Relator’s lead counsel, Andrew Lemanski, and Lemanski’s co-counsel, 

Armando Lopez, entered a formal appearance in this matter on October 5, 2018.  

R.33.  As set forth above, Lemanski and Lopez are both undergoing unrelated 

family medical emergencies. These emergencies were unknown and unknowable 

at the time Lemanski and Lopez assumed representation.  Lemanski appeared at 

the October  29, 2018 pre-trial conference in tears.  Barely able to maintain 

composure, he asked for more time so that he his client would not suffer.  R.2, 

Oct. 29 Hr’g Tr. 6:21-9.  

Nobody—neither the trial court nor the Defendants—has questioned 

Lemanski’s veracity.  Nobody has suggested TCS is in any way negligent or at 

fault.  Yet while the trial court expressed sympathy, the trial court granted only a 

brief continuance (from November 5 to November 26).  That continuance was 

insufficient given that Lemanski’s young daughter’s critical health condition 

requires constant care and has left him psychologically wounded.  The trial court 

seemed to believe that Lopez could try the case alone, but that is not possible now 

that Lopez’s sister has died, with a funeral likely taking place this week.   
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Lemanski (a solo-practitioner) has instructed his paralegal to clear his docket 

and continue his cases until next year.  R.2, Oct. 29, Hr’g Tr. at 8.  Everyone has 

understood.  In this case, however, the Defendants not only opposed the requested 

continuance, but actively sought to leverage the situation to their own advantage, 

actually moving to dismiss TCS’s claims.  The trial court has refused to hear or 

rule on Relator’s emergency continuances, but immediately set the Defendants’ 

motions to dismiss for want of prosecution for hearing today, November 19, at 3 

p.m.3  

Given the foregoing, one would expect to find either that this case has been 

pending on the trial court’s docket for an inordinately long time or a strong 

showing of prejudice to Defendants.  The record here shows neither.  The Texas 

Supreme Court’s Rules of Judicial Administration provide that civil jury cases 

should, so far as reasonably possible, be brought to trial “within 18 months from 

appearance date.”  Tex. R. Jud. Admin. 6.1(b).  The last defendants appeared in 

mid-May 2017; 18 months puts us roughly now.  See R.4, Docket Summ.  That it 

was not reasonably possible to bring this case to trial in exactly 18 months should 

                                                           
33 To be fair, as Lopez’s sister died just last Friday, Relator has been yet unable to 
inform the trial court.  In a verified pleading filed November 12,  Relator informed 
the trial court that Lopez’s sister was being moved to hospice and doctors predicted 
that she only had days to live. R.46.  The trial court was aware that Lopez would 
be planning his sisters’ funeral this week, which is indeed what is happening.    
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not be particularly alarming given that Hurricane Harvey reached land only a 

month after discovery (and trial) was already delayed at defendants’ request.  

As for prejudice, the CCP Defendants argued, and the trial court seemed to 

accept, that TCS’s liens prohibited the CCP Defendants from completing 

development of the Riverbend Project.  R.2, Oct. 29 Hr’g Tr. at 10.   Of course, 

Texas law arms the CCP Defendants with several ways to move forward with the 

Riverbend Project despite the liens, including posting a bond or making a 

conditional tender offer.  The CCP Defendants took neither of these steps.  Were 

the liens actually invalid, moreover, the CCP Defendants could have easily filed a 

motion to remove them under the mechanic and materialman’s lien statute.  They 

did not.  Again, the CCP Defendants admit that they have not paid TCS’s invoices.  

R.2, Oct. 29 Hr’g Tr. 11:20-22.     

II. There is no adequate remedy on appeal.    

When an attorney properly withdraws, his client must be given time to 

obtain new counsel, who must have time to prepare for trial.  In re Posadas USA, 

Inc., 100 S.W.3d 254, 258 (Tex. App.—San Antonio 2001, no pet.)   In Posadas, the 

Fourth Court held that mandamus was appropriate when the trial court 

improperly refused to allow conflicted counsel to withdraw and also denied a 

related motion for continuance.  Id. There was no adequate remedy at law because, 



9 
 

were the plaintiffs forced to try the case, “they would have to submit to the trial 

without the benefit of conflict-free representation.”  Id. 

While Lemanski and Lopez are not conflicted in the same sense, their 

personal conflicts are just as real, and the potential damage to TCS is no different.  

Recognizing as much, the Texas Rules of Disciplinary Conduct expressly provide 

that an attorney shall withdraw if his physical, mental or psychological condition 

materially impairs the attorney’s fitness to represent his client.  Tex. Disciplinary 

Rules of Prof’l Conduct R. 1.15 (b).   

Lopez is planning his sister’s funeral.  R.46.  Lemanski is taking care of his 

young daughter; he wakes each day, to the extent he has managed to sleep at all, 

hoping that she has not slipped into a coma in the middle of the night.  See R.38.  

The Court need only review the October 29, 2018 hearing transcript to see that 

Lemanski’s psychological condition materially impairs his fitness to represent TCS 

at trial on November 26.  To the extent that the temporary nature of the disability 

does not constitute a conflict that absolutely requires withdrawal, it at the very least 

requires a continuance.  Without the requested relief, a fair trial is impossible. TCS 

faces loss of money it is rightfully owed as well as the loss of mechanic’s lien rights.   

CONCLUSION AND PRAYER 
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 TCS prays that this Court grant this request for emergency relief and issue 

a stay pending final resolution of the mandamus.  TCS requests any and all further 

relief, at law or in equity, to which it may be justly entitled. 

 
Respectfully submitted, 

 
      KELLY, DURHAM & PITTARD, L.L.P. 
 
       /s/ Peter M. Kelly                                  
      Peter M. Kelly (Lead Counsel) 
      State Bar No. 00791011 
      Dana Levy 
      State Bar No. 24031869 
      1005 Heights Boulevard 
      Houston, Texas 77008 
      Telephone: 713.529.0048 
      Facsimile: 713.529.2498 
      Email: pkelly@texasappeals.com 
      Email: dlevy@texasappeals.com 
 
 
      ANDREW E. LEMANSKI & ASSOCS. 
 

/s/ Andrew E. Lemanski     
Andrew E. Lemanski 
State Bar No: 24046288 
9600 Long Point, Suite 150 
Houston, Texas 77055 
Telephone: 713.515.2826 
Facsimile: 713.583.9401 
Email: andylemanski@yahoo.com 
 
A. LOPEZ LAW FIRM, P.C. 
 
/s/ Armando Lopez     
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Armando Lopez  
State Bar No. 12562800 
8433 Katy Freeway, Suite 200 
Houston, Texas 77024-19364 
Telephone: 713.647.8944 
Facsimile: 713.647.8994 
Email: a.h@sbcglobal.net 

Counsel for Relator 
Texas Construction Specialists, L.L.C. 
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CERTIFICATE OF SERVICE 

 
 In accordance with the Texas Rules of Appellate Procedure a true and 
correct copy of the foregoing has been forwarded to all counsel of record on 
November 19, 2018 as follows: 
 
Robert Booth 
Kelly Haas 
MILLS SHIRLEY, L.L.P. 
2228 Mechanic St., Suite 400 
Galveston, Texas 77550 
Email: rbooth@millsshirley.com 
 
John K. George  
5909 West Loop South, Suite 305 
Bellaire, Texas 77401 
Email: jkgatty@att.net 
 
Counsel for Real Parties in Interest 
 
 
The Honorable Michelle Slaughter 
Presiding Judge, 405th District Court 
Galveston County, Texas 
600 59th St., 4th Floor 
Galveston, Texas 77551 
 
Respondent 
 
 
       /s/ Peter M. Kelly                                               
      Peter M. Kelly 
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