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VIRTUAL GRAND JURIES ARE A CONSTITUTIONAL MISTAKE WHICH THREATEN THE RIGHTS OF ALL NEW JERSEYANS

The County Prosecutor’s Association of New Jersey (“CPANJ”), an organization representing the interests of the 21 County Prosecutors and their Offices, recognizes the need to resume grand jury operations as soon as possible in the interests of crime victims, defendants, and the general public.  On May 3, 2020, we advised the Supreme Court Working Group of our Constitutional and practical concerns regarding the proposed use of virtual grand juries by way of a 26-page formal written objection, and proposed the alternative of in-person, socially-distanced grand jury sessions.  CPANJ has read the Op Ed entitled “NJ’s Unconstitutional Experiment With Virtual Grand Juries Should End Immediately” published on July 2, 2020 in the New Jersey Law Journal by certain officers and/or trustees of the Association of Criminal Defense Lawyers of New Jersey (ACDL-NJ).  We write in support of the proposition that the Judiciary’s endeavor to impose virtual grand juries for New Jersey is a Constitutional mistake that can be avoided by holding socially distanced, in-person grand juries in larger venues.   

Why Virtual Grand Jury is a Constitutional Mistake

It is a constitutionally-protected right that no individual shall be held to answer for a criminal offense before the matter is presented to a Grand Jury for indictment.  This “right to indictment” is a fundamental principle in criminal justice.  In New Jersey, the Grand Jury is an independent group of 23 community members who hear evidence presented by a prosecutor to determine whether a suspect should be formally charged with a crime and tried in court.  A Grand Jury does not decide guilt or innocence, but whether there is sufficient evidence to return an indictment against a defendant.  As such, a Grand Jury represents a crucial Constitutional protection for a defendant and an important check on prosecutorial discretion, assuring a person is not unfairly charged unless a majority of the jurors determine there is probable cause to believe that a crime was committed.

Grand Jury sessions must proceed in secret.  The secrecy of these proceedings is a well-established cornerstone of our criminal justice system, and a necessary principle to protect the confidentiality of the proceedings for the benefit of grand jurors, witnesses, victims and suspects alike.  Federal and state courts have long upheld the confidentiality of the Grand Jury process as critical to ensuring a fair and effective system of justice.  The New Jersey Legislature likewise has recognized the importance of this principle of confidentiality by making an unauthorized disclosure of Grand Jury proceedings with the intent to injure another a crime punishable by up to 18 months in jail.

As the COVID-19 health pandemic continues to curtail court operations, the New Jersey Supreme Court has been advancing a plan to conduct grand jury sessions virtually by video conference.  In practice, 23 jurors in dozens of Grand Juries across the State would attempt to participate in the hearings from their homes using a virtual platform such as ZOOM.  The Supreme Court should be commended for seeking creative ways to ensure the administration of justice continues during this public health crisis.  

Unfortunately, the Court’s plan to use virtual grand juries is premised on several faulty assumptions: that all grand jurors will have equal access to technology; that all grand jurors would have a confidential, private personal space in which to conduct these secret proceedings; and that the technology is seamless and airtight.  Proceeding in this fashion would be a mistake that will compromise the Constitutional and social justice rights of defendants, victims and jurors.  Consider the following:

Inevitable Social and Racial Inequities

First, with the Grand Jury serving as the gatekeeper for indictable prosecutions, it is vital that people selected to serve on a Grand Jury represent a cross-section of the community.  In practice, this means they must be comprised of individuals diverse in race, gender, socio-economic level, age and educational backgrounds.  The proposal of a virtual Grand Jury exposes the same social and racial inequities that the COVID-19 crisis has laid bare in other facets of our society- unequal access to quality healthcare; higher death rates for people of color;  and educational disparities for students with limited access to internet and technology.  Some members of our communities with such challenges often rely on public services like libraries.  If direct access to technology is available, it is more likely to be a smartphone instead of a tablet or a computer.  Many are more likely to have limited on-line access in their homes, and their internet service may be less than adequate.
This issue has been identified by many community justice and civil rights organizations, like the NAACP, as a particular concern for people of color. This condition, often referred to as the “Digital Divide” is recognized as an impediment that restricts minority families from having equal access to the most basic functions and essential services. Accordingly, the creation of a virtual Grand Jury process based upon access to technology limits people in the lower social economic strata from participating in the Grand Jury, and further exacerbates the inability of all segments of society to equally and fully participate in criminal justice process.
The end effect is the inability to ensure Grand Juries are empaneled with people who make up the constitutionally mandated “fair cross-section” of the community – a fundamental right with serious ramifications if you are a suspect facing indictment by a Grand Jury. 


The Lack of Mandated Secrecy and Confidentiality Undermines the Integrity of the Grand Jury Process

Second, the constitutionally-mandated confidentiality of Grand Jury presentations and deliberations is wholly undermined - if not impossible to uphold – in virtual Grand Jury proceedings.  Members of law enforcement, victims, witnesses and, at times, defendants are called to provide live testimony before grand juries.  Their identities and sworn testimony must be safeguarded at this stage of the criminal justice process to ensure their safety and continued participation as the case progresses.  If their identities are prematurely made public it could result in witness tampering and may impede their presence at trial.  Protecting grand jury confidentiality promotes the fair administration of justice by assuring witnesses feel comfortable coming forward without fear of intimidation or retaliation.  It also protects the safety of law enforcement witnesses and the jurors themselves by lessening the risks of retaliation or attempted interference.  

Equally important, confidentiality protects the subject or target of a Grand Jury investigation, whether or not it votes to indict and formally charge a crime.  If a person is ultimately not indicted, is it fair that they be subjected to the enhanced risk in virtual proceedings that evidence would be leaked to the public, thus inexorably damaging their reputation?  Likewise, if an indictment is returned, the accused person would not want the evidence presented to be made public, a risk that would compromise their Constitutional presumption of innocence at trial.  

Simply stated, there is no way to ensure Grand Jury confidentiality with remote video-conference sessions.  Individuals can discreetly take screen shots of materials depicted on a computer, tablet or phone screens.  Additionally, omnipresent smart phones now can audio- and video-record content on a separate computer or tablet.  Jurors could look-up online news stories in real time about cases being presented, interfering with the fair and recorded process by which evidence is presented to the Grand Jury.  With traditional grand juries, steps are taken to prevent the unauthorized use of phones and other technology prior to the session – a practice that would be impossible to monitor or enforce in a virtual platform.

Finally, the proposed virtual model imprudently presumes that all individuals have a private room in their home where a juror or witness can swear and affirm that there is no one else is monitoring the Grand Jury presentation.  Many people have children, partners or extended family at home all vying for the same space and technology to conduct school and work during this health crisis.  The Supreme Court’s answer to these concerns is to offer computers or tablets to those with limited technology, or transport jurors to a site where they can participate.  We assert that such approach is ill-conceived in that it not only singles out those without access to private areas in their homes but also may place those who are not the ones in control of their environment in the unenviable position of clashing with those actually in control, simply because they take seriously their commitment to conduct the grand jury process in secrecy.

Technology Issues and Challenges

Third, moving to a virtual Grand Jury will inevitably lead to the same technological challenges that anyone trying to work from home routinely experience.  How many of us have already experienced disconnections, screen freezes or blackouts, garbled audio, or interference when more than one person speaks?  Imagine that scenario with 23 grand jurors, a prosecutor, witness(es) and a grand jury manager.  Also consider the trauma revisited on a victim who has to repeat his or her painful testimony due to a technical interruption.  What’s more, some people have speedy connections that work well with live streams and others do not.  Entire portions of critical testimony or legal argument can get lost to a temporary technical “glitch” even when a signal is otherwise strong.  This concern is especially important because if a grand juror misses a portion of the prosecutor’s presentation, they cannot participate in the deliberations, thereby creating another issue that impedes a full, robust and representative Grand Jury.  This is different 

than a glitch during an online meeting in a different context because the jurors are supposed to be witnessing live testimony.  Finally the only way we will know of any “glitches” is if the grand juror self reports the issue(s).

A Better Alternative

Upon learning that the Judiciary would explore the possibility of virtual grand juries, CPANJ immediately proposed the better alternative of socially distanced ones.  Our proposal was summarily dismissed.  Our suggestion was a reasonable compromise that would have enabled the timely resumption of Grand Jury sessions, while preserving the participants’ constitutional rights and protecting the confidentiality of the proceedings.

Instead, virtual pilots were instituted in Bergen and Mercer counties with mixed results. The process is reported to be slow and tedious for the presentation of even the simplest cases.  As expected, grand jurors have varying levels of computer knowledge which contributes to delays. One participant sought out a family member to help with a computer problem, demonstrating the potential for secrecy to be compromised.  Presentations are being made with less than a full complement of 23 grand jurors.  In at least one session only 16 grand jurors were available.  It is expected that challenges will increase once the virtual grand jury is instituted in more rural, economically challenged counties where broadband and cell service is less than robust or not available.

The Supreme Court initially recognized the potential challenges and Constitutional infirmities to the virtual grand jury platform and mandated that defendants consent to any such presentation before proceeding.  Not surprisingly, not one defendant consented to the State proceeding with a virtual Grand Jury.  Rather than pause when confronted with this red flag from defendants preserving their Constitutional rights, however, the Judiciary simply dispensed with its prudent, initial requirement that defendants consent to this process.  As a result, we can expect defendants consistently to challenge indictments returned by a virtual Grand Jury, jeopardizing whatever efficiencies the Judiciary hopes to gain as the fairness of the process is litigated.   
In light of same, we renew our position that moving grand juries to larger venues (such as larger courtrooms within many of our courthouses, or county or school theaters and auditoriums) where social distancing and other precautionary protocols can be easily practiced and enforced is the better alternative.  This option – achievable in the near term – addresses all of the technical, constitutional, socio-economic, racial and safety issues we have highlighted above. This same process has been successfully adopted in some Federal Court jurisdictions and other states, including Oregon and Texas.  The Supreme Court need not develop such a challenging digital plan when there is a simple analog solution.  


We are proud of our criminal justice system and how it has been, and continues to be, at the forefront of criminal justice reform.  During this pandemic, the CPANJ (and the County Prosecutor’s Offices it represents) has participated in many creative and challenging approaches to advance our mission of protecting our communities while making sure justice is served for all participants.  We have engaged in many virtual court proceedings where the participants’ rights can be protected.  However, there are certain lines in the administration of justice that cannot be crossed.  Given our sworn obligation to seek justice, we cannot stand by and fail to advocate for the protection of Constitutional rights, privacy rights, and the safety of all participants in our criminal justice system, including defendants and victims.  

In conclusion, when prosecutors and defense attorneys, who both safeguard and advocate for justice within our criminal courts, agree that virtual grand juries threaten the Constitutional protections we all enjoy, the Judiciary should take a step back and listen.  Grand Jury sessions – and the predictable extension of the Court’s virtual plan to include jury trials – must be held live and in person to ensure that Constitutional and legal rights of the defendants, victims and the public are upheld. Justice is best served when everyone, no matter their race, ethnicity or socio-economic situation, can participate safely and equally, and be confident that the rights of all participants are protected.  Difficult times call for us to embrace our Constitutional principles as tightly as ever, not jettison them.  
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