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August 13, 2020 

The purpose of this document is to inform the Court of the official position of the Association of 
Criminal Defense Lawyers of New Jersey (ACDL-NJ) on the resumption of jury trials during the 
COVID-19 Pandemic.  The ACDL-NJ was formed in 1985 with the purpose of securing the 
Constitutional rights guaranteed to all and to defend these rights against government infringement 
or encroachment.  Altering the jury trial process touches upon this mission and these rights.  Our 
organization consists of more than 500 attorneys practicing criminal law in all 21 counties.  As 
such, we offer both experience and expertise in criminal litigation and stand ready to serve as a 
valuable resource for the Court.  The association welcomes the opportunity to provide input on the 
Court’s plans to resume jury trials. 

The ACDL-NJ is not blind to the current crisis facing the courts and our clients.  To be sure, 
important societal concerns brought about by the worldwide health crisis have strained the Court’s 
ability to ensure the proper function of the legal system.  Restrictions as to the movement of the 
State’s citizens, closing government buildings, and executive orders related to social distancing 
and shelter-in-place guidelines have made efficient administration of justice understandably 
difficult.  Nevertheless, this organization can never countenance the suspension or abrogation of 
constitutionally guaranteed rights for the criminally accused, who remain innocent until proven 
guilty even during a pandemic. 

The ACDL-NJ has been vocal about its resistance to remote grand juries, remote testimonial 
hearings, and remote trials.  Nothing in this proposal should in any way diminish our objection to 
conducting virtual proceedings without the consent of the accused.  We do, however, understand 
that some resumption of in-court proceedings must occur, particularly because too many 
individuals remain in county jail awaiting trial and the courts have deemed that time “excludable.”  
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 summary of ACDL-NJ’s objections and recommendations to AOC’s plan 
 resume jury trials: 

 The accused must consent. 
 The Court must do everything possible to minimize the disproportionate impact

a partially remote trial proceeding is likely to have on juror demographics. 
 Jury selection must be primarily in person. 
 The jury must be in the room with the parties during the trial. 
 Attorneys must be able to communicate with their clients during the trial. 
 One size does not fit all; the parties must have flexibility to do what works best 

in each courtroom and in each trial. 
a g e

 New Jersey must improve jury selection post-pandemic. 
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The Administrative Office of the Courts (AOC) formally announced its plan for partially remote 
jury trials to the public on July 22, 2020.  The ACDL-NJ now formally responds with the following 
objections and recommendations.   

1. THE ACCUSED MUST CONSENT 

The right to a trial rests with the accused and no one else; it is her right to waive.  The ACDL-NJ 
strongly opposes modified or partially remote jury trials conducted over a defendant’s objection 
during the pandemic.  In New Jersey, 4,700 people are detained and awaiting trails.  These men 
and women are in the difficult position of choosing between 
an indefinite period of pre-trial incarceration during a global 
pandemic that is ravaging correctional facilities and the 
prospect of an imperfect, partially remote jury trial.  Many 
of them, after consultation with their attorneys, will want 
their day in court even if it means some of the proceeding 
occurs in a virtual format.  This decision should rest with the 
defendant and her counsel and flow from the circumstances 
of the case, the wishes of the accused, and the health of both 
the accused and the attorney.   

An inability to consent impacts choice of counsel.
Attorneys are not immune to health risks posed by COVID-
19. There will be some attorneys who are medically 
prohibited from participating in in-court proceedings until 
the curve further flattens or treatments improve.  Defendants are entitled to the counsel of their 
choice and should not be forced to choose a different attorney because an unorthodox trial has 
been thrust upon him, and no attorney should be forced to put his or her personal health at risk to 
try a case.  Consent is the only way to ensure the accused has chosen counsel by his side at trial. 
If, however, the Court insists in proceeding with the current plan, it should amend its order to 
instruct trial judges to liberally grant adjournments based on the health of the accused or the 
attorney to minimize choice of counsel issues. 

ACDL-NJ does not propose a system in which both the prosecutor and the defendant must consent 
to partially remote proceeding.  There may be some situations in which a witness’ health would be 
so severely compromised by trial that the State has no choice to seek an adjournment, but, as it is 
not the witness who holds the right to a trial, the defendant should not be disadvantaged in his or 
her right to a speedy trial.   

Defendants should have the right to demand bench trials to protect speedy trial rights while, 
at the same time, minimizing the risks associated with having a trial during a pandemic.  The 
accused should have the right to demand a bench trial, without the need for the consent of the 
prosecution, to protect his speedy trial rights where there is no reasonable prospect for an 
immediate jury trial. 

The right to trial 
belongs to the 
accused.  It is her 
right, and her right 
alone, to consent to 
a partially remote 
proceeding. 
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The option to hold a jury trial during the pandemic should not be limited to people who are 
detained.  As always, those who have been deprived of their liberty interest must take priority, but 
there is no reason an out-of-custody case should not be able to go forward if there are no ready 
custody matters and the defendant consents.   

2. THE COURT MUST DO EVERYTHING POSSIBLE TO MINIMIZE THE 
DISPROPORTIONATE IMPACT A PARTIALLY REMOTE TRIAL PROCEEDING 
IS LIKELY TO HAVE ON JUROR DEMOGRAPHICS 

New Jersey has the highest racial disparity of any state prison in the nation.1  The New Jersey 
Supreme Court recently announced plans to eliminate 
implicit bias in the criminal legal system.2 In an NJ.com 
story entitled, “New Jersey Knows Justice System Has a 
Race Problem,” AOC Acting Administrator Judge Glenn 
Grant described the plan as, “a commitment that we will 
follow through in concrete areas that we believe will 
make an important difference in terms of equal 
treatment, access and fairness questions.”  Fundamental 
to access is a criminal defendant’s right to select a jury 
of her peers, a process that requires a wide cross-section 
of the community to participate in jury selection.  

ACDL-NJ is concerned the remote process of 
selecting and qualifying jurors will limit the jury pool 
in ways that may unconstitutionally skew the race and 
age of the panel.  The concerns are two-fold: 1) pre-
screening for certain medical conditions will 
disproportionately exclude elderly and minority jurors; 
and 2) the technology requirements will exclude 
minority, poor, and elderly jurors.   

It is now well-known that those over 65 and those with 
comprised immune systems, diabetes, obesity, sickle cell, 
etc., are particularly susceptible to COVID-19.  COVID-
19 has also exposed the ways in which our health and 
welfare systems disadvantage poor and minority 
communities.  On July 5, 2020, The New York Times 
published the “Fullest Look Yet at the Racial Inequity of 

1 The Color of Justice, Sentencing Project, 2016 https://www.sentencingp
content/uploads/2016/06/The-Color-of-Justice-Racial-and-Ethnic-Dispar
2 New Jersey Supreme Court Knows Justice System Has a Race Problem
supreme-court-knows-justice-system-has-a-race-problem-plans-changes-

F
p

igure 1: Three of the five pilot counties for the 
artially remote jury program have the highest 
roject.org/wp-
ity-in-State-Prisons.pdf
, https://www.nj.com/news/2020/07/nj-
within-a-year.html

racial disparities in coronavirus cases.
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Coronavirus,” a study about the racial disparities in COVID-19 infection rates across the country.3

Of New Jersey’s 21 counties, Black residents had the highest rates of infection in twelve counties 
and Hispanic residents topped infection rates in the other nine.4 Bergen, Cumberland and Salem 
counties, three of the five counties chosen as pilots for partially remote juries, have the 
highest racial disparities in coronavirus rates for Black and Hispanic residents.5

Accordingly, these counties should not serve as pilots as a high numbers of potential jurors, 
particularly Black and Brown jurors, will be excluded.

The ACDL-NJ in no way advocates that a juror with genuine health concerns serve on a jury during 
a global pandemic.  What the association recommends is that stringent requirements be instituted 
to ensure that any potential jurors seeking to be excused during the prescreening process due to 
COVID-19 have legitimate medical excuses, and that court staff include as many people as 
possible to proceed to the next stage of questioning – the “virtual phase” – in the jury selection 
process, which will be remote and not a pose a threat to the health of potential jurors.  The ACDL-
NJ also recommends piloting the program in counties where the racial disparities in coronavirus 
patients are comparably lower. 

Disparities in access to technology compound the problem.  The transition to remote education 
revealed enormous disparities between rich and poor homes when it comes to Internet and 
computer access.6  Urban, poor and elderly residents are less likely to have private, uninterrupted 
access to an appropriate device and the Internet.  The AOC has pledged to make technology 
available to potential jurors and to provide technical assistance, which it has been doing on a much 
smaller scale during the remote grand jury pilot.  The AOC, however, has yet to publish any data 
on how the remote processes have impacted the demographics of grand jury panels, nor have any 
specific procedures been made public as to how the courts will identify, much less provide, such 
equipment to remote or urban potential jurors.  The AOC, therefore, cannot credibly state the 
provision of technology and technical support has been enough to bridge the digital divide.  
Moreover, the ACDL-NJ notes that even the provision of technical support is not enough to ensure 
meaningful participation in the process.  Those who are comfortable with the technology will 
always be at an advantage over fellow jurors who are not.   

3 The Fullest Look Yet at the Racial Inequity of Coronavirus 
https://www.nytimes.com/interactive/2020/07/05/us/coronavirus-latinos-african-americans-cdc-data.html
4 Black, Hispanic populations hit hardest by the coronavirus in all 21 N.J. counties, 
https://www.nj.com/data/2020/07/black-hispanic-populations-hit-hardest-by-the-coronavirus-in-all-21-nj-
counties.html; Figure 1 has been reproduced from this article. 
5 “The Black population was hit the hardest in Passaic (171 cases per 10,000 residents), Bergen (159), and Essex 
(155) counties. Meanwhile, the Hispanic communities in Passaic (221), Salem (202), and Cumberland (156) 
Counties saw particularly strong spread.” Black, Hispanic populations hit hardest by the coronavirus in 
all 21 N.J. counties
6 Remote schooling leads to a 'shocking' disparity between rich and poor students, https://money.yahoo.com/remote-
school-in-the-fall-will-hurt-lowincome-students-the-most-152333355.html
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3. JURY SELECTION MUST BE PRIMARILY IN PERSON 

Jury selection must be conducted primarily in person.  The ACDL-NJ has reviewed the proposal 
submitted by the New Jersey Office of the Public Defender (OPD), which suggests a system like 
the “struck” system used to pick juries during death penalty cases.  ACDL-NJ takes no issue with 
points 1-6 of the OPD plan, which discusses screening jurors for hardships remotely and allowing 
attorneys to review answers to model questions.  The association believes however, that individual 
voir dire of jurors should be conducted in person in the courtroom before the final jury is selected.  

Video impairs the ability to successfully gauge natural human responses.  For example, if a juror 
is not making eye contact on video, an attorney has no way of knowing if it is because he is 
uncomfortable answering a question posed to him or if he simply does not know he has to stare 
unnaturally into a web camera to make eye contact.  The inability to appropriately assess verbal 
cues puts both prosecutors and defense attorneys at a disservice when it comes to jury selection.   

The AOC’s plan is to bring in venirepersons in groups of approximately 30 at a time with 
approximately 14 venirepersons to be in the courtroom at a time, with the ability for the attorneys 
to see, in order, the next group of venirepersons.  The Middle District of Pennsylvania recently 
announced its plan for resumption of jury trials.  The plan allows judges in smaller courtrooms to 
stagger jurors throughout the day to ensure the safety of those in the courthouse without sacrificing 
the litigants’ abilities to the see the jurors in person.  The attorneys’ ability to question the jurors 
should be liberally granted by the Court and encompass both preapproved questions and related 
issues that arise from the answers. 

It is important here to note that, even with 
proper jury instructions and a pool of well-
intentioned jurors, attention spans, technical 
capabilities and distractions in the home are 
likely to divert jurors’ attention from the task 
at hand.   A July 22, 2020, ABA Journal article 
discussed a California civil case in which the 
plaintiff’s attorney chronicled the following 
juror behavior in his mistrial motion: a juror 
sleeping and laying in bed, a juror working out 
on a elliptical machine, a juror leaving the 
room with a child, multiple jurors using 
electronic devices and alternate computer 
screens, and a juror who walked away from the 
screen because he left something on the stove.7

7 https://www.abajournal.com/news/article/potential-jurors-exercised-curled-up-on-bed-during-virtual-voir-dire-
motion-says
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Stating the obvious, the attorney told the ABA Journal, “This is not conducive to jury selection.” 

4. THE JURY MUST BE IN THE ROOM WITH THE PARTIES DURING THE TRIAL 

The jury must be in the same room as the parties to the trial.  This is the only way to ensure the 
attorney and defendant can assess the jurors during the trial and that the jurors are able to properly 
assess the witnesses, attorneys, and the defendant.  Watching a trial through a video feed destroys 
the courtroom dynamic, negatively impacts the factfinder’s impression of the accused and makes 
it even more difficult for the factfinder to judge witness credibility.

The law has long recognized that in-person interactions are critical to the trial process.  The 
fundamental right to confront witnesses speaks to an in-person confrontation.  The ability of the 
defendant to look his accuser in the eye and endure cross-examination is the bedrock of our legal 
system.  Cross-examination is the greatest legal engine ever invented for the discovery of the truth.  
Attempting to take testimonial evidence remotely or virtually is simply insufficient to ensure 
defendants the rights guaranteed by the Federal and State Constitutions.  The Federal Constitution 
expresses a clear “preference for face-to-face confrontation.”  Ohio v. Roberts, 448 U.S. 56, 63 
(1980).  Under our law, “[p]hysical presence” is a “basic element[] of confrontation,”  State v. 
Smith, 158 N.J. 376, 385 (1999), and it is thus fundamental to our rules of court that all proceedings 
“shall be conducted in open court unless otherwise provided by rule or statute.”  R. 1:2-1 (emphasis 
added).  This is because, quite simply, “there is something deep in human nature that regards face-
to-face confrontation between accused and accuser as ‘essential to a fair trial in a criminal 
prosecution.’”  Coy v. Iowa, 487 U.S. 1012, 1017 (1988) (citations omitted).  Thus, the ACDL-NJ 
agrees with the AOC proposal that witnesses will appear in person in the courtroom and will testify 
without masks (behind a clear plastic or glass shield for safety) so that the judge, jury, attorneys 
and defendants can clearly see the witness.  

The “human connection” also applies to jurors during the trial. The jurors must be able to see 
the parties in person and the parties, in turn, must be able to see the jurors.   

Although attorneys do not confront 
jurors, they do observe juror 
responses.  Attorneys watch for 
signs of comprehension, interest, 
and even boredom to determine 
how to progress with their 
presentations.  Video is an 
inadequate substitute.  No camera 
can capture the simultaneous 
expressions and body language of 
twelve-to-fourteen jurors who are 

“[T]here is something deep in human nature that 
regards face-to-face confrontation between 
accused and accuser as ‘essential to a fair trial in a 
criminal prosecution.’”  

Coy v. Iowa, 487 U.S. 1012, 1017 (1988)
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spaced six feet apart in all directions.  Their faces on the video will be far too small to replicate 
the courtroom experience. 

More importantly, the jurors are observing the defendant.  Studies have shown the devastating 

impact remote observation of the defendant by a factfinder can have on outcome of even the 
most routine court proceedings.   

Researchers at Northwestern 
University studied the amount of 
money bail assigned to cases before 
and after the Cook County courts 
started using video and found that 
the change from in-person hearings 
to video hearings coincided with a 
51 percent increase in bail 
amounts.8  Another study 
conducted by a different 
Northwestern research team in 
2015 found that people who appeared remotely for deportation hearings were more likely to be 
removed than those who appeared in person.9  The author of the bail study, Dr. Locke E. Bowman, 
said, “It was just jaw-dropping the way the video … made the person on the video screen seem 
like not a real person.”  The Chicago data was so compelling the courts voluntarily switched 
back to in person proceedings when faced with a Federal lawsuit. 

One of the reasons for the poorer outcomes is the way in which the camera makes the defendant 
appear.  “The camera removes the viewer’s choice in how to frame the defendant.  When the 
defendant is physically in court, those observing the defendant can decide for themselves whether 
to hone in on a detail or to take in a more general impression of the defendant.  When the defendant 
appears by video, however, someone else must determine whether the shot should be head only, 
full body or something in between, and whether the shot should vary.  Similarly, someone must 
determine the camera angle.  The problem for the justice system is that one shot captures all the 
essential information, these decisions determine the impact of the shot, and this one shot affects 
how the defendant will be perceived by those in court.”10

8 https://www.law.northwestern.edu/legalclinic/macarthur/projects/indigent/videobond.html
9 Eagerly, Ingrid, Remote Adjudication in Immigration, Northwestern University Law Review, Vol. 109 No. 4 
(2015). 
10 Poulin, Anne Bowen, Criminal Justice and Video Conferencing Technology: The Remote Defendant, 78 Tul. L. 
Rev. 108, (2004). 

“It was just jaw-dropping the way the video … 

made the person on the video screen seem like 

not a real person.”

PROFESSOR LOCKE E. BOWMAN, LAW 
PROFESSOR, NORTHWESTERN UNIVERSITY 
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Video impairs the audio quality of 
speakers in the courtroom and 
diminishes higher frequency sounds 
humans use to process emotions.  A 
report funded by the Department of 
Justice to study video arraignment 
hearings found, “The audio feature on 
some video-conferencing technology 
uses a middle bandwidth filter that cuts 
off low and high voice frequencies, 
which are typically used to transmit 
emotion …  This feature removes 
critical emotional cues that can be used 

by judicial officers to determine a defendant’s remorse and character.”11  The same issues with 
audio quality are more likely to impact female lawyers whose voices register in higher frequencies.  
Video quality is equally important, and the law articles cited herein discuss how poor video quality 
translates to negative impression about the defendant from jurors.   

Credibility determinations are complicated by video.  Human beings, including judges, grossly 
overestimate their ability to determine witness credibility.12  To make a credibility determination, 
people need not only to hear a witnesses words but to observe their demeanor, tone, gesture and 
eye contact – all of which are greatly diminished by video.  Courts have long recognized 
“demeanor is part of the evidence.  The words used are by no means all that we rely on in making 
up our minds about the truth of a question that arises in our ordinary affairs.”  Dyer v. MacDougall, 
201 F.2d 265, 268-69 (2d Cir. 1952) (L. Hand, J.).   

As discussed previously, video negatively impacts credibility assessments by suppressing witness 
emotion, limiting the lens through which the juror sees the witness, and diminishing the quality of 
what the naked eye can see.  Video also limits a juror’s “assessments of demeanor and nonverbal 
cues (e.g., eye contact, body language) in ways that lessen the speaker’s ability to connect 
emotionally with listeners and reduce the speaker’s perceived credibility.”13  Emotion is a powerful 
indicator of credibility and it is substantially diminished by a video feed. 

11 Davis, Robin, PhD., Research on Videoconferencing at Post Arraignment Release Hearings: Phase I Final Report, 
ICF International, May 29, 2015. 
12 A series of studies conducted by Chris Guthrie at Vanderbilt University showed judges have no greater capacity to 
assess credibility than the average person. A comprehensive list of those studies can be found here: 
https://www.nawj.org/uploads/pdf/conferences/CLE/Bibliography_How%20Intuition%20Misleads%20Judges.pdf
13 Gourdet, Camille, Amanda R. Witwer, Lynn Langton, Duren Banks, Michael G. Planty, Dulani Woods, and Brian 
A. Jackson, Court Appearances in Criminal Proceedings Through Telepresence: Identifying Research and Practice 
Needs to Preserve Fairness While Leveraging New Technology. Santa Monica, CA: RAND Corporation, 2020. 

Video also limits a juror’s “assessments of 
demeanor and nonverbal cues (e.g., eye 
contact, body language) in ways that lessen 
the speaker’s ability to connect emotionally 
with listeners and that reduce the speaker’s 
perceived credibility.”

CAMILLE GOUDET, ET. AL., RAND CORP. 2020 
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For these reasons and others cited in the literature, the entire jury should be in the same room as 
the judge, attorneys and defendants, preferably situated so the lawyers can see the jury without 
turning around and close enough (while maintaining safe social distancing) so they can easily see 
the witnesses.  

Creative solutions and alternative spaces will keep the jury in the room with the parties.  The 
ACDL-NJ understands that the AOC has concerns about the physical layout of some smaller 
courtrooms.  However, it is imperative to not let expediency trample on the rights of the accused, 
and prepare for the use of alternative venues for trials that are large enough to allow everyone to 
safely socially distance while maintain a clear line of sight to the witnesses.   

County Prosecutors agree.  For many of the reasons discussed above, the County Prosecutors 

Association of New Jersey, after engaging in remote grand jury pilots with “mixed results,” 

recognized the importance of in-person juries and renewed its position that moving grand juries to 

larger venues is a better alternative.14

https://www.rand.org/pubs/research_reports/RR3222.html, citing  Landström and Granhag, 2010; Landström, 2008; 
Landström, Ask, and Sommar, 2015; Walsh and Walsh, 2008. 
14 County Prosecutors Association of New Jersey public statement on remote grand juries. “Instead, virtual pilots were 

instituted in Bergen and Mercer counties with mixed results.  The process is reported to be slow and tedious for the 

presentation of even the simplest cases.  As expected, grand jurors have varying levels of computer knowledge which 

contributes to delays.  One participant sought out a family member to help with a computer problem, demonstrating 

the potential for secrecy to be compromised.  Presentations are being made with less than a full complement of 23 

grand jurors.  In at least one session only 16 grand jurors were available.  It is expected that challenges will increase 

once the virtual grand jury is instituted in more rural, economically challenged counties where broadband and cell 

service is less than robust or not available.” 

Instead of separating jurors from the trial:  

- Try one case at a time and devote all available space, including large jury assembly 

rooms 

- Explore alternative venues like schools, municipal courts, and colleges 

- Rent venues like hotels and conference centers 

- Use auditoriums available free to State agencies
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“In light of same, we renew our position that moving grand juries 

to larger venues (such as larger courtrooms within many of our 

courthouses, or county or school theaters and auditoriums) where 

social distancing and other precautionary protocols can be easily 

practiced and enforced is the better alternative. This option – 

achievable in the near term – addresses all of the technical, 

constitutional, socio-economic, racial and safety issues we have 

highlighted above. This same process has been successfully adopted 

in some Federal Court jurisdictions and other states, including Oregon 

and Texas.  The Supreme Court need not develop such a challenging 

digital plan when there is a simple analog solution.”15

Small courthouses should commit to trying one case at a time.
This way, all available spaces could be devoted to a single trial, 
including jury assembly rooms, which are often the largest spaces in 
a courthouse.  In addition, there are multiple alternatives near the 
courthouses, including municipal buildings, unused schools and 
college classrooms as well as theaters, ball rooms, and hotel 
conference centers.  Conference centers and auditoriums available for 
use by State government agencies with both the security measures and 
space to hold larger gatherings should also be explored as potential 
options.  The ACDL-NJ is cognizant of security concerns but believe 
that these can be resolved if the will to protect rights is recognized.  

Texas, the first state to engage in remote jury trials, uses at least two 
courtrooms during the trial and promotes collaboration among judges 
and rearranging courtrooms to facilitate face-to-face communication 
between jurors and litigants.16  The Middle District of Pennsylvania’s 
plan calls for only one trial at a time and only if there are two open 
courtrooms on the same floor.  The requirements ensure there are a 
minimum number of jurors in the courthouse at any time.17

15 County Prosecutors Association of New Jersey public statement on remote grand ju
however, that even auditoriums pose significant challenges to juror communication as
Texas courts points out: https://www.law.com/texaslawyer/2020/07/23/order-in-the-au
venture-into-unusual-spaces-amid-pandemic/
16 https://www.law.com/texaslawyer/2020/07/23/order-in-the-auditorium-texas-courts
amid-pandemic/
17 Middle District of Pennsylvania, Plan for the Reinstitution of Jury Proceedings 

F

ries. It is important to note, 
 the following article about 
ditorium-texas-courts-

-venture-into-unusual-spaces-

igure 2: Texas Lawyer, 7/23/20 
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5. ATTORNEYS MUST BE ABLE TO COMMUNICATE WITH CLIENTS DURING 
THE TRIAL 

Another concern is the private communication between the attorney and her client during the trial.  
An attorney cannot speak with her client from six feet away.  The ACDL-NJ appreciates the AOC’s 
proposal to supply defendants and counsel with headsets so that they can communicate during the 
trial, but that is, at best, a very imperfect solution and we request that the trial courts instruct the 
jury as to the necessity of the headsets due to the pandemic and also allow liberal breaks for counsel 
to be able to talk to their clients privately without the need for the headsets.  The court should also 
continue to explore plexiglass barriers, face shields and other options that would allow defense 
counsel and the defendant to sit closer together.  Multiple options should be available so the 
attorneys and their clients can make the decision that works best for their needs.  

6. ONE SIZE DOES NOT FIT ALL; THE PARTIES MUST HAVE FLEXIBILITY TO 
DO WHAT WORKS BEST IN EACH COURTROOM AND IN EACH TRIAL 

Different courtrooms and cases will require different responses and we ask the Court to accept our 
input as to a workable solution which protects the rights for the accused.  If the AOC imposes a 
“one size fits all” mandate on the trial courts, litigation is sure to follow.  

Provisions must be made for witnesses to handle evidence.  PPE must be provided to protect both 
the handler and the evidence from contamination.  While much of the evidence may be handled 
digitally, all courtrooms must be equipped to do this, and provisions must be made for those items 
that will be presented physically.  Courts must establish a procedure for passing the evidence to 
the witness during examination.  The procedures for doing so will no doubt depend on the 
courtroom and the case, but it must be done in a way that does not compromise the spontaneity of 
cross-examination.   

Courtrooms are open to the public, and there must be a remote mechanism for those who have an 
interest in a case to view the proceedings.  ACDL-NJ asks that special accommodations be made 
for family members.  The PowerPoint suggested some sort of room with virtual access will be 
provided to families, and this is important.  When space allows, however, family should be 
permitted into the courtroom under the same social distancing and PPE requirements as jurors.  
Trial is an extremely stressful and confusing experience for many people accused of crimes.  
Having the support of even one person in the courtroom makes a difference.  The jurors should 
also be able to see the defendant has the support of his or her family and friends. If it is absolutely 
necessary for the public or a family member to be in a separate room from the trial, then it is 
necessary that the judge, jurors, and parties be able to see them through a video link.  
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7. NEW JERSEY MUST IMPROVE JURY SELECTION POST-PANDEMIC  

Looking past the pandemic, the ACDL-NJ also desires to begin the conversation now about the 
need for critical reforms to jury trials in New Jersey aimed at creating a fairer, more inclusive jury 
trial system in the state.  As the entire nation reckons with its historical, systemic criminal justice 
failures, New Jersey has the opportunity to emerge from the current public health crisis having 
reaffirmed its commitment to protecting individual rights.  The ACDL-NJ believes that attorney-
conducted voir dire is a first step to reaffirming that commitment. 

New Jersey is one of only ten states that does not allow attorney-conducted voir dire.  The ACDL-
NJ believes there is an opportunity to take the lessons learned from new approaches to jury 
selection to improve our current system for the long-term and joins in the OPD’s request to form 
a committee to make recommendations to bring New Jersey in line with the forty other  states that 
use attorney-conducted voir dire.  In 2015, Massachusetts became the fortieth state to adopt 
attorney-conducted voir dire and 
formally instituted its voir dire 
procedures by court order in 2018.  
“[T]he consensus is that [attorney 
participation in voir dire] has 
improved the process of jury 
selection.  As a result, judges and 
attorneys should have greater 
confidence that the jurors who are 
ultimately empaneled are more 
likely to be impartial.”  
Commonwealth v. Dabney, 478 
Mass. 839, 848 (2018), quoting 
from Supreme Judicial Court 
Committee on Juror Voir Dire, 
Final Report to the Justices, at 5 
(July 12, 2016). Attorney-
conducted voir dire is faster, more informative, and far less cumbersome than our current system.   

The ACDL-NJ also recognizes that a more robust voir dire is a path towards removing implicit 
bias from jury selection.  The process is far more efficient at rooting out bias and prejudices than 
the current system of “open-ended” questions that are neither open-ended nor particularly good at 
generating responses.18  Until such time, we join in OPD’s request to develop and play for all 
jurors a video about implicit bias and to allow attorneys to liberally question potential jurors about 

18 There is not a single “open-ended” question about implicit bias in the model questions listed in AOC Directive 4-
07. Although the order allows the parties to submit their own open-ended questions, many courts confine attorneys 
to the model questions and, even if the attorney’s question is asked, there is little to no follow up on the juror’s 
initial answers.  It is impossible to meaningful probe a potential juror’s deeply held biases about something as 
sensitive as racial bias in a single question. 

“[Attorney participation in voir dire] has 
improved the process of jury selection. As a 
result, judges and attorneys should have 
greater confidence that the jurors who are 
ultimately empaneled are more likely to be 
impartial.”  

Commonwealth v. Dabney, 478 Mass. 839, 
(2018), quoting from Supreme Judicial Court 
Committee on Juror Voir Dire, Final Report to 
the Justices, at 5 (July 12, 2016).  
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their reactions to it.  The ACDL-NJ would be proud to be a part of any effort to improve our jury 
selection process and welcomes the opportunity to participate in any committee the court forms to 
that end. 

CONCLUSION 

The ACDL-NJ ends with our most important point: the solutions proposed with respect to partially 
remote jury selection and socially distanced trials must be temporary.  The association offers them 
as interim fixes for those criminal defendants who decide, after consultation with their attorneys, 
it is in their interest to move forward with trial during these difficult times.  The AOC has 
consistently stated that jury trials will return to normal when the pandemic ends.  The ACDL-NJ 
underscores the importance of those comments and holds the AOC to its word.  


