
ORDER PREPARED BY THE COURT 

  
VALISHA DESIR,     SUPERIOR COURT OF NEW JERSEY  

MONMOUTH COUNTY  
Plaintiff,    LAW DIVISION, CIVIL PART  

DOCKET NO. MON-L-4281-19  
v.  
  
JOHN F. RUSSO, JR.,  
  

Defendant.  

____________________________  

THIS MATTER having come before the court on plaintiff’s motion to enforce a settlement, 

and the court having considered the papers submitted, and oral argument;  

 IT IS on this 5th day of June, 2020; 

 ORDERED that plaintiff’s motion to enforce a settlement is granted for the reasons set forth 

in the court’s opinion dated June 5, 2020. 

 

        /s/ Lisa P. Thornton______ 
        LISA P. THORNTON, A.J.S.C. 
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NOT FOR PUBLICATION WITH THE APPROVAL 
OF THE COMMITTEE ON OPINIONS  

  
VALISHA DESIR,     SUPERIOR COURT OF NEW JERSEY  

MONMOUTH COUNTY  
Plaintiff,    LAW DIVISION, CIVIL PART  

DOCKET NO. MON-L-4281-19  
v.  
  
JOHN F. RUSSO, JR.,  
  

Defendant.  
____________________________  

 
Decided: June 5, 2020 
 
James E. Burden, attorney for plaintiff (Smith Mullin, P.C.); 
 
Susan E. Volkert & George G. Frino, attorneys for defendant (Decotiis, Fitzpatrick, Cole & Giblin, 
LLP). 
 
THORNTON, A.J.S.C. 
 
I. 
 
 This matter comes before the court on plaintiff Valisha Desir’s (“plaintiff”) motion to enforce 

a settlement.  Because defendant John R. Russo, Jr. (“defendant”) failed to establish a dispute 

regarding the material facts, the motion is granted.   

The dispute before the court arises from defendant’s refusal to abide by an agreement that the 

settlement would be characterized as payment for “personal physical injury and personal sickness.”  

There is no question that defense counsel, Ms. Volkert, agreed to this term.  Defendant failed to offer 

a certification from Ms. Volkert that indicates she was not authorized to settle the matter with the 

disputed term.  More importantly, defendant failed to offer a certification or other evidence from a 

person or persons from the Division of Law or defendant Russo himself, that would support the 

allegation that Ms. Volkert was not authorized to settle the case with the disputed term.  The record 

before the court reveals a binding contract existed between the parties.  More importantly R. 1:40-4(i) 
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is not a basis to defeat the motion because the settlement was not reached at the end of the mediation 

on March 10, 2010, and the requirement that settlement “be reduced to writing, signed by each party, 

and furnished to each party” is inapplicable.  Furthermore, while enforcement of the settlement was 

not dependent on it being reduced to writing and signed by the parties, Judge Eugene Codey ensured 

that the parties confirmed the settlement via email “on the terms stated in [Mr. Burden’s] email of 

[April 2, 2020].”  That email constitutes a “signed agreement,” as contemplated by the Court in 

Willingboro Mall, Ltd. v. 240/242 Franklin Ave., LLC, 215 N.J. 242, 257 (2013) (citing Nat’l 

Conference of Comm’rs On Unif. State Laws, Uniform Mediation Act § 6(a)(1), cmt. 2 (2003) (“UMA 

Drafters’ Comments”)).  

II. 
 
A.  
 
 The relevant facts are undisputed.  On March 15, 2019, plaintiff filed an amended complaint 

and alleged she was subjected to discrimination and a hostile work environment in violation of the 

New Jersey Law Against Discrimination, N.J.S.A. 10:5-1, et seq. (“LAD”).  See Burden Cert.; Ex. 1.   

Defense counsel was retained to represent defendant, a sitting Superior Court Judge at the time this 

complaint was filed, by the Office of the New Jersey Attorney General.  See Frino Cert. at 1, ¶ 1.1  

 
1 N.J.S.A. § 52:17A-4 governs the powers and duties of the Division of Law and provides, in relevant 
part, that the Division shall: 
 

(e)  Act as the sole legal adviser, attorney or counsel, notwithstanding the 
provisions of any other law, for all officers, departments, boards, 
bodies, commissions and instrumentalities of the State Government in 
all matters other than those requiring the performance of 
administrative functions entailing the enforcement, prosecution and 
hearing of issues as imposed by law upon them; and represent them in 
all proceedings or actions of any kind which may be brought for or 
against them in any court of this State; and shall likewise interpret all 
statutes and legal documents, inspect and approve contracts and titles 
and otherwise control their legal activities; 
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 On September 30, 2019, the Ocean County Vicinage referred the parties to mediation with 

the Honorable Francis X. Halligan (Ret.), in accordance with R. 1:40-1.  See Mediation Referral Order, 

OCN-L-611-19 (Sept. 30, 2019).  The matter was subsequently transferred to Monmouth County. 

The parties exercised their right under the presumptive mediation program and selected a 

mediator of their choosing.  On March 10, 2020, the parties participated in mediation with the 

Honorable Eugene Codey, J.S.C. (Ret.), but the matter did not settle at the conclusion of the 

proceeding.  Id. at 1-2, ¶ 2.  However, the parties continued to negotiate and, on April 2, 2020, with 

Judge Codey’s assistance, plaintiff’s counsel, James Burden, contacted Judge Codey and advised he 

was “authorized to settle the case for $250,000 payable ‘on account of personal physical injury and 

physical sickness.’”  Burden Cert.; Ex. 4.  On April 3, 2020, Judge Codey responded to Mr. Burden’s 

email and stated, “the Defense has agreed to your $250k final settlement demand. I am copying Susan 

Volkert, Esq. on this email and request that she confirms the settlement on the terms stated in your 

email of yesterday by reply email copying everyone including me.”  Id.  Later that day, Ms. Volkert 

responded, “We confirm to the terms of the Settlement. We thank Plaintiff’s counsel and you, as well, 

Judge, for a successful mediation.”  Id.; Ex. 6.  

On April 14, 2020, plaintiff’s counsel provided a proposed settlement agreement that included 

the aforementioned terms.  See Frino Cert. at 2, ¶ 3.  On April 23, 2020, Mr. Frino contacted Mr. 

Burden to advise that “the Division [of Law] is having a problem with the whole characterization of 

the settlement proceeds.”  Burden Cert.; Ex. 5.  No certification from any representative of the 

Division of Law or defendant Russo was provided to the court, but Mr. Frino claims in his certification 

 
 
(g) Attend generally to all legal matters in which the State or any officer, 

department, board, body, commission or instrumentality of the State 
Government is a party or in which its rights or interests are involved. 

 
 [N.J.S.A. § 52:17A-4(e), (g).] 
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that on April 14, 2010 “for the first time a proposed settlement agreement was forwarded by Plaintiff’s 

Counsel to Defense Counsel with language representing that the settlement payment made to Plaintiff 

was ‘on account of personal physical injury and physical sickness.’” While it is obvious that the 

characterization of the settlement was raised before the terms were memorialized in the proposed 

agreement, defendant has failed to provide any evidence regarding if, when, and how, the Division of 

Law raised a concern about the way the funds were characterized.  Nothing was submitted to the court 

to rebut the presumption that Ms. Volkert was authorized to agree to the terms expressed in Mr. 

Burden’s April 2, 2020 email.   

In mid-April, at defense counsel’s request, plaintiff submitted a certification that described her 

alleged injuries.  Id. at 2, ¶ 3; Ex. A.    

B. 

The scope of defense counsel’s representation is guided by the New Jersey Attorney General 

Division of Law’s Outside Counsel Guidelines (“Outside Counsel Guidelines”), which provide, in 

relevant part: 

Outside counsel have no settlement authority unless and until such 
authority is explicitly conferred on them by the Designated Attorney. 
If you believe that settlement should be pursued, you must seek 
instructions in this regard from the Designated Attorney, and not 
pursue formal or informal settlement discussions without the 
Designated Attorney’s approval. Outside counsel should immediately 
inform the Designated Attorney of any settlement proposal or 
overture, formal or informal, by the opposing party or counsel. 
 
[Outside Counsel Guidelines, State of New Jersey, Dep’t of Law & 
Public Safety, Office of the Attorney General (Jan. 1, 2015), at 12.] 

 
III. 
 
 Plaintiff contends the parties “formed an enforceable contract to settle by and through their 

counsels’ emails” and cites Weichert Co. Realtors v. Ryan, 128 N.J. 427, 435 (1992) and United States 

v. Lightman, 988 F. Supp. 448, 458 (D.N.J. 1997) for the proposition that a contract is formed when 
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“all material terms” have been reached.  Pl.’s Br. at 2.  Plaintiff reasons that Ms. Volkert acted with 

apparent authority on behalf of defendant when she confirmed the terms of the settlement via email 

on April 3, 2020.  See Burden Cert; Ex. 4.  More importantly, plaintiff asserts that defendant failed to 

submit a certification from Ms. Volkert or a representative of the Division of Law to refute the 

assumption that Ms. Volkert was not authorized to agree to the disputed terms of settlement.   

 Defendant contends the settlement is unenforceable because it was not reduced to a signed 

final agreement and cites Willingboro Mall, 215 N.J. at 242 and R. 1:40-4(i) for this proposition.  

Without providing facts or evidence to explain the allegation, defendant reasons that the Attorney 

General’s Office did not provide “actual and final authorization” of the proposed settlement.  Df.’s 

Br. at 7-9.  Finally, defendant maintains the “State was and is still willing to resolve this matter very 

simply by the payment of $250,000 in full settlement of the Plaintiff’s claim through general releases 

that do not include the Personal Physical Injury Representation.”  Id. at 4.  

IV. 
 
A. 
 
 A motion to enforce a settlement agreement is governed by the same standard as a motion for 

summary judgment.  Amatuzzo v. Kozmiuk, 305 N.J. Super. 469, 474-75 (App. Div. 1997) (citing Brill 

v. Guardian Life Ins. Co., 142 N.J. 520, 540 (1995)).  To that end, a court is asked to determine whether 

“the competent evidential materials presented, when viewed in the light most favorable to the non-

moving party” create a genuine issue of material fact.  Brill, 142 N.J. at 540.  If the answer is in the 

affirmative, the motion must be denied.  However, when the “evidence “is so one-sided that one party 

must prevail as a matter of law,” the settlement should be enforced.   Id. (citing Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 252 (1986)).    
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B. 
 

Mediation is an important and valued tool to resolve disputes.  See Willingboro Mall, 215 N.J. 

at 253-54.  As a consequence, our court rules authorize, in certain cases, a Superior Court judge to 

“require the parties to attend a mediation session at any time following the filing of a complaint.’”  R. 

1:40-4(a).  In addition, certain case types, including Civil Rights and Law Against Discrimination, “are 

referred to presumptive mediation.”  Civil Mediation Program Resource Materials, New Jersey Courts, 

2 (Sept. 2011).  The Civil Mediation Program Resource Materials are instructive on what procedures 

should be followed regarding selection of a mediator and indicate: 

When a case is referred to mediation, the parties have 14 days to select 
a mediator.  If the parties do not timely select a mediator, the individual 
designated by the court in the Mediation Referral Order will serve as 
the mediator.  Court designated mediators have been approved for 
inclusion on the Roster of Mediators for Civil, General Equity and 
Probate Cases and are assigned to each case on a rotating basis 
according to the mediator’s expertise to the case type.  The Civil 
Mediator Roster Search is accessible on the Judiciary’s website at 
www.njcourts.gov. All mediators on the court’s roster as well as those 
not on the roster, whether party selected or court designated, shall 
comply with the terms and conditions set forth in the Mediation 
Referral Order; however, non-roster mediators may negotiate a fee 
with the parties from the outset.  
 
. . .  
 
A retired judge may not accept fee-generating court-initiated 
appointments, including appointments to serve as a mediator except 
as set forth below.  
 
A retired judge may accept fee-generating court-initiated appointments 
as mediators in the Statewide Civil Mediation Program and in the 
Presumptive Mediation Program, provided that the retired judge meets 
the experiential and training requirements set forth in Rules 1:40-12(a), 
1:40-4(e)(1) and 1:40-12(b) and provided that the retired judge agrees 
to be subject to the same conditions that are applicable to all other 
mediators in the program, e.g., providing the first two hours of 
mediation at no cost to the litigants pursuant to R. 1:40-4(b) and the 
Court-approved Mediator Compensation Guidelines. See AOC 
Directive #05-08, a copy of which appears in the appendix.  
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This is not intended to preclude a retired judge from accepting a fee-
generating position as a mediator where the parties to the case initiate 
the appointment, select the retired judge who is to be appointed and 
establish the fee arrangement. The court’s only participation is to 
memorialize their agreement in an appropriate order. Such 
memorialization shall be approved and signed by the Assignment 
Judge or designee. 
 
. . .  
 
Rule 1:40-4(g) and Appendix XXVI govern the conduct of civil 
mediation proceedings. This rule provides that mediation must begin 
with an opening statement by the mediator describing the purpose of 
mediation and the procedures used in the process. Additionally, the 
parties must sign a Disclosure Statement on a form prescribed by the 
Acting Administrative Director of the Courts . . .  Mediators may 
require the participation of persons with negotiating authority. An 
attorney or other individual designated by a party may accompany the 
party to and participate in mediation. A waiver of representation or 
participation given before the mediation may be rescinded. Non-party 
participants shall be permitted to attend and participate in the 
mediation only with the consent of the parties and the mediator. 
Multiple sessions may be scheduled. Attorneys and parties have an 
obligation to participate in the mediation process in good faith and 
with a sense of urgency in accordance with program guidelines.  
 
. . .  
 
Mediators must promptly complete and submit to the court a 
Completion of Mediation form. A copy of the form appears in the 
appendix and is posted on the Judiciary’s website, www.njcourts.gov 
under the Civil Mediation Resources.  
 
[Id. at 5, 6, 7, 8, 10.] 
 

 The Civil Mediator’s Toolbox also provides guidance on the procedures for R. 1:40 

mediations: 

 Case management entails the mediator’s administration of court-
assigned mediation – essentially everything that happens outside the 
meeting room.  

 
 . . .  
 
 The process of preparing this Guide commenced with the assembly of 

a list of common case management issues and problems Rule 1:40 
qualified civil mediators routinely experience in their practices.  
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 . . .  
 
 Although the Guide is addressed to civil cases assigned by the Law 

Division, Civil Part in the Presumptive Mediation Program, the 
guidance provided should be helpful in dealing with mediation issues 
generally. 

 
 [Mediator’s Tool Box: A Case Management Guide for Presumptive 

Roster Mediators, New Jersey Courts, at 1, 2 (Nov. 2011) (revis. Nov. 
2019).] 

 
“A settlement agreement between the parties to a lawsuit is contract.”  Cumberland Farms, 

Inc. v. N.J. Dep’t of Envtl. Prot., 447 N.J. Super. 423, 438 (2016) (citing Nolan v. Lee Ho, 120 N.J. 

465, 472 (1990)).  The party seeking to enforce the agreement has the burden of proving the parties 

entered into a binding settlement agreement.  Id. (citing Amatuzzo, 305 N.J. Super. at 475).  The 

moving party must provide evidence that the parties agreed to the essential terms of the agreement, 

and like any contract, there must be an offer, acceptance, and a “meeting of the minds.”  Id. (citing 

Weichert Co. Realtors, 128 N.J. at 435).  

In Willingboro Mall, the Court considered whether an “oral settlement agreement,” made 

during mediation, was enforceable.   Willingboro Mall, 215 N.J. at 245.  In an opinion written by 

Justice Albin, the Court concluded that “if the parties to mediation reach an agreement to resolve their 

dispute, the terms of that settlement must be reduced to writing and signed by the parties before the 

mediation comes to a close.”  Id. at 263.  The Court further observed that “[i]n those cases in which 

the complexity of the settlement terms cannot be drafted by the time the mediation session was 

expected to have ended, the mediation session should be continued for a brief but reasonable period 

to allow for the signing of the settlement.”  Id.  Finally, the Court noted that the settlement may be 

memorialized by audio, video, or “an email exchange between the parties in which they agree to 

particular provisions.”  Id. at 257, 263 (citing UMA Drafters’ Comments § 6(a)(1), cmt. 2).  
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Rule 1:40-4(i) was amended in 2015 to “require that each party sign the required written total 

or partial agreement” pursuant to the Court’s holding in Willingboro Mall.  Pressler & Verniero, 

Current N.J. Court Rules, cmt. to R. 1:40-4(i) (Gann 2020)).  The Rule governs disposition of 

mediations and provides: 

If the mediation results in the parties’ total or partial agreement, said 
agreement must be reduced to writing, signed by each party, and 
furnished to each party. The agreement need not be filed with the 
court, but both roster and non-roster mediators shall report the status 
of the matter to the court by submission of the Completion of 
Mediation form. If an agreement is not reached, the matter shall be 
referred back to the court for formal disposition.  
 
[R. 1:40-4(i).]  

 
V. 
 

During oral argument, the parties confirmed that they declined to mediate with Judge Halligan 

and chose Judge Codey as their mediator.  While the mediation with Judge Codey, a non-rostered 

mediator, is one contemplated by the provisions of R. 1:40, the settlement that was reached is not 

contemplated by R. 1:40-4(i).  As plaintiff contends and Justice Albin confirms, the rule applies to 

settlements that are reached before the close of the mediation. Willingboro Mall, 215 N.J. at 263. To 

be sure, the record is clear that Judge Codey helped facilitate a settlement by working with the parties 

after the scheduled mediation had concluded, but there was no meeting of the minds until weeks after 

the March 10, 2020 mediation.   

While the parties were not required to reduce the settlement to writing and sign it, the email 

exchange between Mr. Burden and Ms. Volkert is one that would meet the requirements of R. 1:40-

4(i).  In Willingboro, the Court concluded that a settlement agreement adopted by the parties can be 

reduced to writing and signed by the parties or memorialized by an audio or video recording or email 

exchange.  Willingboro Mall, 215 N.J. at 256-257, 263.   
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Finally, defendant has failed to produce any evidence to suggest Ms. Volkert was not 

authorized to settle the matter with the disputed term. Her email unequivocally indicates the terms 

were accepted.  As an experienced litigator, the court can only assume she communicated with her 

client before extending an offer.  No certifications were provided by Ms. Volkert, defendant Russo, 

or anyone else at the Division of Law to explain this alleged misunderstanding.  In the absence of this 

critical information, the court can only conclude that after agreeing to the terms, someone, either the 

assigned attorney or a supervisor, had buyer’s remorse.  The email exchange between counsel included 

all the elements of a valid contract and enforceable settlement.   

VI. 
 
 For the reasons stated above, the motion is granted.  The terms of the settlement agreement 

shall be enforced as agreed upon via email on April 3, 2020. 
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