NEW JERSEY STATE BAR ASSOCIATION
New Jersey Law Cencer

One Constitution Square

New Brunswick, New Jersey 08901
(732) 937=7505

SUVAEE @ EENE WSS RIRIS HYE
Plaintiff/Respondent,

W 4

MICHAEL OLENOWSKI,

Defendant/Petitioner.

SUPREME COURT OF NEW JERSEY

Docket No.

CRIMINAL ACTION

082253

Appellate Division

Docket No.:

Sat

Hon.
Hemes
Hon.

Below:
Clarkson S.
Rilcharel §.
Lilga Firke,

A-004666-16T4

Fisher,
Hoffman,
oA IDg

P
J

Sk
o B

A0,
Do

BRIEF OF AMICUS CURIAE NEW JERSEY STATE BAR ASSOCIATION

Ol COUNSEL S
iByellyn Paelhlng,  158e].

President, New Jersey State Bar Association

New Jersey Law Center

One Constitution Square

New Brunswick, New Jersey 08901
Attorney ID Ne.: 001991992

O e BRI
John Menzel, Esg.
Attorney ID Ne.: 037231984

Jeshua H. Reinitz, Hsq:
Attorney ID No.s 035042003

Mollles §, Wilheler TIIL, ESe)-
Attorney ID No.:3 284331972



TABLE OF CONTENTS

- Table of Authorities ... ..ttt et iii
Preliminary Statement .... ...ttt tteeaeeneenn. 1
Procedural History ...ttt ittt ittt ittt e e 2
i 2
Legal ArguUment ...ttt i ittt ettt ettt e et e 4

POINT I: THIS COURT SHOULD EXCLUDE THE DRUG
INFLUENCE EVALUATION BECAUSE THE DRUG RECOGNITION
EVALUATION TECHNIQUE IS NOT GENERALLY ACCEPTED IN
THE SCIENTIFIC COMMUNITY ... ...ttt ittt 4

A. The Appellate Division erred in basing
general acceptance in the scientific
community on a non-existent factual
record and on a non-existent legal

bases . i e e e e e e e e 4
B. Evidentiary analysis of the drug

4influence evaluation technique is

analogous to prior analyses of horizontal

JAZe NYSTAQIMUS . vttt ittt ittt ettt e tteetonneeannans 7
C. Admission of the drug influence

evaluation, as with horizontal gaze

nystagmus, was error because the state

failed to establish any relationship

between results of a drug influence

evaluation and the consumption of drugs

or driving impairment as a matter of

general acceptance within the scientific

COMMUNIE Y . ot ittt e ettt ettt e e ettt 10
D. Neither the defense expert, nor the

literature, demonstrates a relationship

between the results of the drug influence

evaluation and the consumption of drugs

or driving 1impairment as a matter of

general acceptance within the scientific

FTe} 111115 o Y I w2 12

POINT II: RELIANCE ON GENERAL OBSERVATIONS WAS
ERROR it e e e e e e e e e e e 18



POINT III: THIS COURT SHOULD EXCLUDE THE DRUG
INFLUENCE EVALUATION FROM EVIDENCE BECAUSE THE
REPORT, PREPARED FOR THE PURPOSES OF CREATING TRIAL

EVIDENCE, IS TESTIMONIAL HEARSAY AND INADMISSIBILE ........ 20
(@) o Lo 1 b =T e o Y 22
AEEendix

The methodological quality of three foundational
law enforcement drug influence evaluation
validation studies . .... ...ttt et e e e Aala



Cases

Frye v.

34 A.L.R.

TABLE OF AUTHORITIES

293 F. 1013, 54 App. D.C. 46,
(1923) i e 2,4,9

Commonwealth v. Apollo, 603 A.2d 1023,

allocatur denied 613 A.2d 556 (1992) .. i i i it i, 11

Commonwealth wv.

Miller, 532 A.2d 1186

(Pa.

Commonwealth wv.

Super.

S 11

Moore, 635 A.2d 625

(Pa.

Super.

S 11,12

Melendez-Diaz v. Massachusetts, 557 U.S. 305,

129 S.Ct.

Palmer v.

(2009) vttt e e e e e 20

Hoffman, 318 U.S. 109, 63 S.Ct. 477,

87 L.Ed.

People v.

People v.

S 20
Leahy, 882 P.2d 321 (Cal. 1994) .............. 8,11

Williams, 3 Cal.App.4th 1326,

5 Cal.Rptr.2d 130 (1992) ..ttt it iiieeennn 11
State v. Bealor, 187 N.J. 574 (2000) vt eueennnnn. 18
State v. Cassidy, 235 N.J. 482 (2018) ..., 4,5,9
State v. 150 N.J. 30 (1997) i eeens 17
State v. Doriguzzi, 334 N.J. Super. 530

(ApP. Div. 2000) i ittt ittt i e e et e e e e 7,8
State v. Harvey, 151 N.J. 117 (1997) ............. 2,4,5,6,10
State v. 97 N.J. 178 (1984) ..ttt 10
State v. 134 N.J. Super. 416

(Law Div. L1975 ittt it i ittt ettt e ettt e et iee e 18
State v. Kuropchak, 221 N.J. 368 (2015) ........ ... 20,21
State v. Olenowski, Docket No. A-4666-16T1

(App. Div. Nov. 27, 2018) ittt it ettt ettt teeeaann 4,5



State v. Simbara, 175 N.J. 37 (2002) .. ittt enennnnn 20

State v. Smith, 58 N.J. 202 (1971) ..., 18

State v. Tiernan, 123 N.J. Super. 322
(CLy. CL. 107 3) ittt ittt it et et e e ettt e e et e i e 18

State v. Witte, 251 Kan. 313, 836 P.2d 1110
(Kan. 10992) ittt ittt ittt e et teietenneeenennn 3,8,9,11,13

Wichita v. Molitor, 301 Kan. 251,
341 P.3d 1275 (2000 ittt ettt e et e e e e e e 3,22,23

Windmere, Inc. v. International Insurance Co.,
105 N.J. 373 (L1987 ) ittt ittt ittt it ettt et ettt tee e eieean 5

Court Rules

S G T 13
P PR S P O 10
N.J.R.E. B0 ittt it e e e e e et et ettt et e e e e e ettt e 21
Miscellaneous

Adler and Burns, Arizona Department of Public

Safety, Drug Recognition Expert Evaluation Study:

Final Report to Governor’s Office of Highway

Safety (1004 i e e e e e 6,15

Bigelow, Bickel, et al., Identifying Types of

Drug Intoxication: Laboratory Evaluation of the

Subject Examination Procedure, DOT HS Report No.

807 012 (NHTSA I1085) ittt et ettt e i iaeenn 14

Burns and Moskowitz, "Psychophysical Tests for
DWI Arrest," NHTSA Contract No.
DOT=HS=501242 (1077 ) v ittt ettt et ittt eee e eeineeeennens 13

Compton, Field Evaluation of the Los Angeles
Police Department Drug Detection Procedure,
DOT HS Report No. 807 012 (NHTSA 1986) ......ccciiiiiininnnn. 6




Fiandach, Handling Drunk Driving Cases, 2d ed.,
SeC.T7:10 (West 1900) ittt ittt ittt ettt ettt et 13

Heisman, Singleton, and Crouch, Laboratory

Validation Study of Drug Evaluation and

Classification Program: Ethanol, Cocaine, and

Marijuana, 20 J.Anal.Tox. 468 (1996) ..... ittt inueennnnn. 6

Kane, The Methodological Quality of Three

Foundational Law Enforcement Drug Influence

Evaluation Validation Studies, 12:16 Journal

of Negative Results in BioMedicine (2016) ....13,14,15,16,17

Nichols and Whited, Drinking Driving Litigation,
vol.2, sec.17:1 (West 1998) ..ttt ettt ettt ieeeennn 13

Pangman, "Horizontal Gaze Nystagmus: Voodoo
Science," DWI Law & Science Journal, vol.2,
NO. 1 (1087 ittt e e e e e e e e e e e et e e 13




PRELIMINARY STATEMENT

The cases now before this Court involve two charges of
driving while under the influence of drugs (DUI) as established
by evidence involving a technique <called a Drug Influence
Evaluation (DIE) performed by a police officer with police
training. This officer is known as a Drug Recognition Evaluator
(DRE) .

Defendant Michael Olenowski’s convictions were based on the
admission of DRE opinion testimony as to the influence of drugs
by police officers wusing a novel, purportedly scientific,
technique. The lower courts erred by accepting DRE opinion on a
record that not only failed to establish the DIE as a generally
accepted scientific technique, but that actually undermined that
premise. The lower courts also erred in finding they were bound
by non-existent precedent.

The resolution of when and to what extent DRE opinion
testimony can be admissible as evidence of acting under the
influence of drugs is an important issue to the more than 18,000
members of the New Jersey State Bar Association (NJSBA), as it
affects the constitutional rights of thousands of defendants in
our court system every day. The integrity of our Jjustice system

rests on ensuring that only that evidence that meets the



stringent requirements set by our courts for expert testimony is
admissible as such.

The NJSBA asks this Court to rule DIE and DRE opinion
evidence inadmissible for any purpose unless its proponent, the
State, lays an appropriate foundation that meets the requirement

of Frye v. U.S., 293 F. 1013, 1014, 54 App. D.C. 46, 47, 34

A.L.R. 145 (1923), and State v. Harvey, 151 N.J. 117, 169

(1997). Also, as 1in prior appearances concerning admission of
documents like a drinking-driving reports (DDR) and drinking-
driver questionnaire (DDQ), the NJSBA asks this Court to caution
trial courts against accepting the DIE document» in lieu of

testimony or absent stipulation.

PROCEDURAL HISTORY

NJSBA accepts the parties’ statements of procedural history
as an appropriate procedural context in which to consider the

questions presented. See Db2-8, Sbl-4.

FACTS

A DIE consists of 12 steps (see Dbl5-18):

Step 1. DIE Location.

Step 2. DIE Witnesses.

Step 3. Blood Alcohol Concentration (BAC), as
generally determined by a breath test.

Step 4. Interview of Arresting Officer.

Step 5 Initial Observations.

Step 6. Medical Problems.

Step 7 Psychophysical Testing, including
horizontal gaze nystagmus (HGN) , vertical gaze



nystagmus, Romberg balance, walk-and-turn, one-leg-
stand, and finger-to-nose evaluations.

Step 8. Clinical Signs--i.e., how the subject
was acting, vital signs, pupil size.

Step 9. Signs of Ingestion.

Step 10. Statements by the subject.

Step 11. Evaluator’s Opinion.

Step 12. Toxicological Specimen.

With one exception, the NJSBA accepts the parties’
statements of fact as an appropriate factual context in which to
consider the questions presented. See Db8-14, Sb4-18. The NJSBA
does not accept the State’s premise that police may use HGN
tests, a process that is alleged to detect alcohol intoxication
from the involuntary twitching of an individual’s eyeballs, to
establish probable cause to arrest for DUI. The NJSBA submits
that the case law is not clear on this issue and that it is an
open question for the Court’s consideration in the future. Sbb,

n.3. See State v. Witte, 251 Kan. 313, 836 P.2d 1110 (Kan.

1992); Wichita v. Molitor, 301 Kan. 251, 341 P.3d 1275 (2015).




LEGAL ARGUMENT

POINT I
THIS COURT SHOULD EXCLUDE THE DRUG INFLUENCE EVALUATION BECAUSE
THE DRUG RECOGNITION EVALUATION TECHNIQUE IS NOT GENERALLY
ACCEPTED IN THE SCIENTIFIC COMMUNITY
A. The Appellate Division erred in basing general acceptance
in the scientific community on a non-existent factual
record and on a non-existent legal bases.

The Appellate Division held that DRE opinion was
“sufficient” to allow the trial Jjudge “to determine beyond a
reasonable doubt that defendant was guilty of [DUI]” State v.
Olenowski, Docket No. A-4666-16T1 (App. Div. Nov. 27, 2018)
(slip op. at 12), concluding that the trial judge’s “legal
conclusions are unassailable...” Olenowski, (slip op. at 13).
That legal conclusion, “New Jersey's continued reliance on DRE
evidence indicates the willingness that it still finds it to be
generally acceptable and reliable in the scientific

44

community.... Olenowski, (slip op. at 11), has never been
accepted by any New Jersey precedent.

The "general acceptance” test was established in Frye v.
U.S., 293 F. at 1014, and has been identified as the standard

required in New Jersey when considering novel scientific

evidence. State v. Harvey, 151 N.J. at 169; see State v.

Cassidy, 235 N.J. 482, 492 (2018). The party offering novel

scientific evidence bears the burden of proof. State v. Harvey,




151 N.J. at 167; Windmere, Inc. v. International Insurance Co.,

105 N.J. 373, 378 (1987); State v. Cassidy, 235 N.J. at 492. A

proponent of novel scientific technology can prove dgeneral
acceptance in three ways:

(1) Dby expert testimony as to the general
acceptance, among those 1in the profession, of the
premises on which the proffered expert witness based
his or her analysis;

(2) by authoritative scientific and legal
writings indicating that the scientific community
accepts the premises underlying the proffered

il

testimony; and

(3) by Jjudicial opinions that indicate the
expert's premises have gained general acceptance.

[State v. Harvey, 151 N.J. at 169.]

"[T]he best time to make the record on admission of such
evidence is in a Rule 104 hearing" because trial courts are in a
"better position to shape the record and make factual
determinations, [to] digest expert testimony as well as review
scientific literature, judicial decisions, and other
authorities.™ Id. at 167. Given the scientific nature of the
DIE and DRE opinion, the appropriate standard of review for
their admissibility should be based on general acceptance within
the scientific community. See Dbl5, 18-21.

The finding below that “DRE evidence satisfies the three
requirements outlined in Harvey,” Olenowski, (slip op. at 11)

has no basis. The only scientific expert testimony offered was

that of Dr. Robert J. Pandina, whose testimony undermines any

5



claim of general acceptance. The DREs who testified were police
officers who have no medical or scientific training. As such,
they cannot be viewed as experts in science. And, as already
stated, no reported New Jersey Jjudicial opinion holds that the
DIE technique, as administered by a DRE, has gained general
acceptance. Thus, the record below 1is devoid of the first and

third methods of proofs described State v. Harvey, 151 N.J. 117.

As for the second method of proof--authoritative writings
concerning general acceptance in the scientific community--these

publications were referenced (Dbl8):

Heisman, Singleton, and Crouch, Laboratory
Validation Study of Drug Evaluation and Classification
Program: Ethanol, Cocaine, and Marijuana, 20

J.Anal.Tox. 468 (1996) (Heisman):;

Adler and Burns, Arizona Department of Public
Safety, Drug Recognition Expert Evaluation Study:
Final Report to Governor’s Office of Highway Safety
(1994) (Adler); and

Compton, Field Evaluation of the Los Angeles
Police Department Drug Detection Procedure, DOT HS
Report No. 807 012 (NHTSA 1986) (Compton).

However, none o0f these government-sponsored studies were
peer-reviewed by scientific Jjournals, which is required as the

second prong of the Frye/Harvey standards for general

acceptance. See Dbl8g.



B. Evidentiary analysis of the drug influence evaluation
technique is analogous to prior analyses of horizontal gaze
nystagmus.

For purposes of our legal analysis, the admissibility of
the DIE technique can be analogized to the admissibility of HGN,

which 1is included in at DIE step 7. The only New Jersey

appellate level case to consider HGN is State v. Doriguzzi, 334

N.J. Super. 530 (App. Div. 2000). Cases 1in other states have
discussed HGN, but few, if any, have addressed DIE as a novel
scientific technique for which there must be general acceptance
in the scientific community. Consequently, most of the cases
cited and discussed here deal with HGN, which, as noted
previously, 1s a process that 1s alleged to detect alcohol
intoxication from the involuntary twitching of eyeballs, but
which does not have a clear body of scientific support. The DIE,
when administered by a DRE, relies on several observations and
tests that only physicians might be qualified to make and do.
Furthermore, the DIE technique incorporates HGN, which is itself
inadmissible, raising another reason for further scrutiny of the
admissibility of the DIE technique. See 1id. Thus, while the
following discussion emphasizes HGN, the legal principles apply
to the DIE technique and DRE opinion, as well.

The DIE and DRE opinion, 1like HGN, are new or novel

evidence. "In determining whether a scientific technique is



'new',...use by police officers seems less significant a factor
than repeated use, study, testing and confirmation by scientists

or trained technicians." People v. Leahy, 882 P.2d 321, 332

(Cal. 1994). "HGN testing has been repeatedly challenged in
court, with varying degrees of success, in...other states, and
accordingly its courtroom use cannot be fairly characterized as
'routine' or settled in the law." Id. at 332 (emphasis in
original). Given legal challenges to HGN admissibility in other
states, "it seems appropriate that we deem the technigque 'new'
or 'novel' for purposes of" evidentiary analysis. Id. "To hold
that a scientific technique could  Dbecome immune from
[evidentiary] scrutiny merely by reason of long-standing and
persistent use by law enforcement outside the laboratory or the

courtroom, seems unjustified.” Id. (emphasis in original).

Accord State v. Dorigquzzi, 334 N.J. Super. 530.

The DIE and DRE opinion are also scientific in nature.
Like HGN, the DIE is distinguishable from other field sobriety
tests in that science rather than common knowledge is relied
upon to provide legitimacy for the testing. Id. at 333; State v.
Witte, 251 Kan. 313. The premise of the DIE technique and DRE
opinion 1is "the scientific principle” that consumption of
certain categories of drugs “causes” manifestations attributed
to a drug category when evaluated by the DRE using the DIE

technique. See People v. Leahy, 882 P.2d 321; State v. Witte,




836 P.2d at 1112. As such, the DIE technique is subject to the
requirement that it be generally accepted within the scientific

community before any court can consider it. See State v.

Cassidy, 235 N.J. at 492. Indeed, most Jjurisdictions that have
considered the 1issue have held that HGN, for purposes of

AN}

analysis, is scientific evidence, most requiring that Frye
foundation requirements for admissibility be satisfied.™ State

v. Witte, 836 P.2d at 1115, citing Frye wv. U.S., 293 F. 1013.

The Kansas Supreme Court, discussing alcohol and HGN, followed
the majority in this regard, holding

Alcohol's effect on a person's sense of balance 1is
common knowledge. The same cannot be said for HGN.
The HGN test 1is based upon scientific principles and
exceeds common knowledge. We hold that the HGN test
results are scientific evidence. As such, the Frye
foundation requirements for admissibility must be
satisfied.

[State v. Witte, 836 P.2d at 1116.]

The same can be said of the various DIE factors like HGN;
vertical gaze nystagmus; pupil size and reaction; convergence of
the eyes; pulse, blood pressure, and body temperature; and an
examination of hands. DRE opinions based on the DIE in the
present cases are, like HGN, novel scientific assertions that

must satisfy the Frye foundation requirements for admissibility.




cC. Admission of the drug influence evaluation, as with
horizontal gaze nystagmus, was error because the state
failed to establish any relationship between results of a
drug influence evaluation and the consumption of drugs or
driving impairment as a matter of general acceptance within
the scientific community.

N.J.R.E. 702 imposes three basic requirements for admission
of expert opinion testimony:

(1) the intended testimony must concern a subject
matter that is beyond the ken of the average juror;

(2) the subject of the testimony must be at a
state of the art such that an expert's testimony could
be sufficiently reliable; and

(3) the witness must have sufficient expertise to
explain the intended testimony.

State v. Harvey, 151 N.J. at 169; State v. Kelly, 97 N.J. 178

(1984). The DIE and DRE opinion, like HGN, are beyond the ken of
a layman. A DRE may qualify as an expert in the DIE technique
but lacks sufficient expertise and scientific training/knowledge
to testify to the fundamental question whether the scientific
community accepts the technique. In the present cases, the State
.offered no expert testimony to show that the DIE technique is at
a state of the art such that a DRE opinion 1s sufficiently
reliable to find a subject to be DUI. The only prosecution
testimony offered was from DREs administering DIEs. Neither DRE
was a pharmacologist, physician, nurse, or scientist. They were
police officers lacking any expertise on which to discuss
anything beyond the straightforward DIE administration. This

Court should conclude, as California's courts have, that

10



"testimony by police officers regarding the mere administration
of the test 1is insufficient to meet the general acceptance

standard required by" Frye. People v. Leahy, 882 P.2d at 334. A

police officer's opinion that a person

was under the influence of alcohol, to the extent it
was based on the nystagmus test, rests on scientific
premises well beyond his knowledge, training, or
education. Without some understanding of the processes
by which alcohol ingestion produces nystagmus, how
strong the correlation 1is, how other possible causes
might be masked, what margin of error has been shown
in statistical surveys, and a host of other relevant
factors, [the officer]'s opinion on causation,
notwithstanding his ability to recognize the symptom,
was unfounded. It should have been excluded.

[Id., quoting People v. Williams, 3 Cal.App.4th
1326, 1333-34, 5 Cal.Rptr.2d 130 (1992); see State v.
Witte, 836 P.2d at 1115-16, quoting this same
passage. ]

The Pennsylvania Superior Court also "refused to allow the
results of HGN testing without first establishing an adequate

foundation." Commonwealth v. Moore, 635 A.2d 625, 629 (Pa.

Super. 1993). In Commonwealth v. Miller, 532 A.2d 1186, 1189

(Pa. Super. 1987), the court held that HGN was not established
without proof "that the scientific principles upon which the
test 1s Dbased are generally accepted by scientists in the

appropriate scientific communities." Later, in Commonwealth v.

Apollo, 603 A.2d 1023, allocatur denied 613 A.2d 556 (1992), the

court held that, despite the testimony of a Dbehavioral

optometrist, the reliability of HGN was not settled within the

11



scientific community. Finally, in Commonwealth v. Moore, 635

A.2d 625, the court held that even the testimony of a county
detective certified as an HGN instructor by the Pennsylvania
Dept. of Transportation "did not provide an adequate basis for
finding that HGN testing had gained general acceptance in the
scientific community, @particularly in the field of medical
science represented by ophthalmology." Id. at 629.

In the same way, DRE testimony, 1like that offered gy the
State in these two cases, is insufficient to establish an
adequate foundation that the DRE technique or DIE, like HGN, is
a valid indicator of being under the influence of drugs and
DUT.

D. Neither the defense expert, nor the literature,
demonstrates a relationship between the results of the drug
influence evaluation and the consumption of drugs or
driving impairment as a matter of general acceptance within
the scientific community.

The State has offered no authoritative scientific or legal
writings to establish the DIE technique and DIE opinion are
generally accepted within the scientific community to reliably
indicate the influence of drugs. Indeed, the State failed to
identify any scientific community that has considered the DIE
technique.

Once again, we can analogize consideration of the

evidentiary admissibility of the DIE technique to that of HGN.

12



While research conducted on behalf of the National Highway
Traffic Safety Administration (NHTSA) has purported to show some
relationship between HGN and a person's blood alcohol content,
that relationship has been the subject of controversy rather

than general acceptance. See, e.g., Fiandach, Handling Drunk

Driving Cases, 2d ed., sec.7:10 (West 1995), citing Burns and
Moskowitz, "Psychophysical Tests for DWI Arrest,”" NHTSA Contract

No. DOT-HS-501242 (1977). See also State v. Witte, 836 P.2d at

1119-20 (emphasis in original), citing Pangman, "Horizontal Gaze

Nystagmus: Voodoo Science," DWI ILaw & Science Journal, vol.2,

no.l (1987); Nichols and Whited, Drinking Driving Litigation,

vol.2, sec.l17:1 (West 1998). "The NHTSA study has also been
criticized for 'deliberately screen[ing] out people at high risk

for being classified as false positives.'" State v. Witte, 836

“P.2d at 1119 (emphasis and bracketed material in original). DIE-
related studies 1like those identified above, 1i.e., Compton,
Adler, and Heisman, are similarly flawed. See Aalla (Bigelow),
AalOa-11la (Compton), Ralla (Adler).!

One commentator identified several biases undermining DIE

reliability. Kane, The Methodological Quality of Three

Foundational Law Enforcement Drug Influence Evaluation

Validation Studies, 12:16 Journal of ©Negative Results in

1 References to the appendix of Amicus NJSBA are made, e.g., to
page 11 thereof as “Aalla.” R. 2:6-8.

13



BioMedicine (2016) (Kane); Aala-1l2a. Kane specifically addressed

Compton, Adler, and a third study--Bigelow, Bickel, et al.,

Identifying Types of Drug Intoxication: Laboratory Evaluation of

the Subject Examination Procedure, DOT HS Report No. 807 012

(NHTSA 1985) (Bigelow) . See Aalla.

Spectrum Bias. “It 1is generally easier to diagnose severe
disease rather than mild disease. Studies with sample
populations skewed toward severe disease discéver inflated
sensitivities that do not reflect the accuracy of the identical
test in other settings....” Da3a-4a. For example, included were
people “whose impairment was so obvious it was already apparent
to non-DRE experts” before the DIE was done or “against whom
experienced officers concluded a beyond-a-reasonable-doubt case
could be made.” Aada.

Selection Bias occurs when a study “selects subjects in a
way that distorts test-result-relevant characteristics of the
sample of people 1n the study compared to the population of
people to whom the test will be administered later....” Aada.
In other words, the people tested in the study are not the same
as the people tested in the field. Aada-5a. Bigelow selected
only healthy young men. Adler and Compton screened out control
(i.e., sober) subjects and used unstandardized practices. Aaba.

Misclassification Bias. Diagnostic accuracy depends on

comparison to a reliable reference standard. ARaba. No wvalid

14



reference standards were present in Bigelow, Adler, or Compton.
Aaba. DRE opinions were not based entirely on the DIE technique,
but confounded by reliance on confessions and other factors
outside of the DIE. Extraordinarily high accuracy rates were
recorded even though the DRE opinion incorrectly predicted.the
class of drugs to which impairment‘ was attributed. Compton
credited incorrect drug <classifications as correct because,

e.g., “the DRE officer found what he thought were signs of a

stimulant that was not present, the driver must have been
impaired by a depressant whose physical signs were not found.”
Aaba. Adler ‘“removed wrong predictions from the accuracy
calculation....” Aaba, citing Adler, at 33. All three studies

A\Y

treated all drugs as 1f they were a homogeneocus medical
entity,” even though DRE opinion accuracy varied from drug to
drug. RAaba. “[Blias also arises in the attribution of research
accuracies to drugs and drug categories that were not studied at
all.” RAaba; see AaYa.

Verification Bias. “Compton and Adler administered the
reference test (toxicology) only to people who failed the index
test [DIE].” Aaba. “This error distorts the arithmetic of
accuracy calculations 1in a way that falsely increases the
apparent sensitivity and decreases the apparent specificity a

study discovers. The errors may be substantial.” Ra6a (footnote

omitted) .

15



Differential Verification Bias. Compton and Adler applied
different reference standards and chose which reference to apply
depending on the outcome of the index test--i.e., these studies
used only those reference standards applicable to the specific
drugs that were predicted. Aa6a-T7a.

Incorporation Bias. This occurs “[wlhen an index test
result necessarily contributes to--is incorporated into--the
interpretation of reference test....” AaTa. For example,
incorporating standardized field sobriety testing [SFST], a
technique not independently validated to detect drug impairment,
into the DIE, can lead to bias “that causes studies to discovery
higher apparent accuracies” that are not true. Aa7a.

Reproducibility. A DIE includes “the gathering of
circumstantial facts, suspect gquestioning, and a search of the
suspect.” AaT7a. Because the studies did not describe what Kane
called the ™“Law Enforcement Drug Assessment” (LEDA) (Aala),
these elements of the validation studies “cannot be reproduced.”
AaT7a. Also, Compton and Adler “do not describe their reference
tests in reproducible detail.” Aa8a.

Review Bias. “When diagnostic tests whose interpretation is
sgbjective are 1investigated in studies that are not blinded,
knowledge of one test result (reference or index) may influence
the interpretation of the other test in a way that tends to make

the results agree.” Aa8a. Kane discusses at length “Mulligan

16



accuracies” where DRE opinions (index) agreeing with toxicology
results (reference) were included in accuracy calculations but
those disagreeing were not. Aa8a.

Clinical Review Bias. This arises in studies of diagnostic
tests “whose interpretation is subjective” in that “knowledge of
patient characteristics 1like age, gender, symptoms or medical
history may influence the accuracy of test interpretations.”
AaBa. While step 6 of the DIE may neutralize such bias to the
extent the DRE asks about such things, see AaB8a, a DRE still
asks the subject what drug was consumed at step 10, giving rise
to review bias in almost every instance of DIE administration.?

In light of the above, it is apparent that the conclusions
of a DRE based upon a DIE are far from being generally accepted.
Therefore, the NJSBA submits that DRE opinions, based upon the
DIE technique, offered 1in evidence to establish that an
individual is under the influence of a class of drugs or that
these drugs affected the individual’s ability to drive are
without foundation. These are essentially net opinions which

this Court should exclude from evidence.

2 Olenowski’s answers to DRE questioning, at least in his second
case, are suspect. There 1is significant reason to question
his competence to answer questions and waive his privilege
against self-incrimination in light of his encephalopathy and
signs even a layman could have recognized. See Dbl4. State v.
Chew, 150 N.J. 30, 65 (1997) (waiver must be established by
proof beyond a reasonable doubt).
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POINT II

RELIANCE ON GENERAL OBSERVATIONS WAS ERROR

In State wv. Bealor, 187 N.J. 574 (2006), where the

defendant was accused of DUI marijuana, our Supreme Court held:

[L]ay opinion in respect of the cause of intoxication
other than from alcohol consumption is not admissible
because, unlike alcohol intoxication, “[n]o such
general awareness exists as yet with regard to the
signs and symptoms of the condition described as being
‘high’ on marihuana.”

[Id. at 576 and 587, quoting State v. Smith, 58
N.J. 202, 213 (1971); see State v. Kraft, 134 N.J.
Super. 416, 420-21 (Law Div. 1975) (“[T]he lay police
officer, who can testify as to an accused being under
the influence of alcocholic beverage, cannot testify as
to the defendant being under the influence of drugs”);
State v. Tiernan, 123 N.J. Super. 322, 330 (Cty. Ct.
1973) (“[M]ere lay testimony, standing alone, is
insufficient to sustain a conviction for driving while
under the influence of drugs”).]

However, the Court in State v. Bealor further held

that competent lay observations of the fact of
intoxication, coupled with additional independent
procfs tending to demonstrate defendant's consumption
of narcotic, hallucinogenic or habit-producing drugs
as of the time of the defendant's arrest, constitute
proofs sufficient to allow the fact-finder to
conclude, without more, that the defendant was
intoxicated beyond a reasonable doubt and, thereby, to
sustain a conviction under N.J.S.A. 39:4-50.

[State v. Bealor, 187 N.J. at 576.]

To rely on Bealor as support for the admission of DRE
opinion, however, simply  because a police officer has
specialized training is too broad a reading of Bealor. To use
Bealor to justify admission of DRE opinion by simply replacing
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the word “marihuana” with the word Y“drug” as some courts have
done in unreported opinions - 1is improper, intellectually
dishonest, and wrong.

Standard Field Sobriety Tests (SFST) involve abnormal tasks
like HGN, standing on one leg, standing heel to toe, and walking
heel to toe. Many of these tasks would throw any person off
balance. Generally speaking, the person tested has none of the
training and practice in these unusual tasks that the officers
received. They are asked to do them cold. Performance 1is
affected by nervousness, tiredness, distraction (like flashing
lights and extreme emotion), and physical disability. The non-
specificity and inexactitude of observational and SFST evidence
can raise reasonable doubt. Despite DIE step 6 requiring DREs to
inquire about medical issues, the biases incorporated in the
technique, 1including a pre-determination of some non-alcohol
related impairment together with the subject’s statements
identifying consumption of some drug, systematically skew DRE

interpretations and opinions.
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POINT III
THIS COURT SHOULD EXCLUDE THE DRUG INFLUENCE EVALUATION
FROM EVIDENCE BECAUSE THE REPORT, PREPARED FOR THE PURPOSES

OF CREATING TRIAL EVIDENCE, IS TESTIMONIAL HEARSAY AND
INADMISSIBLE

“[P]olice reports generated by law enforcement officials...

do not gualify as business or public records....” Melendez-Diaz

v. Massachusetts, 557 U.S. 305, 322, 129 S8.Ct. 2527, 2538,

(2009) (citations and footnotes omitted) ; see State V.

Kuropchak, 221 N.J. 368, 374 (2015). Business and public records
"are generally admissible absent confrontation...because--having
been created for the administration of an entity's affairs and
not for the purpose of establishing or proving some fact at

trial--they are not testimonial.” Melendez-Diaz, 557 U.S. at

324, 129 S.Ct. at 2539-40. But this Court has “recognized that
police officers who draft —reports have an interest in

prosecuting defendants.” State v. Kuropchak, 221 N.J. at 388,

citing State v. Simbara, 175 N.J. 37, 49 (2002) (re lab analyst

reports). Police reports, like a DIE, are “calculated for use

essentially in the court, not in the business.” Melendez-Diaz,

557 U.S. at 321, 129 S.Ct. at 2538, guoting Palmer v. Hoffman,

318 U.S. 109, 114, 63 s.Ct. 477, 87 L.Ed. 645 (1943); see State

v. Kuropchak, 221 N.J. at 388-8%. Thus, DIE statements are

subject to confrontation under the Sixth Amendment. Melendez-

Diaz, 557 U.S. at 329, 129 s.Ct. at 2540.
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Absent the stipulation of the parties, admission of the
DIEs would not only be an admission of hearsay prohibited by
N.J.R.E. 802 but would also vioclate both a defendant’s right to
confront those statements and right +to a fair trial. DIE
admission 1is equivalent to admission of a DDR or DDQ, as

discussed in State v. Kuropchak, 221 N.J. 368. There, the trial

court’s “credibility determinations...were made after the DDR
and DDQ were admitted 1into evidence notwithstanding the
impermissible hearsay statements they contained....” Id. at 389.
Inclusion of that impermissible hearsay together with
inadmissible Alcotest results caused this Court in State v.
Kuropchak to state it lacked “sufficient confidence 1in the
proceedings to sanction” Kuropchak’s conviction and to “conclude
that the interests of justice require a new trial.” Id. Like in
Kuropchak, permitting DIEs into evidence would buttress the
State’s case with inappropriate hearsay evidence, undermining a
defendant’s constitutional right to a fair trial. Accordingly,
this Court should caution trial courts from accepting such

evidence absent a stipulation of the parties.
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CONCLUSION

In the present cases, neither - DRE was competent to
establish that the DIE technique and DRE opinion are generally
accepted in the scientific community and sufficiently reliable
to indicate that Defendant was driving under the influence of
drugs or alcohol. The State failed to offer any scientific
treatises or other evidence to show a clear and convincing
relationship between the DRE technique and the influence of
drugs let alone general acceptance of the DIE technique in the
scientific community.

As the Kansas Supreme Court noted in Wichita v. Molitor,

301 Kan. 251, 341 P.3d 1275, “[Tlhere is a threshold 1level of
reliability that must be met. One must show that any proffered
evidence that 1is ostensibly based wupon scientific principles
does, in fact, have some credible correlation to the matter that

must be proved.” Id., 341 P.3d at 1282. The Kansas Supreme

Court offered this metaphor:

[Clonsider the hypothetical scenario of an officer who
testified that the officer had undergone extensive
training in the operation of a Ouija Board; that when
a Ouija Board 1is asked if the driver being tested is
DUI, the Board's arrow will point at "yes" or "no";
that random sampling has shown that the Ouija Board
correctly identifies when a driver's intoxication
exceeds the legal limit 60% of the time; and that the
Board's arrow pointed at "yes" when asked if
[defendant] Molitor was DUI. Should a court allow
the officer to base reasonable suspicion upon the
Ouija Board test results? Of course not. And at this
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point in the state of Kansas, the HGN test has no more
credibility than a QOuija Board or a Magic 8 Ball....”

[Id., 341 P.3d at 1282-83.]

The same should be true in the State of New Jersey with
regard to DRE opinion derived from the DIE technique. Just as
HGN is not admissible, a technique relying on characteristics
like 1inadmissible HGN and other factors with no proven
correlation to impairment should also be inadmissible.

The NJSBA asks this Court to declare the DIE technique and
DRE opinion derived therefrom inadmissible for any purpose
unless 1ts proponent, the State, lays appropriate foundation.
Such a ruling would provide guidance to trial courts and avoid
the errors committed in the present cases.

Respectfully,
New Jersey State Bar Association

By g\/,a(/b{\p \paﬂu/‘/\) /Salo

Evelyn Padin, Esqg.
President
Attorney ID Number: 001991992

Dated: 6’/38/1?
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Abstract

Background: A Drug Influence Evaluation (DIE) is a formal assessment of an impaired driving suspect, performed
by a trained law enforcement officer who uses circumstantial facts, questioning, searching, and a physical exam to
form an unstandardized opinion as to whether a suspect’s driving was impaired by drugs. This paper first identifies
the scientific studies commonly cited in American criminal trials as evidence of DIE accuracy, and second, uses the
QUADAS tool to investigate whether the methodologies used by these studies allow them to correctly quantify the
diagnostic accuracy of the DIEs currently administered by US law enforcement.

Results: Three studies were selected for analysis. For each study, the QUADAS tool identified biases that distorted
reported accuracies. The studies were subject to spectrum bias, selection bias, misclassification bias, verification bias,

differential verification bias, incorporation bias, and review bias. The studies quantified DIE performance with
prevalence-dependent accuracy statistics that are internally but not externally valid.

Conclusion: The accuracies reported by these studies do not quantify the accuracy of the DIE process now used
by US law enforcement. These studies do not validate current DIE practice.

Keywords: MESH terms, Automobile driver examination, Research design, Sensitivity and specificity, Non-MESH,
Drug influence evaluation, Drug recognition expert, Drug evaluation and classification program, Sobriety testing

Background

Law enforcement drug assessment

A Drug Influence Evaluation (DIE) is a formal assess-
ment of an impaired driving suspect, performed by a law
enforcement officer called a Drug Recognition Expert
(DRE). The assessment culminates with the officer’s opin-
ion that the person is, or is not, impaired by a drug be-
longing to one of several categories, or multiple drugs
belonging to multiple categories. In criminal trials DRE of-
ficers’ opinions are used, with or without blood or urine
drug toxicology testing, as evidence of drug impaired driv-
ing. When an officer’s drug category prediction matches
later toxicology results, the correctness of the drug cat-
egory prediction is said to confirm the officer’s opinion
that the suspect was impaired by that drug, according to
the theory outlined in Figure 1. Current US law enforce-
ment DIE practice is overseen by the International

Correspondence: GregKaneMD@hotmail.com
10785 East Crestline Place, Englewood CO 80111, USA

P .
(\@) Biolled Central

Association of Chiefs of Police (IACP), which coordinates
the International Drug Evaluation and Classification Pro-
gram, with support from the National Highway Traffic
Safety Administration (NHTSA).

In current forensic practice “Drug Influence Evaluation”
usually refers to the combination of the DRE officer’s as-
sessment of the suspect and toxicology testing. This differs
from the foundational research, which calculated the ac-
curacy with which officers’ opinions matched toxicology
results, and which therefore needed technical terminology
for the suspect assessment and officer’s opinion exclusive
of the toxicology. Different studies used various infelicitous
terms. This paper will refer to the Law Enforcement Drug
Assessment (LEDA) as consisting of two parts 1) the Sus-
pect Assessment (SA), in which data is gathered, and 2)
the officer’s DRE Opinion as to whether or not the sus-
pect’s driving was impaired by drugs. Toxicology testing
may follow, but is not part of a LEDA as the term is used
here. The DIE validation studies investigated in this paper

© 2013 Kane; licensee BioMed Central Ltdl. This is an open access article distributed under the terms of the Creative Commons
Attribution License (http/creativecommons.org/licenses/by/2.0), which permits unrestricted use, distribution, and
reproduction in any medium, provided the original work is properly cited.
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Figure 1 US law enforcement Drug Influence Evaluation theory. 1 Driver fails a Standardized Field Sobriety Test (SFST). 2 A failed SFST always
proves impairment. 3 Breath alcohol test finds a low alcohol level, ruling out alcohol as the cause of impairment proven by SFST. 4 Medical
evaluation by the DRE officer rules out a medical cause of impairment proven by the SFST. 5 DRE exam involving circumstantial facts,
questioning, a physical search (if done), and a physical exam, is used to identify the presence in the subject’s body of a drug belonging to one of
several categories. 6 A trained Drug Recognition Expert opines that the driver is, or is not, impaired by a drug belonging to a particular category.
7 Blood or urine is tested for drugs. 8 Toxicology revealing a drug in the predicted category circles back to confirm the SFST's proof of
impairment. The person must have been impaired—How else could the officer have made this very specific drug category prediction? Alternatively,
when a drug in the predicted category is not found, some validation study accuracy calculations consider any drug in any other category as
proving impairment—After all the officer predicted a drug, and a drug was found.

calculated the accuracy with which LEDA SAs led to DRE
Opinions that correctly predicted toxicology results.

The idea of a formal LEDA was developed by Los
Angeles police officers in the 1970s, and used in local crim-
inal prosecutions without published diagnostic accuracy re-
search. In the early 1980s the National Highway Traffic
Safety Administration (NHTSA) adapted the Los Angeles
program for national use [1]. NHTSA directly sponsored
two police drug recognition validation projects, identified
here as Bigelow [2] and Compton [3], and through the
Arizona Department of Transportation funded a third, Ad-
ler [4]. These three police drug recognition validation pro-
jects were printed by NHTSA (Bigelow, Compton) and the
Arizona Department of Transportation (Adler). Peer re-
viewed studies of LEDA-like testing have also been reported
[5,6] including papers investigating refined interpretation
techniques [7-9] or focused on specific drugs [10-15].

Accuracy of diagnostic tests

In general, studies of diagnostic test accuracy reveal a
number of accuracy statistics, including the accuracy of
the test when its answer is Yes (positive predictive value,
PPV), when the answer is correct (overall accuracy), when
administered to people with the target condition (sensitiv-
ity), and when administered to people without the condi-
tion (specificity). These accuracy numbers are generally all
different from each other [16].

The purpose of a DIE is not simply to identify drug
impairment; to be useful the DIE process must tell the
difference between people who are drug impaired and
people who are sober. The accuracy with which a diagnos-
tic test identifies that difference is generally expressed with
the paired statistics sensitivity and specificity [17-21], or
with likelihood ratio [22-24], or the area under the ROC
curve [25,26].
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Some diagnostic test accuracy statistics are externally
valid (generalizable to populations other than the one in
the study), some are not. PPV—"arrest accuracy”, or “ac-
curacy of the arresting officers’ toxicology predictions”—
is not externally valid. It depends on prevalence [27-30].

Because the prevalence of drug impairment changes.

as time and location change, even when officers make
exactly the same measurements and interpret them with
exactly the same criteria, the accuracy of the officers’
predictions changes depending on where and when the
test is administered.

Diagnostic research methodology

Research to discover the accuracy of a diagnostic test
is conceptually easy: administer the test to a group of
people and see if it works. The test being tested is the
“index test”. Results of the index test are compared with
results of a gold standard “reference test”. The research
question is, “How accurately do index test results predict
the (true, gold standard) reference test results?”

Research to discover the accuracy of diagnostic tests is in
practice very challenging. Devils lurk in the details. What
would seem to be small variations in research methodology
lead to large systematic errors—biases—in a test’s apparent
accuracy [31-33). Bias affects the validity of a study’s find-
ings [34-36]. It is important not to take reported diagnostic
test accuracies at face value, but instead to evaluate the
underlying research for methodologies known to cause bias
[37-39]. Various authors and groups, particularly those in-
terested in meta-analyses, have suggested checklists and
scoring methods to do this in a systematic way [40-43]. De-
tails differ, the methodologies targeted overlap.

The Quality Assessment of Diagnostic Accuracy Stud-
ies (QUADAS) tool is a set of fourteen questions that in-
vestigate the methodologic quality of scientific studies
that quantify diagnostic test performance [40]. The ques-
tions identify research methodologies known to bias the
accuracies research discovers. QUADAS identifies indi-
vidual methodologic shortcomings, it does not provide a
meaningful composite quality score [44]. Empirical evi-
dence shows that methodologic shortcomings may cause
studies to overestimate the accuracy of diagnostic tests
[45]. When reviewers use the tool, their judgments
about methodologic quality show high rates of agree-
ment [46-48]. QUADAS use is increasing [49].

This paper uses the QUADAS tool to investigate the
methodological quality of the scientific research com-
monly offered in American courts as evidence of the valid-
ity and reliability of the US law enforcement DIE process.

Results and discussion

Study selection

The IACP’s The International Standards of the Drug Evalu-
ation and Classification Program [50], hereafter Standards
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identifies DRE training as having been “validated through
both laboratory and field studies conducted by Johns
Hopkins University”. This cannot be correct. The Johns
Hopkins DRE lab study was Bigelow; there was no
Johns Hopkins DRE field study. At the IACP, the Execu-

" tive director did not respond. The two IACP TAP offi-

cials did respond. Neither identified any DIE testing
standards. The TAP’s medical expert did give assurances
that the DIE process includes “guidelines” with a scientific
basis, but he did not name specific validating research.
Pressed for specifics, both TAP officials quit answering
emails or certified mail, The DECP.org web site states that
“NHTSA, and various other agencies and research groups
examined the DEC program. These various studies demon-
strated that a properly trained DRE can successfully identify
drug impairment”. [www.decp.org/about, retrieved March
4, 2013] but the studies themselves are not named. The
DRE Student Manual identifies the accuracy of current DIE
practice as being demonstrated by Bigelow, Compton and
Adler. The NCDD legal expert identified two studies—
Bigelow and Compton—as the those frequently cited in
American criminal trials as evidence of DIE accuracy, and a
third study—Adler—as being important because it is identi-
fied as evidence of the accuracy of DIEs in the official DRE
Student Manual. He identified no other studies as pertinent
to this paper’s defining question. The studies selected for
analysis were Bigelow, Compton and Adler.

Reported accuracies

Bigelow, Compton and Adler each reported a number of
diagnostic accuracy related statistics, some of which were
highlighted:

Bigelow: “Of subjects judged to be intoxicated the cor-
rect drug class was identified on 91.7% of occasions. Over-
all, in 98.7% of instances of judged intoxication the subject
had received some active drug” [Bigelow, page 16].

Compton: “When the DREs claimed drugs other than
alcohol were present they were almost always detected
in the blood (94% of the time)” [Compton, page 22].

Adler: “DRE decisions were supported by laboratory
analysis for 404 (83.5%) of the 484 specimens” [Adler,
page 33].

QUADAS ltems

The studies’ research methodologies are summarized in
Appendix 1. QUADAS questions and answers are reported
in Table 1. The QUADAS tool identified research method-
ologies expected to cause bias and to make the accuracies
the studies reported not internally or externally valid. These
are discussed below and summarized in Appendix 2.

QUADAS Item 1—spectrum bias, forensic spectrum bias
It is generally easier to diagnose severe disease than mild
disease. Studies with sample populations skewed toward
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Table 1 QUADAS resuits
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Bigelow Compton Adler
1. Was the spectrum of patients representative of the patients who will receive the test in practice? No No No
2. Were selection criteria clearly described? No No No
3. Is the reference standard likely to correctly classify the target condition? No No No
4.1s the time period between reference standard and index test short enough to be reasonably Yes Yes Yes
sure that the target condition did not change between the two tests?
5. Did the whole sample or a random selection of the samble, receive verification using a reference Yes No No
standard of diagnosis?
6. Did patients receive the same reference standard regardless of the index test resuit? Yes No No
7. Was the reference standard independent of the index test (ie. the index test did not form part No No No
of the reference standard)?
8. Was the execution of the index test described in sufficient detail to permit replication of the test? No No No
9. Was the execution of the reference standard described in sufficient detail to permit its replication? Yes No No
10. Were the index test results interpreted without knowledge of the results of the reference standard? No No No
11. Were the reference standard results interpreted without knowledge of the results of the index test? Yes No No
12. Were the same clinical data available when test results were interpreted as would be available n/a n/a n/a
when the test is used in practice?
13. Were uninterpretable/ intermediate test results reported? No No No
14. Were withdrawals from the study explained? No No No

severe disease discover inflated sensitivities that do not
reflect the accuracy of the identical test in other settings.
When a study selects subjects in a way that distorts the
spectrum of disease severity, a systematic error arises
called spectrum bias.

Bigelow’s lab study confirmed that LEDA accuracy is
subject to spectrum bias. When subjects were given the
same drugs at different doses, DRE Opinions were less
accurate at spotting people given the lower dose than
they were at spotting people given the higher dose. This
effect was found for every drug tested this way. Bigelow
highlighted LEDA accuracies derived from subjects dosed
at high doses, three and six times the usual prescription
level. Bigelow’s accuracies were subject to spectrum bias.

Compton and Adler’s study groups were distorted by
the inclusion only of people arrested for chemically im-
paired driving. These studies were both subject to what
may be called foreusic spectrum bias—spectrum bias aris-
ing in sample populations preselected to be guilty beyond
a reasonable doubt.

Compton’s study sample was made up of people who
had already been identified as chemically impaired and
arrested by non-DRE officers. Drivers were then screened
again and included in the study only if their impairment
was apparent on a “cursory exam” [Compton, page 34].
Seventy-two percent of Compton’s subjects had multiple
drugs on board. The accuracies Compton reported were
the accuracies of the LEDA applied to people whose im-
pairment was so obvious it was already apparent to
non-DRE experts and judged to be provable beyond a
reasonable doubt before the LEDA SA physical exam

Aada

was done. Compton’s accuracies were subject to forensic
spectrum bias.

Adler likewise reports the accuracy of the LEDA on
people who were arrested—people against whom experi-
enced officers concluded a beyond-a-reasonable-doubt legal
case could be made. Most had muitiple drugs on board.
Adler’s accuracies were subject to forensic spectrum bias.

QUADAS Item 2—selection bias

When research selects subjects in a way that distorts
test-result-relevant characteristics of the sample of people
in the study compared to the population of people to
whom the test will be administered later, a systematic
error arises called selection bias.

Bigelow’s study group was distorted by the selection
only of healthy young men prescreened to pass the SEST
and then further trained to do the SFST. These subjects
will have been more likely to pass the SFST than would
the older, the unhealthy, the uncoordinated people, and
the people not screened to pass the SFST who are part
of the population the SFST/ LEDA is applied to in police
practice outside the lab. The accuracy of the SFST ad-
ministered to Bigelow’s sample will be different from the
accuracy of the SFST (and thus the LEDA) administered
to the population in general. Bigelow’s accuracies were
subject to selection bias.

Compton and Adler’s study groups were distorted by the
fact that neither study enrolled a series of consecutive
drivers stopped by police. Some drivers were stopped,
assessed and not given a LEDA; they were excluded from
the studies’ accuracy calculations. Other drivers were
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stopped, assessed and did have a LEDA administered; the
studies’ reported accuracies depend on the performance of
just this group. The accuracies Compton and Adler dis-
covered will have depended on how officers made these
administer/ don’t administer decisions—on how they se-
lected subjects. These selection decisions will have been
made in accordance with local police policies, local prose-
cutors’ policies, local demographics, local drug use pat-
terns, and each officers’ unstandardized personal practices.
The accuracies reported by Compton and Adler were sub-
ject to selection bias.

QUADAS Item 3—misclassification bias

Studies of diagnostic test accuracy quantify the ability of an
index test to predict the results of a reference test. The ref-
erence test is assumed to be a gold standard that correctly
identifies the target condition with 100% accuracy. If the
reference test fails to diagnose the target condition cor-
rectly, a systematic error arises called misclassification bias.

In drugged driving prosecutions the LEDA target
condition is the subject’s driving, but none of the three
studies used driving performance or physical or mental
impairment as their reference test. Bigelow’s reference
test was the fact a subject was given a medicine. Comp-
ton and Adler’s reference test was blood or urine testing
for drugs. In each study the reference test and the target
condition were different.

The question raised by QUADAS Item 3 is, “Does
drug in the blood or urine correctly classify people as
drug impaired?” The answer is, it may not. Low levels of
drugs and metabolites are found in the body howrs or
even, depending on the drug, days after impairing effects
have ended. The studies themselves recognized they were
subject to misclassification bias. Compton noted,

“There is no way to determine objectively whether the
suspects were actually too ‘impaired’ to drive safely. The
fact that drugs were found in a suspect’s blood does not
necessarily mean the suspect was too impaired to drive
safely” [Compton, page 15].

Each study sought to cure it’s misclassification bias with
the theory outlined in Figure 1: using a physical examin-
ation tuned to specific drugs, officers made amazingly spe-
cific toxicology predictions. An officer’s correct prediction
of cocaine could not have happened unless the subject
really was impaired by the cocaine later found by toxicol-
ogy. Adler wrote:

“Because a specimen may test positive at a time when
the suspect is not under the influence of marijuana, a DRE
evaluation is crucial. Importantly, unless a marijuana posi-
tive from the laboratory is corroborated with evidence of
impairment at the time of the evaluation, it does not speak
to the question of drug influence” [Adler, page 40].

This theory has a number of problems. First, it is circu-
lar. The purpose of a DIE validation study is to discover
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whether LEDAs do in fact accurately identify drug impair-
ment. That proof may not derive from its own conclusion.

Second, the theory conflates side effects with impair-
ment. The mere fact the presence of a drug may be identi-
fied by stereotypic physical side effects need not indicate
the drug is causing mental impairment.

Third, the theory depends on study officers having
made their predictions based on a physical exam. But of-
ficers had access to other facts—circumstances, answers
to questions, searches. It may be officers used these
other facts to identify the presence of a drug in the sub-
ject’s body, and used the presence of a drug to predict
the presence of a drug, the reference standard. One
technique available was to ask, “Have you taken any
drugs?” Adler reported 434 confessions and 682 drug
predictions. If officers predicted a drug each time a
driver confessed, 64% of drug predictions were made
after drivers confessed. When confessions and searches
that found drugs are considered together, as many as
80% of drug predictions were made in cases involving ei-
ther a confession or a positive search. Because certainly
some drivers both confessed and had drugs found, this is
an upper bound.

If DIE validation study officers based their toxicology
predictions on confessions of prescriptions from a doc-
tor, or drug use hours ago, or searches that turned up
drugs or paraphernalia, or physical signs of chronic drug
use like “needle marks, skin rashes, perforation of the
nasal septum” [Compton, page 5], or witness statements,
or a history of drug convictions, then officers based their
correct toxicology predictions on facts independent of
ongoing mental impairment. To the extent this is what
happened, the accuracies reported by Compton and Ad-
ler were subject to misclassification bias and the circular
question DIE validation studies rely on to confirm driver
impairment, “How else could officers have made specific
drug predictions?” has a straightforward answer, “By select-
ing for inclusion in the study people who confessed or had
drugs found in a search”.

Fourth, the theory depends on the false idea that valid-
ation study DRE Opinions were generally correct. They
were not. The LEDA accuracies highlighted by the valid-
ation studies overstate how often DRE officers predicted
drug categories correctly. Compton’s 94% accuracy counts
mistaken—wrong—drug category predictions as correct
so long as toxicology found literally any proscribed drug
other than alcohol. If an officer predicted a CNS stimulant
but toxicology found a CNS depressant, that wrong pre-
diction would contribute a correct score to Compton’s
94% accuracy. Here the DIE validation studies’ misclassifi-
cation bias theory asks us to believe that because the DRE
officer found what he thought were signs of a stimulant
that was not present, the driver must have been impaired
by a depressant whose physical signs were not found.
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More likely wrong predictions were just that, wrong pre-
dictions, and Compton’s highlighted 94% accuracy was
subject to misclassification bias.

Similarly, Adler’s highlighted 83.5% “supported by la-
boratory analysis” statistic removed wrong predictions
from the accuracy calculation [Adler, page 33]. In fact
officers correctly predicted toxicology findings in only
43% of subjects [Adler, page 34]. Adler’s highlighted ac-
curacy was subject to misclassification bias.

Fifth and finally, the DIE validation studies’ misclassifi-
cation bias theory depends on the premise that valid-
ation studies’ positive toxicology results reflected drugs
present at impairing levels. Some did not. Bigelow and
Adler acknowledged the problem but their methodologies
did not allow it to be quantified. Compton reported that
“In approximately one quarter of the cases that marijuana
was detected, the blood level was reported as <1.0 ng/ml
(an extremely small amount)” [Compton, page 14]. Here
DIE validation studies’ misclassification bias theory is cor-
rect only if marijuana present at these levels was impair-
ing. More likely drivers were not impaired by drugs
present at extremely low levels and Compton’s reported
accuracy was inflated by misclassification bias.

QUADAS ltem 3—misclassification bias, alcohol

Neither Compton nor Adler excluded subjects whose
breath alcohol concentration (BrAC) tests proved they
had alcohol on board. Both studies’ accuracy calculations
included drivers with alcohol levels above the current
per se legal limits of 0.05 and 0.08% mg/dl. In Compton
53% of drivers in the sample group had alcohol in their
system, with an average BrAC of 0.06% mg/dl, and a
maximum of 0.18% mg/dl [Compton, page 14]. In Adler
19% had BrACs greater than 0.05% mg/dl, with a max-
imum greater than 0.20% mg/dl [Adler, page 54{. In both
Compton and Adler, some subjects classified as impaired
by drugs other than alcohol were certainly impaired by
alcohol. The classification of drivers impaired by alcohol
as impaired by drugs will have caused Compton and
Adler’s reported accuracies to be distorted by misclassifi-
cation bias.

QUADAS ltem 3—misclassification bias, drug conflation
Bigelow, Compton and Adler each highlighted the accur-
acy with which DRE Opinions predicted “drugs”, as if
“drug” were a homogenous medical entity. This method-
ology fails to classify LEDA results correctly.

First, “drug” is not a homogenous medical entity and
the accuracy of DRE Opinions varies from drug to drug.
Using Compton’s sample group as an example, sensitiv-
ity for PCP (phencyclidine) was 91%, but for cocaine
19% [Compton, page 46]. Counting a correct PCP pre-
diction as indicating the accuracy of cocaine predictions
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misclassifies that PCP result and misstates the accuracy
of the LEDA when an officer predicts cocaine.

Second, because “drug” is not a homogenous medical
entity, bias also arises in the attribution of research ac-
curacies to drugs and drug categories that were not stud-
ied at all. Many of the drugs now claimed for the DIE
were not investigated at ail by Bigelow, Compton or Adler
[Table 2]. Counting correct PCP predictions (which were
studied) as indicating the accuracy of dextromethorphan
predictions (which were not) misclassifies study results
and misstates the accuracy of the LEDA when an officer
predicts dextromethorphan.

QUADAS Item 4—disease progression bias

Medical research may involve subjects whose reference
test was performed months after the index test, during
which time the medical condition progressed and be-
came easier to identify, leading to a systematic error
called disease progression bias.

In DIE validation studies a delay between the LEDA
SA and blood or urine sampling may allow the body’s
metabolism to lower drug levels below the reference test
cutoff level, leading to a similar bias. Bigelow did not do
chemical tests. Compton’s index and reference testing
were contemporaneous. Adler considered all detectable
drugs to represent impairment, regardless of how low
the drug level was. Drug levels that in the less than two
hour interval between arrest and sample collection fell
from above to below the laboratory detection level must
have been present at low levels at the time of arrest and
would therefore be correctly classified as non-impairing
in either case. None of the three studies are subject to
disease progression bias.

QUADAS ltem 5—verification bias

When the decision whether or not to administer the ref-
erence test depends on the outcome of the index test a
systematic error arises called verification bias. This error
distorts the arithmetic of accuracy calculations in a way
that falsely increases the apparent sensitivity and de-
creases the apparent specificity a study discovers [51].
The errors may be substantial.

Compton and Adler administered the reference test (toxi-
cology) only to people who failed the index test (LEDA).
The sensitivities and specificities discovered by these studies
are subject to verification bias (but see §Accuracies below).

QUADAS ftem 6—differential verification bias

When more than one reference test is used and one is
more accurate than the other, and when the decision
about which reference test will be administered depends
on the outcome of the index test, a systematic error
arises called differential verification bias.
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Table 2 DIE drug category lists
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NHTSA’s DRE student manual Bigelow Compton Adler
1 CNS Depressants 1 d-Amphetamine = CNS Stimulant [1 Amphetamines (no subjects with 1 Stimulants
amphetamines were tested))] 2PCP
2 CNS Stimulants 3 Hallucinogen
2 Diazepam & Secobarbital = 4 Cannabis
3 Hallucinogens NS Depressant 2 Barbiturates 5 Inhalants

4 Dissociative Anesthetics 3 Marijuana

{4 Narcotics (no subjects with
narcotics were tested))

5 Narcotic Analgesics

6 'lnhalants

7 Cannabis

3 Cocaine 5 Depressants
4 Cannabis 6 Narcotics
7 Other
5 Opiates 1 PCP
6 PCP 2 Morphine
7 Benzodiazepines 3 Cocaine
8 Alcohol 4 Marijuana

5 Barbiturate
6 Benzodiazepine

7 Methamphetamine/Amphetamine

As reflected by NHTSA's DRE Student Manual, the list of DIE drug categories used in US faw enforcement DIE practice differs from the lists validated by Bigelow,
Compton and Adler, whose lists differ from each other. Adler used two different lists. CNS = Central Nervous System. DRE Student Manual, page 2-3; Bigelow,

page 9; Compton, page 7; Adler pages 26, 47.

Bigelow is not subject to this bias. Compton adminis-
tered blood tests for methaqualone and mescaline (refer-
ence) only when officers predicted those drugs (index).
Adler administered a variety of drug-specific toxicology
tests (reference) only when officers predicted those spe-
cific drugs (index). The accuracies reported by Compton
and Alder are subject to differential verification bias.

QUADAS ltem 7—incorporation bias
‘When the index test result necessarily contributes to—is
incorporated into—the interpretation of reference test, a
systematic error arises called imcorporation bias. Con-
sider a study investigating whether a hand x-ray can pre-
dict whether a finger fracture will require surgery. The
study’s index test would be the hand x-ray. The refer-
ence test would be whether the patient had surgery. But
in deciding whether to do surgery, the orthopedists
would consider MRI scans, clinical history, physical
exam—and the hand x-rays. Thus the results of the
index test would contribute to the results of the refer-
ence test. This sort of incorporation leads to a bias that
causes studies to discover higher apparent accuracies.
Bigelow, Compton and Adler are subject to incorporation
bias in their diagnosis of impairment. As illustrated in
Figure 1, LEDAs rely on the SFST to diagnose impairment.
Neither Bigelow, Compton or Adler provide or consider a
false positive rate for the SFST’s diagnosis of impairment.
In all three studies, the SFST serves as both index test and
reference test for impairment. The accuracies reported by
these studies are subject to incorporation bias.

QUADAS item 8—index test reproducibility

The accuracy of a diagnostic test depends on which
measurements are made and how they are interpreted.
Tests that make different measurements or use different
interpretations will have different accuracies. The accur-
acies reported by Bigelow, Compton and Adler describe
the accuracy of current law enforcement DIEs only to
the extent current LEDA methods reproduce the LEDAs
investigated in those three studies. QUADAS Item 8
asks, “Do the studies describe their LEDAs in a way that
allows their index testing—and accuracies—to be repro-
duced?” The answer is, “No”. Bigelow, Compton and Ad-
ler did not describe the LEDAs they investigated in
enough detail for that testing to be reproduced.

The LEDA SA includes the gathering of circumstantial
facts, suspect questioning, and a search of the suspect.
These elements of the LEDA are not standardized. None
of the three studies identified which circumstantial facts
officers recorded, what questions they asked, or what
they searched. These elements of the validation studies’
LEDA SAs cannot be reproduced.

The LEDA SA includes a physical exam looking for
“indicators” of impairment or drugs. The three studies
did name some physical maneuvers officers did, with
some maneuvers (e.g. pulse and blood pressure) being
reproducible, and others (e.g. “eyes glassy”, “attitude”,
“condition of the tongue”) being identifiable but not re-
producible. None of the studies reported a standardized
list of physical exam indicators. The studies’ LEDA SA
physical exams are not reproducible.
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The LEDA DRE Opinion derives from consideration
of the LEDA SA findings. None of the three studies de-
scribed what their LEDA SA findings were, or how those
findings were combined to formulate DRE Opinions.
The validation studies’ LEDA DRE Opinions cannot be
reproduced.

Current US law enforcement DIE methods do not re-
produce the LEDA methods investigated in Bigelow,
Compton and Adler. The accuracies reported in these
studies do not reflect the accuracy of current DIEs.

QUADAS Item 9—reference test reproducibility

The accuracy with which the results of an index test pre-
dict the results of a reference test may be affected by
variations in how the reference test is performed. Bige-
low’s reference “test”, the record of whether the subject
was given a drug, is reproducible. Compton and Adler do
not describe their reference tests in reproducible detail.

QUADAS items 10 and 11—review bias

When diagnostic tests whose interpretation is subjective
are investigated in studies that are not blinded, know-
ledge of one test result (reference or index) may influ-
ence the interpretation of the other test in a way that
tends to make the results agree. When this happens a
systematic error arises called review bias. When the ref-
erence test result is known at the time the index test is
interpreted, the error is test review bias. When the index
result is known at the time the reference is interpreted,
the error is diagnostic review bias.

Bigelow’s blinding was partial. When the LEDA-like
SA (index) was interpreted, officers had been told subjects
would have drugs on board and what categories those
drugs would be (reference). Officers were more likely to
correctly choose the index DRE Opinion “CNS stimulant”
because they knew “LSD” and “PCP” and “paint thinner”
and “dextromethorphan” and “hypoglycemia” and “not
naturally coordinated” and “alcohol” were not correct. The
LEDA accuracies Bigelow reported were subject to test
review bias.

Compton and Adler’s officers interpreted LEDA SAs
(index) before toxicology results (reference) were avail-
able. DRE Opinions were not subject to review bias.

The studies themselves were different. Both studies re-
ported what golfers would call Mulligan accuracies, sta-
tistics that counted LEDA DRE Opinions (index) when
toxicology results (reference) showed the opinions were
correct, but didn’t count DRE Opinions when toxicology
showed they were wrong. For example Adler reported
subjects for whom the DRE Opinion correctly predicted
one drug {one true positive prediction), wrongly predicted
a second (one false positive prediction) and wrongly
missed a third (one false negative prediction) [Adler, page
34]. That’s one correct and two wrong index results. But
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Adler’s “decisions supported by laboratory analysis” accur-
acy calculation tallied this encounter not as one correct
and two wrong predictions, but as one correct prediction.
The two wrong DRE Opinions disappeared from the cal-
culation. Compton calculated similarly.

Compton’s report that DRE Opinions “identified one
or more drugs correctly in 87% of the suspects” [Comp-
ton, page 16], and Alder’s “DRE decisions were sup-
ported by laboratory analysis for 404 (83.5%) of the 484
specimens” [Adler, page 33], both relied on this method-
ology. Both accuracies reflect review bias. Neither num-
ber correctly quantifies the probability relevant to the
US law enforcement use of DIEs, the probability that an
individual LEDA DRE Opinion is correct.

QUADAS Item 12—clinical review bias

In studies of diagnostic tests whose interpretation is sub-
jective, knowledge of patient characteristics like age, gender,
symptoms or medical history may influence the accuracy of
test interpretations. When this happens a systematic error
arises called clinical review bias.

Because clinical facts (circumstances, questioning,
searches) are defined as part of the LEDA, the accuracies
reported by Bigelow, Compton and Adler cannot, by def-
inition, be subject to this bias.

QUADAS ftems 13 and 14—uninterpretable/ intermediate
test results and study withdrawals

Generally some index test results will be uninterpretable.
‘When uninterpretability is related to disease status, accur-
acy may be biased. Similarly, subjects may be withdrawn
from studies for nonrandom, biasing reasons. Neither
Bigelow, Compton and Adler report uninterpretable or
intermediate test results or study withdrawals. Whether
bias arises due to these factors is unclear.

Accuracies

Diagnostic accuracy research is helpful when it quanti-
fies test performance with externally valid statistics that
allow later users to calculate the predictive values of the
tests they administer. Bigelow, Compton and Adler re-
ported a number of accuracy statistics, from which Bige-
low and Compton highlighted some form of LEDA DRE
Opinion accuracy equivalent to positive predictive value.
Adler highlighted a “decisions supported by toxicology”
accuracy, equivalent to overall accuracy. Adler’s statistic
does not quantify the probability relevant to drugged
driving prosecutions, the probability that a DRE Opin-
ion, of “Yes, drug present” opinion was correct.

Both overall accuracy and PPV are prevalence dependent.
Neither is externally valid. The LEDA accuracies reported
by Bigelow, Compton and Adler are not valid for—do not
quantify the accuracy of —LEDAs now administered by US
law enforcement.

AaB8a



Kane Journal of Negative Results in BioMedicine 2013, 12:16
http://www jnrbm.com/content/12/1/16

Compton illustrates how methodologies combining selec-
tion bias with prevalence dependent statistics may overstate
the diagnostic power research discovers. Compton reported
that “When the DREs claimed drugs other than alcohol

were present they were almost always detected in the blood

(94% of the time)” [Compton, page 22]. A simple reading
would suggest this high accuracy was a product of the
LEDA testing study officers did. It was not. The 94% statis-
tic was an artifact of research methodology. Compton’s
173-subject sample consisted not of drivers on the road but
of drivers already arrested for driving impaired by what
non-DRE officers recognized to be drugs. This method
skewed the study sample towards drug impairment; 94%
had drugs on board. Once the sample group was selected,
Compton’s DRE officers performed LEDA SA physical
exams, after which they opined that every driver they tested
had drug(s) present. These opinions were correct 94% of
the time—because 94% of the sample group had drugs
present. This methodology reveals not the diagnostic accur-
acy of the LEDA, but the prevalence of drugs in the sample
population. On this sample had officers abandoned the
LEDA and predicted “impairment” at random, for example
by flipping a coin, they would have achieved the same 94%
accuracy.* Compton’s methodology failed to demonstrate
that the LEDA-like tests the study investigated were any
more accurate than random guessing.

The externally valid statistics commonly used to quan-
tify the ability of a test to tell the difference between
people who do and do not have the target condition are
the paired statistics sensitivity and specificity. The ques-
tion arises, “Can DIE sensitivity and specificity be ex-
tracted from Bigelow, Compton and Adler?”

Bigelow does allow calculation of the sensitivity of its
non-reproducible LEDA-like testing for specific drug-dose
combinations administered in the lab to healthy young
men prescreened to pass the SFST. Because people who
failed a screening SFST were excluded from enroliment in
the study, Bigelow’s false positive count cannot be used to
calculate specificity. (Bigelow’s section “Specificity” actu-
ally described PPV).

Compton and Adler cannot be used to calculate the
sensitivity and specificity of the LEDA-like tests they
studied, for two reasons.

First, the notion that there is one diagnostic accuracy
describing how LEDA DRE Opinions identify drugs pre-
sumes “drug” is a homogenous medical entity. It is not.
Different drugs affect people differently. The accuracy of
DRE Opinions differs from drug to drug. Sensitivity for
PCP is high. Sensitivity for benzodiazepines is low.
There is no externally valid sensitivity for PCP-and-ben-
zodiazepines. That number would vary as the prevalence
of each drug varied and whatever the number was it
would not correctly describe LEDA sensitivity for either
PCP or benzodiazepine.
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Second, considering each drug individually, Compton
and Adler obtained chemical drug tests only when the
driver failed the DIE. When the DRE Opinion (index)
was “not impaired by a drug”—negative—blood and urine
testing (reference) was not done (Adler included 26 excep-
tions to this rule). Because true negative and false negative
results were excluded®, Compton and Adler’s study de-
signs prevented them from collecting the information
needed to calculate sensitivity and specificity.

Neither Bigelow, Compton nor Adler reported the ex-
ternally valid statistics needed to calculate the diagnostic
accuracy of the LEDA-like testing they investigated or of
the DIEs now used by US law enforcement.

Conclusion

Bigelow, Compton and Adler, the three validation stud-
ies commonly cited in American criminal prosecutions
to quantify the accuracy of current US law enforcement
DIE practice, did no reference testing of driving per-
formance or physical or mental impairment, investigated
tests different from those currently employed by US law
enforcement, used methodologies that biased accuracies,
and reported DIE accuracy statistics that are not exter-
nally valid. The LEDA accuracies reported by these stud-
ies do not quantify the accuracy of the DIE process now
used by US law enforcement. These validation studies
do not validate current DIE practice.

Methods

Defining question

This paper’s defining question has two parts. The first
seeks to clarify current policy and practice: What scien-
tific research is adduced by US law enforcement, and
identified in criminal prosecutions, as evidence of the
diagnostic accuracy of the police DIE process? The sec-
ond part investigates whether the studies identified in
part one do in fact validate current DIE practice: Do the
methodologies used by these studies allow them to cor-
rectly quantify the diagnostic accuracy of Drug Influence
Evaluations as currently administered by US law en-
forcement Drug Recognition Experts?

Identifying sources

Publications of the DIE program-standardizing organiza-
tion, the IACP were reviewed, including Standards, the
Drug Evaluation and Classification Program web site
DECP.org, and the IACP-approved US law enforcement
DRE Student Manual, which is widely used in American
courts as a foundation for DIE testimony.

Personnel at the IACP were contacted. The Executive
Director was contacted. An JACP commiittee, the Technical
Advisory Panel (TAP), “provides the IACP Technical infor-
mation and advice as requested concerning the DEC Pro-
gram” [http://www.decp.org/oversight; retrieved March 4,
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2013]. The IACP TAP chairman and the TAP medical ex-
pert were contacted. They kindly agreed to help. They were
asked to identify what elements of current US law enforce-
ment DIE testing are standardized, and what scientific re-
search underlies those standards. '

An official at the National College of DUI Defense
(NCDD) was contacted. The NCDD is an organization
of American criminal defense attorneys specializing in
alcohol and drug impaired driving law. The NCDD is
the only organization accredited by the American Bar
Association to certify attorneys in the DUI Defense Law
specialty practice area. A founding member and former
Dean of the College, who is an attorney specializing in
DUI law, a law professor and the author of a respected
textbook of DUI law, was contacted and asked to iden-
tify the studies relevant to this paper’s defining question.

Data extraction and evaluation

Studies were selected and their full reports were analyzed.
Data were extracted and analyzed by a single reviewer. Ex-
tracted data included research methodologies pertinent to
the 14 questions posed by the QUADAS tool The analysis
was done by matching the extracted methodologies with
QUADAS items, seeking to identify whether the studies’
methodologies were likely to bias their reported accuracies.
When a biasing methodology was identified, its likely ef-
fects on each study’s measurement of DIE diagnostic per-
formance were considered. QUADAS presumes research
quantifies diagnostic accuracy with statistics that are exter-
nally valid. The selected studies quantified DIE perform-
ance with accuracy statistics that are internally but not
externally valid; the analysis considered the effects of this
choice of statistics.

Endnotes

20f the 173 subjects considered in Compton’s accur-
acy calculation, a coin toss would on average predict
drugs in 86.5. Of the 162 subjects with drugs on board,
a coin toss would on average predict drugs in 81. Thus
on average 81/86.5 = 94% of the coin’s “Yes, drugs”
predictions would be correct.

"Compton and Adler did report what appear to be
false negative counts. These exclude true false negatives
{people falsely judged not drug impaired) and tally in-
stead people with one drug on board who were wrongly
judged to be impaired by some other drug. The faux
sensitivities that may be calculated with these numbers
represent only upper bounds of the actual sensitivities,
the true numbers being unknown but certainly smaller.
True negatives and specificity are similarly affected.

Appendix 1
Validation studies’ research methodologies.
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Bigelow 1985
WHAT: Lab study.

NULL HYPOTHESIS: none. Self identified objective:
“to provide information concerning the validity of sub-
ject examination procedures for identifying and differen-
tiating types of drug intoxication” [Bigelow, page 1].

SUBJECT SELECTION: Young male volunteers were
identified by newspaper advertisements, screened for
good health, trained to do the SFST and excluded if they
could not pass an SFST.

INDEX TEST: DRE officers did a physical exam and
asked unstandardized questions. This procedure was ex-
plicitly different from the procedure used in the field.
Officers formed a LEDA DRE Opinion as to whether the
subject was impaired by a drug, and if so which category
of drug. Available conclusions were limited to CNS stimu-
lant, CNS depressant, marijuana, narcotic, or placebo. No
subjects were given narcotics.

REFERENCE TEST: No reference testing was done.
The reference “test” was the record of which dose of
drug the person had been given. People given any dose
of any drug were counted as impaired. People not given
a drug were counted as not impaired.

ACCURACY REPORTED: Tables tallied officers’ pre-
dictions for each drug-dose combination. The study
highlighted PPVs.

Compton 1986
WHAT: Field study.

NULL HYPOTHESIS: none. Self identified objective:
“To validate the LAPD [Los Angeles Police Depariment]
drug recognition program”, by doing “a field study in
which police officers employed the drug recognition
procedure with real suspects under field conditions”
{Compton, Abstract].

SUBJECT SELECTION: Drivers were stopped and
assessed by non-DRE officers. Drivers judged not to be
impaired were excluded. Drivers judged to be chemically
impaired were arrested and breath alcohol levels were
tested. Arrested drivers whom the non-DRE officers sus-
pected of drug impairment were taken to the police sta-
tion where they underwent a “[clursory examination to
determine evidence of drug impairment” [Compton, page
34]. If drug impairment was not apparent on cursory
exam, the driver was excluded. If drug impairment was
apparent on cursory exam, a blood test for drugs was or-
dered. Drivers who refused drug testing were excluded.
Remaining drivers underwent a LEDA SA examination,
after which the DRE officer formed his LEDA Opinion as
to whether the driver was drug impaired, and if so by
which category of drug. Drivers who were judged not im-
paired were excluded. Subjects with alcohol levels above
the legal limit were not excluded. Fifty-two percent of
drivers in the final sample group had alcohol in their
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system, with an average BrAC of 0.06% mg/dl [Compton,
page 14].

INDEX TEST: DRE officers’ LEDA Opinions.

REFERENCE TEST: Blood test for drugs. Any drug at
any detectable level was interpreted as proving impair-
ment. The principal metabolites of cocaine and marijuana
were excluded; how other metabolites were tested and
interpreted was not reproducibly described.

ACCURACY REPORTED: The final report highlighted
the frequency with which officers’ predictions of a par-
ticular drug were associated with toxicology revealing
any drug at any level: 94%. Contingency tables for some
individual drugs were included (but see SAccuracies).

Adler 1994
WHAT: Field study. Retrospective analysis of Phoenix,
Arizona DRE records. Study results were reported at
least four times [Adler, page 56]; this paper reviews the
final report.

NULL HYPOTHESIS: none. Self identified objective:
to discover whether “DRE methods accomplish their
stated purpose, i.e., the correct identification of drug im-
pairment, as demonstrated by DRE opinions and speci-
men analyses?” [Adler, page ix].

SUBJECT SELECTION: Drivers identified in Phoenix
Police Department records as having been assessed by
DRE officers, arrested for drugged driving, and having
submitted to urine or blood testing between January
1989 and May 1994. Drivers judged not to be drug im-
paired were excluded (for unexplained reasons, twenty-
six drivers judged not to be drug impaired were in-
cluded). Subjects with alcohol in their system were not
excluded; 19% had alcohol levels above the current per
se legal limit of 0.05% mg/dl [Adler, page 54].

INDEX TEST: DRE officers’ LEDA Opinions.

REFERENCE TEST: Urine toxicology. Blood toxicology
used occasionally, details not reproducibly described. Tox-
icology protocol was not reproducibly described. Testing
of drug metabolites was not reproducibly described.

ACCURACY REPORTED: The paper highlighted the
overall accuracy with which officers’ toxicology predic-
tions matched at least one drug found by toxicology:

> 83.5% [Adler, page 34].

Appendix 2
Results by study.

Bigelow

The LEDA-like process investigated is not reproducible,
was explicitly different from the LEDAs done at the time
and identifiably different from LEDAs now relied on by
US law enforcement. Reported accuracies were subject
to selection bias, spectrum bias, misclassification bias, in-
corporation bias, and review bias. Highlighted accuracy
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statistics are not externally valid. Limited drug and dose
specific sensitivities can be calculated, specificity and like-
lihood ratio cannot. Did demonstrate that LEDA-like
physical exams have a low sensitivity.

Compton

The LEDA-like process investigated is not reproducible.
Reported accuracies were subject to selection bias, forensic
selection bias, spectrum bias, misclassification bias, verifi-
cation bias, differential verification bias, incorporation bias,
and review bias. Highlighted accuracies statistics are not
externally valid. LEDA sensitivity, specificity, and likeli-
hood ratio cannot be calculated. Highlighted 94% “accur-
acy”, a methodological artifact of combining selection bias
with PPV, fails to demonstrate that diagnostic accuracy is
greater than a coin toss.

Adler

The LEDA-like process investigated is not reproducible.
Reported accuracies were subject to selection bias, fo-
rensic selection bias, spectrum bias, misclassification
bias, verification bias, differential verification bias, in-
corporation bias, and review bias. Highlighted accuracies
are not externally valid. LEDA sensitivity, specificity, and
likelihood ratio cannot be calculated. Highlighted 83.5%
“decisions supported by laboratory analysis” accuracy,
calculated by discarding mistaken DRE Opinions, does
not quantify either the overall accuracy or the PPV of in-
dividual DRE Opinions.
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