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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

W.DANA VENNEMAN and THEODORE

COLLINS, on behalf of themselves and all
others similarly situated, Civil Action No. 2:09cv5672 (JMV-JBC)

Plaintiffs,

BMW FINANCIAL SERVICES NA, LLC.
and FINANCIAL SERVICES VEHICLE
TRUST

Defendants.

RPROPOSEDT ORDER GRANTING CLASS CERTIFICATION OF A
SETTLEMENTCLASS AND FINAL APPROVAL OF A PROPOSED
CLASS ACTION SETTLEMENT, GRANTING PLAINTIFFS’
COUNSEL’S APPLICATION FOR ATTORNEYS’ FEES AND
LITIGATION COSTS, AND GRANTING REPRESENTATIVE
PLAINTIFFS A SERVICE AWARD

THIS MATTER having been opened to the Court by Class Counsel, on behalf of W.
Dana Venneman and Theodore Collins (the “Representative Plaintiffs”) by way of their
unopposed motions for final approval of their proposed settlement with BMW Financial Services
NA, LLC and Financial Services Vehicle Trust (collectively “Defendants” or “BMW FS”)
(together with Representative Plaintiffs, the “Parties™) and for an award of Attorneys’ Fees and

Litigation Costs to Class Counsel and a Service Award to Representative Plaintiffs in the above
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Actions;

WHEREAS, the Court having reviewed and considered the motions and supporting
materials filed by Class Counsel, and having also reviewed the court file in these Actions;

WHEREAS, this Court has fully considered the record and the requirements of law; and
good cause appearing;

WHEREAS, the Court finds that the Settlement Agreement was entered into at arm’s
length by experienced counsel and only after mediation and extensive negotiations and is not the
result of collusion; and

WHEREAS, the Court granted Representative Plaintiffs’ Motion for Preliminary
Approval of the Settlement Agreement on May 21, 2019, and conditionally certified the
Settlement Class solely for purposes of settlement (ECF No. 283) (*Preliminary
Approval Order™); and

WHEREAS, pursuant to the Settlement Agreement and the Court’s Preliminary Approval
Order, a class list was compiled from a review of the records of BMW FS. Following that
review, a total of approximately 770 Settlement Class Members were identified. Settlement Class
Members were thereafter provided with notice and an opportunity to object to the Settlement or
opt-out of the Settlement Class; and

WHEREAS, the Court conducted a fairness hearing on September 25, 2019; and

WHEREAS, the Court has fully considered the record of these proceedings, the
representations, argument, and recommendation of counsel for the Parties, and the requirements

%

of law and good cause appearing,

1T 15 THIS 25 day of &;Q&M&; , 2019,

ORDERED that the Final Approval and Judgment is GRANTED, subject to the
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following terms and conditions:

1. Definitions. Unless otherwise provided herein, the Court adopts and incorporates
the definitions to all capitalized terms in the Settlement Agreement and those defined terms shall

have the same meaning in this Order.

2. Approval of Settlement Agreement. The Court finds, upon review of the

Settlement Agreement and consideration of the nine factors enunciated in Girsh v. Jepson, 521
F.2d 153, 157 (3d Cir. 1975), that the Settlement and the proposed payment distribution program
provided for in the Settlement are fair, reasonable and adequate. Accordingly the terms of the
Settlement, including all exhibits thereto, are approved in their entirety by the Court and
incorporated into this Order as if expressly set forth and shall have the same force and effect as
an Order of the Court. The Parties and their counsel are ordered to implement and to
consummate the Settlement Agreement according to its terms and provisions. The releases set

forth in the Settlement Agreement are incorporated by reference.

3. Approval of Settlement Class. This Court certifies the following Settlement Class

for settlement purposes pursuant to Fed. R. Civ. P. 23(a) and (b)(3), including because the

proposed Settlement Class is currently and readily ascertainable based on objective criteria:

All individuals who (a) terminated their motor vehicle leases from January 1,
2004 until August 23, 2011 pursuant to the Servicemembers Civil Relief Act, or
any analogous state statute; (b) made a CCR payment in connection with their
motor vehicle leases with BMW FS; and (c) did not receive a pro rata refund of
their CCR payment. Excluded from the class are any officers, directors, or
associates of BMW FS or any of its related entities, counsel of record for the
parties in the Lawsuit or in the Settlement Agreement, and any judicial officer to
whom the Lawsuit is assigned.

Each member of the Settlement Class to be bound is specifically identified in Exhibit D to the
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Settlement Agreement (ECF No. 277.7) and Exhibit 5 to the Certification of Michael J.
DeBenedictis, Esq. in Support of Final Aproval. The Court finds that the Settlement Class
meets all the applicable requirements of Rule 23 of the Federal Rules of Civil Procedure,
affirms certification of the Settlement Class for settlement purposes, and approves the
Settlement set forth in the Agreement as being fair, just reasonable, and adequate. Specifically,

the Court finds and concludes:

a. The Settlement Class is so numerous that joinder of all members is impracticable,

satisfying the requirement of Rule 23(a)(1);

b. There are questions of law or fact common to the Settlement Class, satisfying

the requirements of Rule 23(a)(2) and Rule 23(c)(1)}B);

c. The claims of the Representative Plaintiffs are typical of the claims of the Settlement

Class, satisfying the requirements of Rule 23(a)(3);

d. The Representative Plaintiffs will fairly and adequately protect the interests of the
Settlement Class, the interests of the Representative Plaintiffs are not antagonistic to
those of the Settlement Class, and the Representative Plaintiffs are represented by
counsel who are experienced and competent in the prosecution of complex class

action litigation, satisfying the requirements of Rule 23(a)(4);

e. Questions of law or fact common to the members of the Settlement Class
predominate over questions affecting only individual members, and a class action is
superior to other methods available for the fair and efficient adjudication of the

controversy, satisfying the requirements of Rule 23(b)(3); and
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f. The action is manageable as a class action.

4. Approval of Plan of Allocation. The plan of allocation described in the

Settlement Agreement and contained in Exhibit D thereto is approved as fair, reasonable, and
adequate to the Settlement Class Members, and the Parties and the Settlement Administrator are

directed to administer the Settlement accordingly.

5. Adequacy of Notices. The Court finds that due and adequate Notices were

provided pursuant to Rule 23 of the Federal Rules of Civil Procedure to all members of the
Settlement Class, notifying the Settlement Class of, inter alia, the pendency of this action and the
proposed Settlement. The Notices provided were the best notice practicable under the
circumstances and included individual notice by first class mail to all members of the Settlement
Class. The Notices provided to the Settlement Class fully complied in all respects with the

X

requirements of Rule 23.

6. Opt-Out Settlement Class Members. In accordance with the terms of the

Settlement Agreement, there were zero (0) Settlement Class Members who have opted-out,

7. Approval of Class Representatives. Based upon the Court’s familiarity with
the claims and parties, the Court finds that the Representative Plaintiffs adequately represent
the interests of the Settlement Class and hereby appoint the Representative Plaintiffs as Class

Representatives.

8. Approval of Class Counsel. The Court hereby appoints Michael J. DeBenedictis
of DeBenedictis & DeBenedictis LLC and Robert Solomon and Bruce Nagel of Nagel

Rice, LLP as Class Counsel pursuant to Rule 23(g) and finds that they fairly and adequately

5 -
Epg el as Ll Due Protess Clwse L D Unided Stpdes

Cernn budiom .



Case 2:09-cv-05672-JMV-JBC Document 291 Filed 09/25/19 Page 6 of 7 PagelD: 3792

represent the interests of the Settlement Class..

9. Binding. The terms of this Final Approval Order and Judgment and the
Settlement are binding on the Representative Plaintiffs and all members of the Settlement Class
and shall have res judicata, collateral estoppel, and all other preclusive effect in any claims for
relief, causes of action, suits, petitions, demands in law or equity, or any allegations of liability,
damages, debts, contracts, agreements, obligations, promises, attorneys’ fees, costs, interests, or

expenses that were or could have been asserted in these Actions.

10. Dismissal With Prejudice of Complaints. Plaintiffs’ Amended Complaint

in this Action is dismissed with prejudice.

11. Dismissal of Released Claims. All Released Claims (as defined in the

Seftlement Agreement) that were asserted by Plaintiffs in their Original and Amended

Complaints are dismissed with prejudice.

12. Disbursement of Claims. The Parties and the Settlement Administrator

shall distribute the proceeds of the Settlement Fund, in accordance with the terms of the

Settlement Agreement.
13. Class Counsel’s Attorneys’ Fees. Class Counsel is hereby awarded

sk
reasonable Attorneys’ Fees and Costs in theramount of $ 135 0rys.02 . These

amounts shall be paid and distributed in accordance with the Settlement Agreement.

14. Representative Plaintiffs’ Service Award. Each Representative Plaintiff is

hereby awarded a Service Award in the amount of $§ 22,93 60 . This Service Award
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shall be paid and distributed in accordance with the Settlement Agreement.

15. Ongoing Jurisdiction. Without affecting the finality of this Final Approval
Order and Judgment, the Court shall retain continuing jurisdiction over this Action for a
period of one (1) year from the date of Final Approval, the Parties and the Settlement Class,
for the purposes of, inter alia, implementing and enforcing the Settlement Agreement
(including any issue that may arise in connection with the formation and/or administration of

the Settlement Fund).

16, No Admission. Neither this Order nor the Settlement Agreement nor any
other Settlement-related document nor anything contained herein or therein or contemplated
hereby or thereby nor any proceedings undertaken in accordance with the terms set forth in
the Settlement Agreement or herein, or in any other Settlement-related document, shall
constitute, be construed as or be deemed to be evidence of, or an admission or concession by
the Parties as to the validity of any claim that has been or could have been asserted against
any or all of them or as to the propriety of class certification for any purposes other than for

purposes of the current proposed Settlement.

Dated: C‘é 15 ; 1644
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