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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY 

__________________________________________ 
       : 
CAROL LIPSON,     :  

       :           
Plaintiff,    :  

       :  
v.     :      

       : 
METRO CORP. HOLDINGS, INC.;  : Civil Action No: ________________ 
THE ESTATE OF D. HERBERT LIPSON; : 
DAVID H. LIPSON, as co-Executor of the  : 
Estate of D. Herbert Lipson;   : 
SHERRY LITWER, as co-Executor of the  : 
Estate of D. Herbert Lipson;   : 
DEBRA CLAREMON, as co-Executor of the  : 
Estate of D. Herbert Lipson; and   : 
BARTON J. WINOKUR, as co-Executor of : 
the Estate of D. Herbert Lipson,   : 
       : 
   Defendants.   :  
       : 
 

NOTICE OF REMOVAL 

 
 
 
 
ARCHER & GREINER 
A Professional Corporation 
One Centennial Square 
P.O. Box 3000 
Haddonfield, NJ 08033-0968 
(856) 795-2121 
 
Attorneys for Defendant,  
Metro Corp. Holdings, Inc.   
 
By:  KERRI E. CHEWNING, ESQUIRE 
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TO:   The United States District Court, District of New Jersey 

 Pursuant to 28 U.S.C. §§ 1332, 1441 and 1446, Defendant Metro Corp. Holdings, Inc. 

(“Metro Corp.”) respectfully submits this Notice of Removal and states to the Court as follows: 

1. Plaintiff Carol Lipson (“Plaintiff” or “Ms. Lipson”) commenced this action by 

filing a Complaint on or about October 4, 2018 in the Superior Court of New Jersey, Atlantic 

County.  The Complaint is captioned Carol Lipson v. Metro Corp. Holdings, Inc., et al., and was 

assigned Case Number ATL-L-002471-18.  Attached as Exhibit A is a true and correct copy of 

the Complaint.   

2. The above-described state court action is a civil action that is properly removable 

to this Court by Metro Corp. pursuant to 28 U.S.C. § 1441(b). 

I. The Allegations of the Complaint 

A.   Plaintiff’s Allegations Against Metro Corp. Are Based On Purported 

Breaches Of The Death Benefit Agreement 

 
3. Plaintiff married D. Herbert Lipson (“Mr. Lipson”) in 1997.  Compl. ¶¶ 2, 21. 

4. Around the time of the marriage in 1997, Mr. Lipson entered into a contract with 

Metro Corp. that provides, in certain circumstances, for Metro Corp. to make certain payments to 

Plaintiff upon Mr. Lipson’s death.  See Compl. ¶¶ 23-28.  The Complaint refers to this agreement 

as the “Death Benefit Agreement” or “DBA.”  Id. ¶ 23. 

5. Mr. Lipson died in December 2017.  Compl. ¶ 12. 

6. Plaintiff alleges that Metro Corp. has breached the DBA by failing to make 

payments to her following Mr. Lipson’s death.  Compl. ¶¶ 33-38.  Although Plaintiff is not a 

party to the DBA between Mr. Lipson and Metro Corp., she asserts that she can sue for breach of 

that agreement as a third-party beneficiary.  Compl. ¶ 55.   
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7. Based on those allegations, Plaintiff has asserted two claims against Metro Corp.:  

(i) Count I for breach of the DBA; and (ii) Count II, in the alternative, for unjust enrichment.  

Compl. ¶¶ 54-62. 

8. Metro Corp. is the only defendant named in either of those counts. 

9. The other defendants named in the Complaint are not parties to the DBA. 

B. Plaintiff’s Allegations Against The Remaining Defendants Are Based 

On Purported Breaches Of The Prenuptial Agreement 

 
10. Prior to their marriage, Plaintiff and Mr. Lipson entered into a Prenuptial 

Agreement.  Compl. ¶ 42.   

11. In 2008, Plaintiff and Mr. Lipson amended the Prenuptial Agreement via a 

document that the Complaint refers to as the “Modification.”  Compl. ¶ 46.   

12. Plaintiff alleges that the Prenuptial Agreement, as amended, required Mr. Lipson 

to name her as the beneficiary of his salary continuation plan with Metro Corp. and, “if such plan 

is not in effect at his death . . . , [Mr. Lipson’s] estate shall pay $600,000 to [Plaintiff.]”  Compl. 

¶ 51.   

13. According to Plaintiff, there was no salary continuation plan in effect at Mr. 

Lipson’s death, and thus his Estate owes her $600,000 pursuant to the terms of the Prenuptial 

Agreement.  Compl. ¶ 52. 

14. Based on those allegations, Plaintiff brings two counts against only the Estate of 

D. Herbert Lipson (“Estate”):  (i) Count III for breach of the Prenuptial Agreement, and (ii) 

Count IV, in the alternative, for unjust enrichment.  Compl. ¶¶ 63-71. 

15. Metro Corp. is not a party to the Prenuptial Agreement and is not named as a 

defendant in either Counts III or IV.   
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16. Plaintiff also alleges that the terms of Mr. Lipson’s will require the Executors of 

his Estate to fulfill the terms of his Prenuptial Agreement with Carol.  Compl. ¶ 41.   

17. According to Plaintiff, the Executors’ failure to cause the Estate to pay her 

$600,000 based on the terms of the Prenuptial Agreement amounts to a breach of fiduciary duty 

by the Executors.  Compl. ¶¶ 53, 74.   

18. Based on those allegations, Plaintiff asserts one claim solely against the Executors 

(Count V) for breach of fiduciary duty.  Compl. ¶¶ 72-75. 

19. Once again, however, this claim has nothing to do with Metro Corp.  Specifically, 

Metro Corp. is not an Executor of Mr. Lipson’s Estate and is not named as a defendant on the 

claim for breach of fiduciary duty. 

II. FEDERAL JURISDICTION PURSUANT TO 28 U.S.C. §§ 1332 AND 1441 

A. There Is Diversity Jurisdiction Over Plaintiff’s Claims Against Metro 

Corp. 

 
20. The diversity jurisdiction statute provides that “the district courts shall have 

original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value 

of $75,000 . . . and is between citizens of different states.”  28 U.S.C. § 1332(a)(1). 

21. While 28 U.S.C. § 1332 allows a plaintiff to invoke a federal court’s diversity 

jurisdiction, 28 U.S.C. § 1441 provides a defendant with the same opportunity.  In this case, the 

requirements of Sections 1332 and 1441 are met with respect to Plaintiff’s claims against Metro 

Corp. 

1. Diversity of Citizenship 

22. There is complete diversity between Plaintiff and Metro Corp.   

23. Plaintiff is an individual who permanently resides in Margate City, New Jersey.  

Compl. ¶ 9.   Accordingly, for the purposes of Section 1332, Plaintiff is a citizen of New Jersey. 
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24. Defendant Metro Corp. is a corporation organized under the laws of the 

Commonwealth of Pennsylvania that has its principal place of business in Philadelphia, 

Pennsylvania.  Compl. ¶ 10.  Accordingly, for the purposes of Section 1332, Metro Corp. is a 

citizen of Pennsylvania.     

25. Because Plaintiff is a citizen of New Jersey and Metro Corp. is a citizen of 

Pennsylvania, they are diverse. 

2.  Amount In Controversy 

26. If a complaint alleges damages in excess of $75,000, that amount is controlling 

for the purposes of the amount in controversy requirement unless it appears to a legal certainty 

that the plaintiff cannot recover more than $75,000.  See St. Paul Mercury Indemnity Co. v. Red 

Cab Co., 303 U.S. 283, 289 (1938). 

27. Here, Plaintiff alleges that Metro Corp.’s purported breach of the DBA 

accelerates all amounts due to her under it and, therefore, she demands a judgment for $1 

million, plus interest.  Compl. ¶ 57.   

28. Moreover, Plaintiff alleges that Metro Corp. has failed to pay her $16,666.67 each 

month since January 2018.  Compl. ¶¶ 27, 33-34.  Thus, the ten alleged missed payments to date 

total over $166,000.  Accordingly, even if the Court considers only the monthly payments that 

allegedly have not been made to date, the amount in controversy exceeds $75,000.   

29. Because the amount Plaintiff seeks from Metro Corp. far exceeds $75,000, the 

amount in controversy requirement is easily met here. 
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B. The Citizenship Of The Other Defendants Should Be Disregarded 

Because The Claims Against Them Have Been Fraudulently 

Misjoined 

 

30. To be sure, like the Plaintiff, the Estate and its Executors are deemed to be 

citizens of New Jersey because Mr. Lipson was a citizen of New Jersey at the time of his death.  

See Compl. ¶ 11; 28 U.S.C. § 1332(c)(2).   

31. But the citizenship of the other defendants should be disregarded for diversity 

purposes because the claims against them have been fraudulently misjoined with the claims 

against Metro Corp.  See In re Fosamax Prods. Liab. Litig., Civil No. 11–3045, 2012 WL 

1118780, at *6 (D.N.J. Apr. 3, 2012) (“Having determined that Plaintiffs’ claims are fraudulently 

misjoined, the Court may disregard, for purposes of jurisdiction, the citizenship of fraudulently 

joined parties.”).  In addition, if the Court retains jurisdiction over the claims against Metro 

Corp., then the claims against the fraudulently misjoined defendants should be severed under 

Rule 21 and remanded to state court.  See id. (“Upon properly exercising jurisdiction and 

pursuant to Fed. R. Civ. P. 21,     . . . the non-diverse Plaintiffs’ claims will be remanded[.]”). 

32. A defendant has been fraudulently misjoined if the factual basis for the claims 

against it do not meet Rule 20’s test for joinder of parties.  See, e.g., Wright, Miller, et al., 14C 

Fed. Prac. & Proc. § 3723.1 (4th ed.) (fraudulent misjoinder occurs “when the plaintiff joins 

nondiverse co-parties for whom a factual nexus among the claims asserted by or against those 

parties is not sufficient to satisfy Federal Civil Rule 20”); In re Fosamax, 2012 WL 1118780, at 

*3.      
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1. The Claims Against Metro Corp. Do Not Arise Out Of The 

Same Transaction Or Occurrence As The Claims Against The 

Other Defendants 

 

33. Under Rule 20, a plaintiff may join multiple defendants in one action only if the 

following requirements are met:  (i) “any right to relief is asserted against them jointly, severally 

or in the alternative with respect to or arising out of the same transaction, occurrence, or series of 

transactions or occurrences”; and (ii) “any question of law or fact common to all defendants will 

arise in the action.”  Fed. R. Civ. P. 20(a)(2).  These requirements are not met here for two 

independent reasons.1   

34. First, the relief Plaintiff seeks from Metro Corp. is not joint, several or in the 

alternative to the relief it seeks against the other Defendants.  Specifically, Plaintiff seeks $1 

million from Metro Corp. for alleged breaches of the DBA.  Compl. ¶¶ 57, 60.  Plaintiff does not 

and cannot allege that any of the other defendants is jointly or severally liable for that $1 million.  

On the other hand, Plaintiff seeks $600,000 from the Estate and its Executors for alleged 

breaches of the Prenuptial Agreement.  Compl. ¶¶ 52-53, 65, 69.  Once again, Plaintiff does not 

allege that Metro Corp. is joint or severally liable for any of that amount.   

35. Nor does Plaintiff allege that its claims against the Estate and its Executors are 

pleaded in the alternative to its claims against Metro Corp.  Rather Plaintiff alleges she is entitled 

to both the $1 million from Metro Corp. and the $600,000 from the Estate.  Accordingly, the 

threshold requirement that Plaintiff seek joint, several or alternative relief is not met here. 

                                                             

1
  Some courts applying the fraudulent misjoinder doctrine look to state joinder rules, rather 

than Federal Rule 20.  The Court need not decide that issue because New Jersey’s joinder 
rules are “virtually identical” to Rule 20.  In re Paulsboro Derailment Cases, Civil No. 
13–5583, 2014 WL 197818, at *5 n.3 (D.N.J. Jan. 13, 2014); see also N.J. Rule 4:29-
1(a). 
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36. Second, Plaintiff’s claims against Metro Corp. do not arise out of the same 

transactions or occurrences as her claims against the other defendants. 

37. Plaintiff’s claims against Metro Corp. arise entirely out of the DBA, a contract 

entered into between Mr. Lipson and Metro Corp. in 1997.   

38. In contrast, Plaintiff’s claims against the other defendants arise entirely out of her 

purported rights under the 2008 Modification to the Prenuptial Agreement between Plaintiff and 

Mr. Lipson.  As discussed above, Metro Corp. is not a party to either the Prenuptial Agreement 

or the Modification thereto.  Thus, the claims arise out of different contracts between different 

parties that were entered into 11 years apart. 

2.  Plaintiff’s Misjoinder Is Egregious 

39. Some courts applying the fraudulent misjoinder doctrine have also required that 

the misjoinder be “egregious.”  In re Fosamax, 2012 WL 1118780, at *5. 

40. Although Metro Corp. respectfully submits that the doctrine does not require any 

additional element, the egregiousness standard is met here. 

41. To begin with, as Metro Corp. will explain in its forthcoming motion to dismiss, 

Metro Corp. is not even subject to personal jurisdiction in New Jersey with respect to Plaintiff’s 

claims for breach of the DBA.  That contract is between a Philadelphia-headquartered business 

and one of its officers who worked out of Philadelphia.  In addition, all parties signed the DBA 

in Philadelphia.  Accordingly, any lawsuit related to the DBA must be brought in Pennsylvania, 

not New Jersey.   

42. Plaintiff’s complaint is deliberately vague on this point, alleging only generally 

that “each party is a resident of New Jersey and/or otherwise has sufficient minimum contacts 

with New Jersey to render the exercise of jurisdiction by this Court consistent with traditional 
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notions of fair plan and substantial justice.”  Compl. ¶ 19.  Plaintiff admits, however, that Metro 

Corp. is a Pennsylvania corporation that is headquartered in Philadelphia (Compl. ¶ 11), and 

does not identify any event related to the DBA that occurred in New Jersey.  Thus, Plaintiff’s 

vague pleading is deliberately designed to join together defendants that ought not to be joined 

together in the first place.  See In re Fosamax, 2012 WL 1118780, at *5 (explaining that the 

vagueness of plaintiff’s allegations support finding of egregiousness). 

43. Moreover, Plaintiff does not even purport to allege that her claims against Metro 

Corp. arise out the same facts as her claims against the other defendants nor even allege any 

connection whatsoever between them.  Indeed, as discussed above, the relief Plaintiff seeks from 

Metro Corp. is entirely distinct from the relief she seeks from the other defendants. 

3. All Procedural Requirements Have Been Satisfied 

  a.   The Notice of Removal Is Timely 

44. The 30-day time period for removal does not begin to run until the defendant is 

properly served or until that defendant waives service.  See Murphy Brothers, Inc. v. Michetti 

Pipe Stringing, Inc., 526 U.S. 344, 347-48 (1999).    

45. Here, Plaintiff filed her state court complaint on October 4 and purported to serve 

it on Metro Corp. the same day.     

46. Because Metro Corp. is filing this Notice of Removal within 30 days of the date 

Plaintiff filed her state court Complaint, this Notice of Removal is timely.   

b. The Other Procedural Requirements Have Been Met 

47. Because the Estate and its Executors have been fraudulently misjoined, their 

consent to removal is not necessary.  See Wright, Miller, et al., 14C Fed. Prac. & Proc. § 3723.1 

(4th ed.) (“[N]either fraudulently-joined parties nor fraudulently misjoined parties need join in a 
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removal notice[.]”).  Nevertheless, the Estate and the Executors do consent to removal.  See 

Exhibit B.      

48. The United States District Court for the District of New Jersey is the district 

embracing the place where this action is pending.  Therefore, the civil action described herein 

may be removed to this Court pursuant to 28 U.S.C. § 1441. 

49. Pursuant to 28 U.S.C. § 1446(d), a Notice of Filing of Removal of Action to 

Federal Court will be filed with New Jersey Superior Court, Atlantic County, as soon as this 

Notice of Removal has been filed in this Court.   

CONCLUSION 

WHEREFORE, Defendant Metro Corp. Holdings, Inc. respectfully requests that the 

above-described action pending against it in the Superior Court of New Jersey, Atlantic County,  

be removed therefrom to this Court and proceed in this Court as a properly removed action. 

 

Dated:  November 2 , 2018    
 
      ARCHER & GREINER  
      A Professional Corporation 

One Centennial Square 
Haddonfield, NJ  08033 

 
      By: /s/ Kerri E. Chewning   
       Kerri E. Chewning, Esq. 
       
      Frank P. Trapani, Esq. 
      frank@krehertrapani.com 
      Kreher & Trapani LLP 
      1325 Spruce St. 
      Philadelphia, PA  19107 
      Phone:  (215) 907-7288 
      Fax:  (215) 907-7287 
 
      Counsel for Metro Corp. Holdings, Inc. 
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Effective 06/05/2017, CN 10517 page 1 of 2 

Appendix XII-B1

CIVIL CASE INFORMATION STATEMENT
(CIS) 

Use for initial Law Division
Civil Part pleadings (not motions) under Rule 4:5-1 

Pleading will be rejected for filing, under Rule 1:5-6(c),
if information above the black bar is not completed

or attorney’s signature is not affixed

FOR USE BY CLERK’S OFFICE ONLY

PAYMENT TYPE: CK  CG  CA

CHG/CK NO.

AMOUNT:

OVERPAYMENT:

BATCH NUMBER:

ATTORNEY / PRO SE NAME TELEPHONE NUMBER COUNTY OF VENUE

FIRM NAME (if applicable) DOCKET NUMBER (when available)

OFFICE ADDRESS DOCUMENT TYPE

JURY DEMAND YES NO

NAME OF PARTY (e.g., John Doe, Plaintiff) CAPTION

CASE TYPE NUMBER
(See reverse side for listing)

HURRICANE SANDY
RELATED? IS THIS A PROFESSIONAL MALPRACTICE CASE? YES NO

YES NO IF YOU HAVE CHECKED “YES,” SEE N.J.S.A. 2A:53 A -27 AND APPLICABLE CASE LAW
REGARDING YOUR OBLIGATION TO FILE AN AFFIDAVIT OF MERIT.

RELATED CASES PENDING? IF YES, LIST DOCKET NUMBERS

YES NO

DO YOU ANTICIPATE ADDING ANY PARTIES
(arising out of same transaction or occurrence)?

NAME OF DEFENDANT’S PRIMARY INSURANCE COMPANY (if known)
NONE

YES NO UNKNOWN

THE INFORMATION PROVIDED ON THIS FORM CANNOT BE INTRODUCED INTO EVIDENCE.
CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF CASE IS APPROPRIATE FOR MEDIATION
DO PARTIES HAVE A CURRENT, PAST OR
RECURRENT RELATIONSHIP?

IF YES, IS THAT RELATIONSHIP:
EMPLOYER/EMPLOYEE FRIEND/NEIGHBOR OTHER (explain)

YES NO FAMILIAL BUSINESS

DOES THE STATUTE GOVERNING THIS CASE PROVIDE FOR PAYMENT OF FEES BY THE LOSING PARTY? YES NO

USE THIS SPACE TO ALERT THE COURT TO ANY SPECIAL CASE CHARACTERISTICS THAT MAY WARRANT INDIVIDUAL MANAGEMENT OR
ACCELERATED DISPOSITION

DO YOU OR YOUR CLIENT NEED ANY DISABILITY ACCOMMODATIONS? IF YES, PLEASE IDENTIFY THE REQUESTED ACCOMMODATION

YES NO

WILL AN INTERPRETER BE NEEDED? IF YES, FOR WHAT LANGUAGE?
YES NO

I certify that confidential personal identifiers have been redacted from documents now submitted to the court, and will be 
redacted from all documents submitted in the future in accordance with Rule 1:38-7(b).

ATTORNEY SIGNATURE:

David L. Braverman (215) 575-3800 Atlantic

Braverman Kaskey, P.C.

One Liberty Place, 1650 Market Street, 56th Floor
Philadelphia, PA 19103

Complaint

■

Carol Lipson, Plaintiff Carol Lipson v. Metro Corp. Holdings, Inc.; The Estate of D. Herbert
Lipson et al.

999 ■
■

■

■ ■

■
■

See Below.

■

PARTIES' RELATIONSHIP - Defendants are 1) the estate of plaintiff's late husband; 2) co-executors of the estate; and
3) business operated by plaintiff's late husband.

■

■

/S/ David L. Braverman
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Side 2
CIVIL CASE INFORMATION STATEMENT 

(CIS) 
Use for initial pleadings (not motions) under Rule 4:5-1

CASE TYPES (Choose one and enter number of case type in appropriate space on the reverse side.)
Track I  - 150 days' discovery

151 NAME CHANGE
175 FORFEITURE
302 TENANCY
399 REAL PROPERTY (other than Tenancy, Contract, Condemnation, Complex Commercial or Construction)
502 BOOK ACCOUNT (debt collection matters only)
505 OTHER INSURANCE CLAIM (including declaratory judgment actions)
506 PIP COVERAGE
510 UM or UIM CLAIM (coverage issues only)
511 ACTION ON NEGOTIABLE INSTRUMENT
512 LEMON LAW
801 SUMMARY ACTION
802 OPEN PUBLIC RECORDS ACT (summary action)
999 OTHER (briefly describe nature of action)

Track II  - 300 days' discovery
305 CONSTRUCTION
509 EMPLOYMENT (other than CEPA or LAD)
599 CONTRACT/COMMERCIAL TRANSACTION
603N AUTO NEGLIGENCE – PERSONAL INJURY (non-verbal threshold)
603Y AUTO NEGLIGENCE – PERSONAL INJURY (verbal threshold)
605 PERSONAL INJURY
610 AUTO NEGLIGENCE – PROPERTY DAMAGE
621 UM or UIM CLAIM (includes bodily injury)
699 TORT – OTHER

Track III  - 450 days' discovery
005 CIVIL RIGHTS
301 CONDEMNATION
602 ASSAULT AND BATTERY
604 MEDICAL MALPRACTICE
606 PRODUCT LIABILITY
607 PROFESSIONAL MALPRACTICE
608 TOXIC TORT
609 DEFAMATION
616 WHISTLEBLOWER / CONSCIENTIOUS EMPLOYEE PROTECTION ACT (CEPA) CASES
617 INVERSE CONDEMNATION
618 LAW AGAINST DISCRIMINATION (LAD) CASES

Track IV - Active Case Management by Individual Judge / 450 days' discovery
156 ENVIRONMENTAL/ENVIRONMENTAL COVERAGE LITIGATION
303 MT. LAUREL
508 COMPLEX COMMERCIAL
513 COMPLEX CONSTRUCTION
514 INSURANCE FRAUD
620 FALSE CLAIMS ACT
701 ACTIONS IN LIEU OF PREROGATIVE WRITS

Multicounty Litigation (Track IV)
271 ACCUTANE/ISOTRETINOIN 292 PELVIC MESH/BARD
274 RISPERDAL/SEROQUEL/ZYPREXA 293 DEPUY ASR HIP IMPLANT LITIGATION
281 BRISTOL-MYERS SQUIBB ENVIRONMENTAL 295 ALLODERM REGENERATIVE TISSUE MATRIX
282 FOSAMAX 296 STRYKER REJUVENATE/ABG II MODULAR HIP STEM COMPONENTS
285 STRYKER TRIDENT HIP IMPLANTS 297 MIRENA CONTRACEPTIVE DEVICE 
286 LEVAQUIN 299 OLMESARTAN MEDOXOMIL MEDICATIONS/BENICAR
287 YAZ/YASMIN/OCELLA 300 TALC-BASED BODY POWDERS
289 REGLAN 601 ASBESTOS
290 POMPTON LAKES ENVIRONMENTAL LITIGATION 623 PROPECIA
291 PELVIC MESH/GYNECARE 624 STRYKER LFIT CoCr V40 FEMORAL HEADS

If you believe this case requires a track other than that provided above, please indicate the reason on Side 1,
in the space under "Case Characteristics.

Please check off each applicable category Putative Class Action Title 59

Breach of contract action based on defendants' failure to pay death benefits. Case is
appropriate for Track I.
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