IN THE CHANCERY COURT OF DAVIDSON COUNTY, TENNESSEE
FOR THE TWENTIETH JUDICIAL DISTRICT AT NASHVILLE .
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HECEN

STATE OF TENNESSEE, ex rel.

HERBERT H. SLATERY II1, in his official
capacity as the Attorney General and Reporter
of Tennessee, and

ROBERT J. MARTINEAU, JR., in his official
capacity as the Commissioner of the Tennessee
Department of Environment and Conservation,

Plaintiffs,
.

VOLKSWAGEN AKTIENGESELLSCHAFT
d/b/a VOLKSWAGEN AG and/or
VOLKSWAGEN GROUP; VOLKSWAGEN
GROUP OF AMERICA, INC.; AUDI AG;
DR. ING. H.C. F. PORSCHE AG

(d/b/a PORSCHE AG); and

PORSCHE CARS NORTH AMERICA, INC.,

Defendants.
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Case No. 16-1044-I

e

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’ MOTION
TO DISMISS FOR FAILURE TO STATE A CLAIM!

INTRODUCTION

The Defendants moved for dismissal based upon Tenn. R. Civ. P. 12.02(6) for failure to

state a claim. The Defendants contend that all of the Plaintiffs’ claims are preempted by the federal

Clean Air Act (CAA) and that Tennessee’s rules and regulations do not apply to manufacturing

conduct. The context of the case is that the Defendants designed and manufactured motor vehicles

for sale in Tennessee for the years 2009 through 2016 which included emissions defeat devices in

! The Court’s findings and conclusions from its oral ruling on March 5, 2018, are incorporated herein, and the transcript

of the same is appended hereto.





















CONCLUSIONS OF LAW

The Court holds that the Plaintiffs’ state claims regarding tampering and 1&M, before the
recall, are precluded under the preemptive provisi_on of Section 209(a) of the Clean Air Act, 42
U.8.C. § 7543(a), because this prohibition says that a state may not “adopt or attempt to enforce
any standard,” whether it’s a federal standard or a state standard or whether it’s a higher standard
or a Jower standard, “relating to the control of emissions from new motor vehicles.” “Relating t0™

'%rs T ﬁ .
is extremely broad terminology because some of what the State is trying to do in the(F AC)reIates ¢ M"z"’é'

to or relates back to the installation of defeat devices in new vehicles during manufacturing. The
Court finds tha:éhﬂe Plaintiffs’ claims that have to do with defeat devices, all of these claims that

@rese.
teok-place-as a result of the continued use of the defeat devices through the years 2009 and 2016,

must be dismissed because they are preempted by the CAA.

As to the Plaintiffs’ claims arising out of and after the Defendants’ recall and field fix of
its vehicles, the Court holds that those claims are not preempted by Section 209(a) of the CAA.
There is conceivably a set of facts which would allow the State of Tennessee to regulate the use of
the vehicles in Tennessee during and after the recall and alteration of the Defendants’ emission
control defeat devices. Therefore, the Court does not dismiss any of the claims arising out of
paragraphs 76 and 77° of the FAC. According to the FAC, the recall and alteration took place in
2014 and 2015. The Court is not at all comfortable finding that these claims are preempted because
there simply is not enough information for the Court to take that position - dismissing a claim for
failure to state a claim is a serious thing that prevents the State from expanding upon and explaining

its claims.

? In the oral recording of the ruling, the Court mistakenly referred to § 78 of the FAC instead of 977.
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"A state regulation of this sort,

.however, could significantly reduce the Clean Air

Act's effectiveness in preventing the type of
'anarchic patchwork of federal and state regulatory
programs' that would 'threaten to create nightmares
for the manufacturers.'"

"Vehicle manufacturers would likely feel
pressure to install the emission control device
required by the state in its new vehicles."

"...a state's 'in use' regulations cannot
"amount to a standard relating back to the original
design of the engine by the ériginal engine

manufacturer.'™

'...even after a vehicle is introduced
into commerce, certain state regulation comes within
Section 209(a)'s bounds."™

"By barring state enforcement of new
vehicle emission standards, both before and after the
initial sale of a vehicle, Section 209 (a) keeps states
from interfering with EPA investigations and
enforcement actions based on fraud or deceit against
the agency during the new vehicle certification
process. If states were...permitted to police such
deception, there could be a multiplicity of redundant

investigations and enforcement actions, 'raising the
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Page 26
Section 209%(a) of the Clean ZAir Act at 42 U.S.C.A.
Section 7543 (a). And because this preemptive
provision (a) called Prohibition says that the state
may not "adopt or attempt to enforce any standard,”
whether it's a federal standard or a state standard,
whether it's a higher standard or a lower standard,

"relating to the control of emissions from new motor
vehicles..."”
\\ 77

Relating to is an extremely broad,
extremely broad terminoclogy because some of what the
state is trying to do with this complaint relates to
the installation =f during manufacture¢§gfnew vehicles
and relates back to or relates to.

And I'm finding that the plaintiffs’
state claims that have to do with the defeat devices,
all of these claims that took place as a result of the
continued use of the defeat devices through the years
2009 and 2016 must be dismissed because they are
preempted by the federal Act, federal Clean Air Act.

Now, as to the plaintiffs' state claims
arising out of and after the defendants' recall and
field fix of its vehicles, those claims this Court
must conclude are not precluded under the samé Clean
Air provisions. There is conceivably a set of facts

which would allow the state of Tennessee to regulate
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REPORTER'S CERTIFICATE

I, Tammy K. Benefield, Notary Public and
Certified Court Reporter, do hereby certify that I
transcribed the RECORDED proceeding to the best of my
skill and ability; and that said transcript is a true,
accurate, and complete transcript to the best of my
ability.

I further certify that I am not an attorney
or counsel of any of the parties, nor a relative or
employee of any attorney or counsel connected with the

action, nor financially interested in the action.

SIGNED this 15th day of March #2018,

Tammy K. BenZi;eld, RPR, CLR, LCR

Tennessee LCR No. 479
Expires: 6/30/2018
Notary commission expires: 8/2/2021
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