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Class Action Alleges AstraZeneca
Scheme to Fire Older Workers
By Mason Lawlor
Of the DLW
AstraZeneca engaged in purposeful age
discrimination when it terminated several
employees over 40 years old for holding religious objections to the company’s
COVID-19 vaccine mandate, according to
a class action lawsuit filed against the
company in Delaware’s federal court.
Thomas S. Neuberger of The Neuberger
Firm, along with co-counsel at Siri &
Glimstad, filed a complaint in the U.S.
District Court for the District of Delaware
on behalf of seven plaintiffs who were fired
from AstraZeneca after they refused to
comply with the company’s vaccine policy.
The lawsuit brought claims under the
Age Discrimination in Employment Act

of 1967, as well as Title II violations
of the Civil Rights Act of 1964 and the
Americans with Disabilities Act.

The complaint further cited
a 2021 sales presentation in
which the company’s U.S.
director of sales said that the
average age of AstraZeneca
employees was around 48
and was ‘too high.’
“AstraZeneca prides itself as being a
diverse and inclusive company. Recently,
however, it became apparent to many
AstraZeneca employees that ‘diversity’ was
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not for everyone, and that AstraZeneca’s
definition of ‘inclusion’ necessarily entailed the exclusion of older employees
who held certain religious beliefs,” the
complaint stated. “In AstraZeneca’s workplace, all employees were equal, but some
were more equal than others.”
The complaint further alleged that
AstraZeneca “devised a strategy to eliminate older employees,” citing a 2021 sales
presentation in which the company’s U.S.
Director of Sales Mike Hartman said that
the average age of AstraZeneca employees
AstraZeneca continues on page 5

VLSI Drops Claim Amid Transparency Demands From Judge Connolly
By Scott Graham
Delaware Business Court Insider
VLSI Technology LLC and Fortress
Investment Group have had their fill of
U.S. District Chief Judge Colm Connolly of
the District of Delaware.
After winning more than $3 billion
in two patent infringement jury trials in
Texas in the last two years, VLSI walked
away Dec. 27 from its bid to add $4 billion
more in Delaware.
The company agreed with Intel on Dec.
27 to a stipulated dismissal of its Delaware
claims, rather than submit to further inquiry from Connolly into VLSI’s ownership
structure.
It’s the latest big shoe to drop in
Connolly’s ongoing quest to inject more
transparency into patent ownership
and funding.
It’s a costly one, too, for VLSI, Fortress
and its anonymous investors. The company had spent 3 1/2 years asserting

semiconductor-related patents that it acquired from NXP Semiconductors. Last
week’s notice of stipulated dismissal was
the 998th docket entry in VLSI’s Delaware
action.
Connolly stayed the underlying case
last summer, saying he wasn’t satisfied
that VLSI had complied with a standing
order he adopted last spring. The order
goes beyond Federal Rule 7.1 by requiring that LLCs and partnerships disclose
“the name of every owner, member and
partner of the party, proceeding up the
chain of ownership until the name of
every individual and corporation with a
direct or indirect interest in the party has
been identified.”
VLSI and its attorneys at Irell &
Manella and Farnan argued that it had
in fact complied. The company revealed
that it is a subsidiary of CF VLSI Holdings,
which in turn is owned primarily by FCO
IV UST LLC plus nine other investment

funds. The ultimate owners of FCO IV
are hundreds of pension and retirement
funds, sovereign wealth funds, foundations, high net worth individuals, endowments and other institutional investors,
according to VLSI CEO James Stolarski.
Stolarski said that even he doesn’t know
their identity, as they have confidentiality agreements with Fortress.
Connolly called that disclosure
“clearly inadequate,” and stayed the case
while ordering briefing on his authority
to issue the standing order; the potential for a judicial conflict of interest if
the investors remained anonymous; and
whether he should dismiss the case for
failure to comply. Intel’s attorneys at
Wilmer Cutler Pickering Hale and Dorr
and Morris, Nichols, Arsht & Tunnell
argued that VLSI’s opaque ownership
structure “is an entrenched feature of
hedge fund-driven patent litigation.”
VLSI continues on page 5

Morris Nichols Partner to
Speak on Estate Planning
The 57th Annual Heckerling Institute
on Estate Planning is set to take place in
Orlando, Florida, and virtually from Jan. 9
to 13, and Morris, Nichols, Arsht & Tunnell
partner Todd Flubacher is scheduled to
speak on the panel, “Upside Down With a
Perfect View: Practical Considerations in
Establishing a Long-Term Trust” on Jan. 11.
The Institute is to cover topics of timely
interest to attorneys, trust officers, accountants, charitable giving professionals, elder
law specialists, wealth management professionals, and nonprofit advisers.
Panelists at Flubacher’s panel are set
to discuss factors to consider in choosing
a jurisdiction for a new long-term trust
and share their practical experiences in
drafting and administering trusts to last for
multiple generations.
Flubacher represents Delaware trust
companies, individuals, and law firms
throughout the United States on all aspects
of the creation, migration, modification
and administration of Delaware trusts.
His practice primarily emphasizes the
unique advantages of Delaware trust law,
including directed trusts, dynasty trusts,
asset protection trusts, trust modifications
and tax planning. He serves as Delaware
trust counsel to many of Delaware’s corporate trustees, advising on trust administration and fiduciary risk.

17 Richards Layton Lawyers
Admitted to Delaware Bar
Richards, Layton & Finger announced
that 17 associates of the firm have been
admitted to the Delaware bar.
The lawyers were admitted to practice
in the state of Delaware by the Delaware
Supreme Court in a ceremony on Dec. 14.
Andrea M. Bomalaski and Grace A.
Myers are from the firm’s corporate trust
and agency services practice.

Ryan P. Brady, Noah H. Brown, Timothy
F. Mangan and Emanuel E. Perris are from
the alternative entities—partnership and
LLC advisory practice.
Spencer V. Crawford, Morgan R.
Harrison, Adriane M. Kappauf, Nicholas
F. Mastria and Naseeba Saeed are from the
firm’s corporate and Chancery litigation
practice.
Nathalie A. Freeman, Jennifer P. Siew
and Puja A. Upadhyay are from the commercial litigation practice.
Zachary J. Javorsky is from the firm’s
bankruptcy and corporate restructuring
practice.
Alison S. Mitchell is from the real estate
services practice.
David L. Teklits is from the firm’s commercial transactions practice.

DSBA to Hold CLE on
Workers’ Compensation
The workers’ compensation section
of the Delaware State Bar Association
(DSBA) is scheduled to hold an upcoming in-person CLE event titled “Workers’
Compensation Breakfast Seminar 2023.”
The annual breakfast seminar is to
be a chance to hear from experienced
speakers on workers’ compensation
topics. This year, the program highlights include: case law update; a keynote address from the Superior Court
of Delaware; forms and formularies;
presentation and preservation of evidence; pre-trial procedure; and best
trial practices.
The moderator for the event is set to
be attorney Jessica L. Welch of Doroshow
Pasquale Krawitz & Bhaya.
This live-only CLE event is scheduled
to be held from 8:30 a.m. to noon Jan. 17.
Participants should report to
Riverfront Events located at the
Wilmington Riverfront. Any questions
can be sent to reception@dsba.org.
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Paul Hastings Lawyers Retained by Creditors Committee in FTX Bankruptcy
By Justin Henry
The American Lawyer
A team of lawyers from Paul Hastings has
been selected to represent the committee
of unsecured creditors of bankrupt trading
platform FTX.
The nine-member committee of unsecured creditors, assigned by the U.S.
Justice Department on Dec. 15 to represent customers and stakeholders, includes
a mix of individual investors and cryptocurrency businesses, according to court
filings in the FTX bankruptcy.
Attorneys’ pro hac vice appearances in
the case were granted last week by Judge
John Dorsey of the Delaware Bankruptcy
Court, court records show.
Leaders at the Los Angeles-founded
Am Law 50 firm confirmed its lawyers’
representation of the unsecured creditors’
committee in a statement, dividing the involved attorneys into two teams: financial
restructuring and fintech.
Leading the financial restructuring
team are corporate partners Kris Hansen,
who led a 43-lawyer restructuring team
to Paul Hastings from & Stroock & Lavan

earlier this year, Luc Despins, Matt
Murphy, Ken Pasquale, Erez Gilad and
Gabe Sasson. The fintech team is led by
partners Chris Daniel, Eric Sibbitt, Laurel
Rimon and Leo Tsao, along with of counsel Braddock Stevenson, and associates
Meagan Griffin and L.K. Greenbacker.

The Paul Hastings team joins
lawyers from Delaware-based
law firmYoung Conway Stargatt
& Taylor in representing the
creditors committee, court
records show.
Corporate associate Isaac Sasson and
Samantha Martin, an of counsel attorney
in the firm’s corporate department, have
also been granted pro hac vice to represent
the committee, court records show.
The Paul Hastings team joins lawyers
from Delaware-based law firm Young
Conway Stargatt & Taylor in representing the creditors committee, court
records show.

According to the Wall Street Journal,
which first reported Paul Hastings’ involvement in the case, citing unnamed
sources, the committee hired the firm
following pitches from various law firms.
Committee members include individual creditors Zachary Bruch, Larry
Qian and Acaena Amoros Romero
and the following entities: cryptocurrency hedge fund Coincident Capital
International, trading platform Genesis
Global Capital International based in
the British Virgin Islands, investment
fund Octopus Information also based
in the British Virgin Islands, Hong
Kong-based Pulsar Global, Wincent
Investment Fund and trading firm
Wintermute Asia.
Paul Hastings is among a litany of
professional services firms representing parties in the restructuring of FTX,
once regarded as the future of the crypto
industry before evidence emerged that
executives misused customer funds.
An attorney from Buchalter is representing creditor Oracle America, while
FTX continues on page 5
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AstraZeneca
Continued from page 1

was around 48 and was “too high.” He allegedly emphasized how few of their
employees were under age 30 and that
the figure needed to increase, according
to the complaint.
The plaintiffs worked for AstraZeneca
for several years, with pharmaceutical
sales representative Megan Small and
sales specialist Robert Wilhoit working
there for over 20 years.
The company required all workers to
submit their vaccination status beginning
around September 2021, the complaint
said. Plaintiffs requested religious accommodations to the mandate and were
terminated in late April 2022. According
to Neuberger, AstraZeneca did not perform honest and good faith assessments
of each religious exemption.

VLSI
Continued from page 1

Separately, Connolly held a series of
evidentiary hearings last fall inquiring into
the ownership of smaller LLCs unrelated
to VLSI or Fortress. A few of them have
asked the Federal Circuit to intervene and
stop what they call an “inquisition,” but
to date the appellate court has stayed out.
VLSI argued in briefs earlier this
month that dismissal of its would be

FTX
Continued from page 3

one from Robinson+Cole is representing
the North America League of Legends
Championship Series, according to the
case docket.
While it’s unknown how much Paul
Hastings stands to gain for its role in the
bankruptcy case, peer firms have billed

“Once employees submitted a request,
canned follow-up questions were sent
under the pretense of assessing the validity and sincerity of the employee’s religious
beliefs,” the complaint stated. “Notably,
Plaintiffs never directly engaged with any
person who had reviewed their accommodations request, and no AstraZeneca
employee ever questioned any plaintiff
to discern the actual sincerity or religious
nature of their beliefs.”
The complaint also called out
AstraZeneca’s public image as conflicting
with its actions in firing older religious
workers, who had their natural immunity
to COVID-19 ignored by their employer
according to their attorneys.
“Although the company trumpets
its commitment to following the science, AstraZeneca refused to recognize
natural immunity as satisfying its immunization requirements for U.S. based

Mason Lawlor can be contacted at
mlawlor@alm.com.

unwarranted, but “if the Court chooses
to dismiss the case, the dismissal must
be without prejudice.” The company
stipulated Dec. 27 to dismissal of all of
its claims with prejudice under Rule
41(a)(1)(A)(ii), which means they can’t
be refiled against Intel elsewhere.
The question now is whether
Connolly will likewise give up his inquiry into VLSI and its compliance with
his order. Some of the smaller LLCs
have argued that once they dismissed

their infringement cases, Connolly no
longer had jurisdiction to pursue them
further. The Federal Circuit has not yet
addressed that issue directly.
VLSI’s Delaware team is headed up by
Irell partner Morgan Chu and Farnan’s
Brian Farnan. Intel’s is headed by Wilmer
partner William Lee and by Morris Nichols
partner Jack Blumenfeld. 

seven-figure invoices for representing
unsecured creditor committees in recent crypto bankruptcies.
The official committee of unsecured
creditors of trading platform Voyager,
which filed for bankruptcy in the
months before FTX, retained lawyers
from McDermott Will & Emery to serve
as counsel, The American Lawyer reported in November. In fee statements

submitted in the case, the firm claims to
be owed $2.3 million in compensation
for legal work, plus $63,059.28 for reimbursement of expenses.
A spokesperson for Paul Hastings declined to provide further comment for this
article on Dec. 27. 

Catch up with The Legal ’s
reporters and e ditors, learn of
latest breaking news and gain
access to exclusive content!
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employees,” the complaint said. “This
is despite the fact that the strength and
durability of natural immunity has been
observed through hundreds of years of
research and is universally accepted as
at least equivalent—but less profitable—
to vaccine-based immunity.”
The complaint referred to the available
COVID-19 vaccine treatments as “ineffective,” claiming that the company’s own
business records showed that its vaccinated employees were contracting the
virus “at very high rates.”
Attorney Walker Moller of Siri &
Glinstad in Austin, Texas, representing
the plaintiffs, could not be reached for
comment.
A representative for AstraZeneca could
not be reached for comment. 

Scott Graham can be contacted at
sgraham@alm.com.

Justin Henry can be contacted at
juhenry@alm.com.
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DIGESTS OF RECENT OPINIONS
THIRD CIRCUIT
CONTRACTS
Enforceable Agreements • Indefiniteness •
Duty to Negotiate in Good Faith
Omega Capital Mgmt. Partners, LLC v.
Schrage, DEFAX Case No. D70082 (3Cir.
Dec. 22, 2022) Restrepo, J. (6 pages).
The court vacated an order of the
District Court granting a motion to
dismiss a breach of contract claim on
the basis that appellant had failed to
establish an enforceable contract between the parties. Pointing to SIGA I, the
court discussed that while some terms
of the contract were not definite, taken
together with an addendum, appellant
demonstrated the existence of a contract
and an enforceable duty to negotiate in
good faith.
Appellant corporation filed an action
seeking to enforce an alleged agreement
between the parties that granted appellant the option to obtain the exclusive
right to fund between $1-2 million for
appellee’s litigation matters. Although
appellant paid a $10,000 deposit in
consideration for an addendum to the
agreement, appellee failed to adequately
cooperate with its due diligence obligations. The district court agreed with
appellee that the agreements were void
for indefiniteness and dismissed the suit
with prejudice. Appellant appealed.
The court first reviewed breach of
contract claims, discussing that under
Delaware law, a plaintiff must demonstrate: 1) the existence of either an implied or express contract between the
parties; 2) an obligation imposed by the
contract; and 3) the resultant damage
to the plaintiff. Reviewing the District
Court’s decision, the court noted that
while the District Court interpreted the
agreement and addendum together
and found that appellant failed to establish the existence of a contract due
to its indefiniteness, the court noted
that the court failed to consider the
Delaware Supreme Court’s holding
recognizing two forms of enforceable
agreements. Specifically, the court noted
that these enforceable agreements are
January 4, 2023

characterized by: 1) either mutual assent
to “all the points that require negotiation” but contemplate memorializing
the pact in a more formal document or
2) where the parties agree on certain
major terms but leave other terms open
for future negotiation. SIGA Techs, Inc.
v. PharmAthene, Inc., 67 A. 3d 330, 349
(Del. 2013) (SIGA I).
With this in mind, the court disagreed
with the District Court and instead found
that under SIGA I, the absence of a definitive contract price and contemplation
of future negotiations over a more formalized agreement generally evidences
an agreement and enforceable duty to
negotiate that agreement in good faith.
Therefore, the court vacated the
District Court’s order dismissing the
complaint and remanded the matter for
an analysis as to whether the agreement
and addendum, taken together, constitute an enforceable Type II preliminary
agreement under SIGA I.

U.S. BANKRUPTCY COURT OF DELAWARE
TRUSTS AND ESTATES
Subchapter V • Chapter 11 • Appointment of
Trustee • Removal of Debtor-in-Possession
In re: ComedyMX, LLC, DEFAX Case
No. D70083 (Del. Bankr. Dec. 16, 2022),
Goldblatt, U.S.B.J. (14 pages).
Court lacked authority to de-designate, upon a creditor’s motion, a
Subchapter V bankruptcy as a regular
Chapter 11 proceeding over the debtor’s
objection.
Beyond Blond Productions moved to
designate the Subchapter V case filed by
debtors as a regular Chapter 11 proceeding and to appoint a Chapter 11 trustee,
or alternatively to remove debtors as
debtors-in-possession and authorize the
Subchapter V trustee to operate debtors’
business. The U.S. Trustee also moved
to remove debtors as debtors-in-possession or alternatively to dismiss the case
for cause. Debtors allegedly held trademarks for various classic Looney Tunes
cartoons, which they made available on
various streaming platforms. Debtors
derived their revenue from advertisements placed on the videos.

Debtors were sued in federal court in
California by Beyond Blond, alleging that
debtors sent fraudulent takedown notices
under the Digital Millennium Copyright
Act to Beyond Blond’s streaming partners, causing Beyond Blond’s content to
be removed. The federal district court in
California ordered debtors to withdraw
the takedown notices and sanctioned
them for failing to comply with a preliminary injunction. Thereafter, debtors filed
the present Subchapter V case. Following
the petition date, debtors’ principal allegedly continued to send harassing and
vulgar emails to Beyond Blond’s principals and counsel in violation of the preliminary injunction between the parties.
In some of the emails, debtors’ principal stated that he would cause debtors’
streaming partners to cease payment and
cause debtors’ revenue to dry up and
further asserted that Beyond Blond could
not “defeat someone who doesn’t give a
damn about the law.”
Debtors moved for authority to maintain their existing bank accounts and use
cash collateral. Beyond Blond objected
to the motion, arguing that it had an
interest in the cash collateral and that
debtors’ principal was unfit to have access to the cash. The court overruled the
objection without prejudice to Beyond
Blond and the U.S. Trustee seeking appropriate relief under the bankruptcy
code with respect to debtors remaining in possession of the bankruptcy estate. Beyond Blond and the U.S. Trustee
according filed the present motions.
The court granted the motions in
part. The court first declined to convert
the present bankruptcy proceeding from
a Subchapter V proceeding to a regular
Chapter 11 proceeding. The court found
no provision under the bankruptcy
code permitting a creditor to amend a
Subchapter V petition to a Chapter 11
proceeding over the debtor’s objection.
Instead, the court held that a debtor
could exercise sole discretion to proceed
under Subchapter V, absent a determination by the court that the debtor was
statutorily ineligible for Subchapter V.
In any event, the court held that even
if it had the authority to de-designated
debtors’ case, it would not exercise
Delaware Law Weekly • 7

that discretion simply because debtors’
principal had sent offensive emails to
Beyond Blond’s principals and counsel.
However, the court removed debtors
from possession of the bankruptcy estate,
finding sufficient evidence to conclude
that debtors’ management was unable to
conduct itself as an appropriate fiduciary,
since debtors’ principal remained the sole
owner and officer and thus had the ability
to follow through on his threats to destroy
debtors’ business for the purpose of harming Beyond Blond and other creditors. The
court also noted that the principal’s repeated defiance of injunctions also demonstrated his willingness to do so.

DELAWARE SUPREME COURT
CORPORATE GOVERNANCE
Master Limited Partnership • Disclaimer of
Fiduciary Duties • Reliance on Advice of
Counsel • Exercise of Call Rights
Boardwalk Pipeline Partners, LP v.
Bandera Master Fund LP, DEFAX Case
No. D70080 (Del. Dec. 19, 2022), Seitz, J.
(95 pages).
Counsel: William Savitt, Sarah K. Eddy,
Adam M Gogolak, Wachtell, Lipton, Rosen
& Katz, New York, NY; Daniel A. Mason,
Paul, Weiss, Rifkind, Wharton & Garrison
LLP, Wilmington, DE; Stephen P. Lamb,
Andrew G. Gordon, Harris Fischman,
Robert N. Kravitz, Carter E. Greenbaum,
Paul, Weiss, Rifkind, Wharton & Garrison
LLP, New York, NY; Srinivas M. Raju,
Blake Rohrbacher, Matthew D. Perri,
John M. O’Toole, Richards, Layton &
Finger, P.A., Wilmington, DE; Rolin P.
Bissell, Young Conaway Stargatt & Taylor
LLP, Wilmington, DE for appellants.
A. Thompson Bayliss, J. Peter Shindel,
Jr., Daniel G. Paterno, Eric A. Veres,
Samuel D. Cordle, Abrams & Bayliss LLP,
Wilmington, DE for appellees.
Member controlling general partner
in Master Limited Partnership was correct party to determine whether opinion of counsel to exercise call right was
acceptable, meaning that general partner and related entities were exculpated
from liability to limited partners due to
the presumption of good faith in reliance
on opinion of counsel imposed by the
limited partnership agreement.
Boardwalk Pipeline Partners, LP,
Boardwalk Pipelines Holding Corp.,
Boardwalk GP, LP, Boardwalk GP, LLC, and
8 • Delaware Law Weekly

Lowes Corporation appealed the judgment
of the chancery court in favor of plaintiffs
Bandera Master Fund LP, Bandera Value
Fund LLC, Bandera Offshore Value Fund
Ltd., Lee-Way Financial Services, Inc., and
James R. McBride, who filed suit on behalf
of themselves and the other public unitholders of Boardwalk Pipeline Partners,
LP. Boardwalk Pipeline Partners, LP was
organized as a Delaware MLP to take
advantage of tax benefits under Federal
Energy Regulatory Commission regulations. Its limited partnership agreement
took advantage of Delaware law’s flexibility in disclaiming the general partner’s fiduciary duties, imposing a conclusive presumption of good faith in the
general partner’s reliance on the advice
of counsel, and exculpating the general
partner from liability for damages under
certain circumstances. The MLP sponsors also disclosed the investment risks
of the MLP, including the rights of the
MLP sponsors to make self-interested decisions that might be to the disadvantage
of the public investors.
Under the limited partnership agreement, the general partner also held the
right to exercise a call for the public
units upon receiving an opinion of legal
counsel that a change to FERC regulations “has or will reasonably likely in the
future have a material adverse effect on
the maximum applicable rate that can be
charged to customers.” The Boardwalk
MLP general partner received an opinion from Baker Botts, a Texas-based law
firm, that changes in FERC policy would
meet the conditions to exercise a call
right. In addition, Skadden, a New Yorkbased firm, advised that it would be
reasonable for the sole member to determine the acceptability of the Baker
Botts opinion. The member followed
Skadden’s advice and caused the general
partner to exercise the call right.
The public investors filed the present
suit alleging that the general partner had
improperly exercised the call right. The
chancery court granted judgment for the
investors, finding that the Baker Botts
opinion had not been issued in good
faith and that the wrong entity in the
MLP structure had determined the acceptability of the opinion. The chancery
court further found that the general partner was not exculpated from damages
by the limited partnership agreement
under these circumstances.

On appeal, the court reversed. The
court ruled that the sole member was
the correct entity in the MLP structure to
determine the acceptability of the Baker
Botts opinion, and that the member
properly relied upon Skadden’s opinion to accept the Baker Botts opinion
and cause the general partner to exercise the call right. Therefore, the court
held that the conclusive presumption of
good faith under the terms of the limited
partnership agreement applied to the
exercise of the call right, exculpating the
general partner and other related parties
from liability to the public investors.
In a concurring opinion, Justice
Valihura argued for reversing the trial
court’s determination that the Baker
Botts opinion was not rendered in good
faith, arguing that the trial court improperly substituted its own legal analysis
rather than deferring to Baker Botts’
work product since the trial court did
not specifically find that the work was so
incorrect as to warrant rejection.

DELAWARE COURT OF CHANCERY
CORPORATE ENTITIES
Company Officers and Directors • Breach of
Fiduciary Duty • Red-Flags Theory
Lebanon County Employees’ Ret. Fund
v. Collis, DEFAX Case No. D70079 (Del.
Ch. Dec. 22, 2022) Laster, V.C. (45 pages).
Counsel: Samuel L. Closic, Eric J. Juray,
Robert B. Lackey, Prickett, Jones & Elliott,
P.A., Wilmington, DE; Gregory V. Varallo,
Bernstein Litowitz Berger & Grossmann
LLP, Wilmington, DE; Lee D. Rudy, Eric
L. Zagar, Kessler Topaz Meltzer & Check,
LLP, Radnor, PA; Jeroen van Kwawegen,
Eric J. Riedel, Bernstein Litowitz Berger &
Grossmann LLP, New York, NY; Frank R.
Schirripa, Daniel B. Rehns, Kurt Hunciker,
Hillary Nappi, Hach Rose Schirripa &
Cheverie LLP, New York, NY; Gregory Mark
Nespole, Daniel Tepper, Levi & Korsinsky,
LLP, New York, NY; Brian J. Robbins, Craig
W. Smith, Robbins LLP, San Diego, CA for
plaintiffs. Stephen C. Norman, Jennifer
C. Wasson, Tyler J. Leavengood, Potter
Anderson & Corroon LLP, Wilmington,
DE; Michael S. Doluisio, Carla Graff,
Dechert LLP, Philadelphia, PA; Matthew
L. Larrabee, Hayoung Park, Dechert LLP,
New York, NY; Michael D. Blanchard,
Amelia Pennington, Morgan, Lewis &
Bockius LLP, Boston, MA for defendants.
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The court granted a motion to dismiss breach of duty claims stockholder
plaintiffs brought against pharmaceutical
distributor defendant. Dismissing plaintiff’s theories of failure to act despite “red
flags,” the court pointed to a case involving defendant in West Virginia where the
court concluded that a theory of liability
could not be advanced against the company’s directors.
Defendant was a major wholesale distributor of prescription opioids. Plaintiffs
owned stock in nominal defendant’s
company and contended that the company’s officers and directors had breached
their duty of fiduciary duties to the company and should be held personally liable
for the consequences of their actions.
Specifically, plaintiffs argued that the
company was subjected to various lawsuits because the company failed to comply with its anti-diversion obligations as
officers and directors consciously ignored
red flags. Defendants moved to dismiss
under Court of Chancery Rule 23.1 for
failure to plead demand futility.
The court first addressed the plaintiff’s
“red-flags” claim, derived from Delaware
Supreme Court’s decision in Graham v.
Allis- Chalmers Manufacturing Co. 118, A.
2d 125(Del. 1963). Under this precedent,
while directors have no obligation to act
“absent cause for concern,” they should act
where they are made aware of red flags
indicating wrongdoing. In response, defendants argued that the subpoenas and investigations at hand did not rise to the level
of “red flags.” The court noted that whether
allegations about investigations, subpoenas,
or lawsuits rose to the level of “red flags,”
depended on the circumstances. Reviewing
plaintiff’s complaint, which alleged over 70
separate instances of subpoenas and investigations, the court ultimately found that the
complaint supported a reasonable inference
that defendants knew that some level of corrective action was required but failed to do
anything. However, the court was otherwise
convinced by a separate decision in West
Virginia, where the court had concluded that
at least half of defendant’s directors could
not face substantial liability for ignoring red
flags. Therefore, the court granted the motion to dismiss the red-flags claim.
The court next briefly addressed plaintiffs’ Massey claim where they contended
that between the years 2010 and 2015,
management and directors made a series
of conscious decisions that prioritized
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profit over legal compliance. The court
explained that a Massey claim is premised on the principle that Delaware
law allows corporations to pursue diverse means to make a profit, subject to
a “critical statutory floor,” which requires
that Delaware corporations only pursue
“lawful business by lawful acts.” The court
noted, however, that the West Virginia
Decision was the plaintiff’s undoing because there, the court held that the company’s business plan did not violate the
law. Therefore, the court held that it was
not possible to infer that management
and the board consciously embarked on a
business plan that violated the law.

REAL ESTATE
Condominium • Special Assessment •
Dispute Between Owners and Association •
Motion to Supplement Complaint
Kablaoui v. Gerar Place Condo. Ass’n,
DEFAX Case No. D70078 (Del. Ch. Dec.
21, 2022), Glasscock, V.C. (13 pages).
Counsel: Christopher J. Isaac,
Anthony Delcollo, Thomas H. Kramer,
Offit Kurman, P.A., Wilmington, DE for
plaintiffs. Brian T. McNelis, Young &
McNelis, Dover, DE for defendants.
Master correctly stayed plaintiffs’
motion to supplement complaint filed
during the pendency of exceptions to
the master’s report, where new allegations were previously in plaintiffs’ possession and were directly targeted to
address the weaknesses identified by
the master’s report.
Plaintiffs, unit owners in the Gerar
Place Condominium, filed exceptions to
a master’s final report recommending
dismissal of plaintiffs’ action and the
master’s order staying consideration of
plaintiffs’ motion to supplement their
complaint. Plaintiffs filed suit against
defendants, the condominium association and its governing counsel, challenging a special assessment to fund
replacement of unit windows in the condominium. Plaintiffs asserted both direct and derivative claims. Defendants
moved to dismiss the complaint.
The master issued a report recommending dismissal of plaintiffs’ complaint for failure to state a claim.
Plaintiffs filed exceptions to the master’s report, and soon thereafter also
moved to supplement their complaint.
The master stayed consideration of

plaintiffs’ motion pending resolution of
defendants’ motion to dismiss.
The court denied plaintiffs’ exceptions to the master’s report. The court
ruled that plaintiffs were not permitted to supplement their complaint, after
the master found the allegations of the
complaint were insufficient to survive
a motion to dismiss, to add facts and
allegations known to plaintiffs prior to
their response to defendants’ motion to
dismiss. The court held that allowing
plaintiffs to present new evidence would
turn the court’s review of the master’s
report into a new proceeding rather than
a de novo review. The court noted that
plaintiffs had full opportunity to submit
a complete record to the master prior to
her report. Thus, the court affirmed the
master’s decision to stay plaintiffs’ motion to amend their complaint.
However, the court declined to adopt
a rule barring the admission of newly
discovered evidence during the pendency of exceptions to a master’s report
on a motion to dismiss. The court held
that a plaintiff could either file a motion to supplement or, if they receive an
unfavorable dispositive decision, a motion for relief from judgment based on
newly discovered evidence. The court
held that equity did not weigh in favor
of granting a motion to supplement to
plaintiffs, finding that such a motion was
merely a disguised attempt to amend
the complaint that was barred by Rule
15(aaa) since plaintiffs were in possession of the new allegations prior to the
master’s report. The court also held that
defendants would be prejudiced since
the new allegations were directly targeted to the weaknesses identified by
the master’s report and would therefore
require defendants to spend additional
resources on a supplemental brief to its
motion to dismiss.

DELAWARE SUPERIOR COURT
CONTRACTUAL DISPUTES
Agreement to Purchase Commercial
Property • Tenants in Common • Capital Call
Parma VTA LLC v. Parma GE 7400, LLC,
DEFAX Case No. D70085 (Del. Super.
Dec. 16, 2022), LeGrow, J. (24 pages).
Counsel: Catherine A. Gaul, Michael
J. Vail, Ashby & Geddes, Wilmington,
DE; Mark I. Walach, Walter Haverfield,
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Cleveland, OH for plaintiff. John A.
Sensing, Brandon R. Harper, Potter
Anderson & Corroon LLP, Wilmington,
DE; Eric H. Zagrans, Zagrans Law Firm
LLC, Columbus, OH for defendant.
Breach of contract claim survived dismissal where tenancy-in-common agreement required parties to share expenses
for property, and thus tenant breached
this obligation by failing to contribute
toward payment of mortgage used to refinance property upon acquisition.
Defendant Parma GE 7400, LLC
moved to dismiss the complaint filed by
plaintiff Parma VTA LLC. The parties entered an agreement to purchase a commercial property leased as a supermarket
and to hold the property as tenants in
common. Under the parties’ agreement,
plaintiff was designated as the property
manager. The agreement expressly stated
that neither party could act as agent for
the other party. Unanimous approval was
required for certain actions, including
sale of the property, lease or release, and
any negotiation or re-negotiation of indebtedness secured by mortgage or deed
of trust. The parties split income and expenses in proportion to their ownership
interests. The agreement also stated that
both parties were required to provide
additional funds in proportion to their
ownership interest as needed to maintain the property. If either party failed to
provide such funds, the non-paying tenant was required to reimburse the paying tenant plus 12 percent annual interest. Alternatively, the property manager
could reimburse the paying tenant from
future cash from operations or from sale
or financing of the property.
Upon acquiring the property, the parties assumed a mortgage from the previous owner. When that mortgage came
due, plaintiff refinanced the loan to avoid
foreclosure. To achieve refinancing,
plaintiff attempted to restructure ownership of the property so that plaintiff
would be the sole owner, with defendant
taking a proportionate ownership interest in plaintiff. However, an Ohio court
voided this restructuring. When the refinanced mortgage came due, plaintiff executed a forbearance agreement with the
lender and attempted to refinance again.
Plaintiff accordingly issued a capital call
to retain legal counsel and accountants
to assist with the refinancing. Defendant
failed to pay its share of the capital call,
10 • Delaware Law Weekly

with the professional expenses paid entirely by plaintiff. Plaintiff issued another
capital call to pay off the existing mortgage, which defendant again failed to
comply with although it acknowledged
its obligations under the capital call.
Defendant also refused to consent to a
lien against its interest in the property.
Plaintiff obtained an arbitration award
against defendant for the money it had
paid on defendant’s behalf, although the
award was subsequently vacated on procedural grounds. Plaintiff then filed the
present suit, alleging breach of the parties’ agreement, or alternatively, a claim
of unjust enrichment and promissory
estoppel. Defendant moved to dismiss
the action.
The court denied defendant’s motion.
The court first ruled that plaintiff had adequately pled a breach of contract claim
under applicable Ohio law by asserting
that it had used its own funds to pay off
a mortgage on the property, which had
been used to refinance a prior mortgage
already encumbering the property when
the parties took ownership. The court
also noted that plaintiff had alleged defendant admitted responsibility for its
share of payments under the mortgage,
in exchange for plaintiff voluntarily dismissing a prior arbitration action against
defendant. Finally, the court ruled that
plaintiff could, at the current stage of
the litigation, continue to pursue unjust
enrichment and promissory estoppel
claims as an alternative to its breach of
contract claim.
Evidence • Expert Witnesses •
Motions in Limine
LCT Capital, LLC v. NGL Energy Partners
LP, DEFAX Case No. D70081 (Del. Super.
Dec. 22, 2022) Adams, J. (40 pages).
Counsel: John L. Reed, Daniel
Klusman, DLA Piper LLP, Wilmington,
DE for plaintiff. Steven T. Margolin,
Samuel L. Moultrie, Greenberg Traurig,
LLP, Wilmington, DE; Hal S. Shaftel,
Daniel Friedman, Greenberg Traurig,
LLP, New York, NY for defendants.
The court granted in part and denied
in part motions to exclude evidence and
testimony submitted by both parties to
a breach of contract case. The court denied motions to exclude evidence that
was relevant and probative and excluded
evidence that could not be traced to
other authorities of proof.

During a litigious trial, the parties
filed five motions in limine to exclude
or admit various evidence, testimony,
and arguments at trial. Plaintiff filed a
motion to exclude the opinions of defendants’ rebuttal expert. Defendants also
filed a motion to exclude the opinions of
plaintiff ’s affirmative expert.
The court disagreed with plaintiff ’s
assertion that defendants’ rebuttal expert’s opinion was unreliable and found
that plaintiff “provided no support that
an expert must consider a rejected posttransaction fee proposal to properly
opine on an investment banker’s fee.”
The court further rejected plaintiff ’s position that the expert’s opinion on a
proper damage award was unreliable
because it was based on terms the parties never specifically discussed. In dismissing plaintiff ’s position, the court
found that the argument was without
merit and failed to address the correct
question of whether the expert’s opinion
was in line with the proper measurement
of quantum meruit damages rather than
the parties’ negotiations.
The court next addressed defendants’
motion to exclude plaintiffs’ expert’s testimony. The court agreed with defendant
that a large portion of defendant’s report
was unreliable because it equated to ipse
dixit. Specifically, the court explained
that the expert’s opinion could not be
reasonably traced to another authority of
proof, relying on only the expert’s opinions. As to the expert’s opinion regarding
fees, defendants argued that damages
under quantum meruit are calculated
without reference to the value created
or benefit received from the services
provided. In response, the court noted
that they had already ruled that plaintiff
was not permitted to introduce evidence
or testimony based on a value creation
theory of quantum meruit.
Turning next to plaintiff ’s motion to
hold defendants to judicial admissions
and exclude evidence addressing the
value of plaintiff ’s services, the court
denied the motion as to admissions
finding that the “definition of a judicial admission and the law of the case
dictates that plaintiff ’s motion must be
denied.” Turning next to testimony and
evidence regarding plaintiff ’s services,
while the court agreed that the valuation of services at 5% for $21 million was
a subjective perception, the court held
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that this did not necessarily mean that
the parties did not reach an agreement
or that the alleged agreement regarding
the value of services was fair. The court
noted that the evidence would be relevant and helpful to the jury and denied
the motion to exclude.
Finally, the court addressed defendants’ motion in limine to preclude evidence and argument regarding alleged
fraud. Although plaintiff alleged fraudulent misrepresentation, the court held
that evidence or argument of fraud was
not probative of the reasonable fair market value of services at issue in the case.
The court discussed that whether defendants were dishonest toward plaintiff
during negotiations was distinct from
the nature and quality of the services
that were provided. On this basis, the
court found no evidentiary basis to submit evidence of fraud and granted the
motion to exclude.

LABOR LAW
State Pension Plan • Writ of Mandamus •
Participation of Chief of Police •
Statute of Limitations
Giles v. Town of Elsmere, DEFAX Case
No. D70084 (Del. Super. Dec. 20, 2022),
Davis, J. (16 pages).
Counsel: Kate Butler, Kate Butler
Law LLC, Wilmington, DE for plaintiff.
Scott G. Wilcox, Moore and Rutt, P.A.,
Wilmington, DE for defendant.
Mandamus relief seeking admission
to state pension plan dismissed on statute of limitations grounds where municipal officer’s alleged right to apply for

admission to pension plan accrued upon
hire nearly 10 years prior.
Defendant Town of Elsmere moved
to dismiss the complaint filed by plaintiff Laura Giles. Plaintiff submitted a
petition for writ of mandamus and civil
complaint to require Elsmere to allow
plaintiff to participate in the state pension plan. Plaintiff began serving as an
Elsmere police officer in 1986 and was
the only female police officer to serve
with the Elsmere Police Department.
Plaintiff retired as an Elsmere police officer in 2006 and began receiving benefits
from the Elsmere police pension plan.
In 2011, plaintiff was appointed chief
of police for Elsmere. Later that year, the
Elsmere pension plan was closed to new
members, with the town adopting two
new pension plans: the Elsmere police
secondary pension plan, and the state
pension plan. Plaintiff was informed that
she was ineligible to enroll in the state
pension plan. However, plaintiff discovered that the town charter expressly entitled the chief of police to the benefits
given to all sworn police personnel. But
the town attorney explained to plaintiff
that she was ineligible for the state pension plan because she had accepted employment after being informed she could
not enroll in a new pension plan, was
already vested in the Elsmere pension
plan, had been paying social security
since 2011, and had not paid into the
pension plan since 2011.
Plaintiff filed the present complaint
and petition for writ of mandamus.
Elsmere moved to dismiss, arguing that
the writ of mandamus was barred by the
statute of limitations because plaintiff

sought to have benefits applied retroactively to her date of hire in 2011. Elsmere
further argued that plaintiff was not entitled to a writ of mandamus because the
duty to enroll in a pension plan was discretionary. Finally, Elsmere argued that
plaintiff ’s additional claims of breach of
good faith and violation of constitutional
rights were also time-barred.
The court granted the motion to
dismiss. The court dismissed many of
plaintiff ’s claims on statute of limitations
grounds. The court agreed that plaintiff ’s
petition for writ of mandamus was timebarred because her right to enroll in the
state pension plan accrued when she
accepted employment as chief of police
in 2011. The court noted that plaintiff alleged no facts that would support tolling
of the limitations period.
The court further dismissed plaintiff ’s claim of breach of the implied
duty of good faith due to her failure to
allege a specific contractual duty on
the part of Elsmere that would support
an interpretation of an implied covenant. The court dismissed plaintiff ’s
constitutional claims arising from deprivation of property interests and due
process as time-barred, as her interest
in enrolling in the state pension plan
accrued upon her hire.
The court also dismissed plaintiff ’s
sex discrimination claim, finding no allegations that would support a conclusion that Elsmere discriminated against
plaintiff based on her sex by denying her
entry to the state pension plan. The court
noted that Elsmere had not passed an
ordinance or law that reduced plaintiff ’s
salary or benefits.
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