
By Ellen Bardash
Of the DLW

Facebook shareholders cleared a 
major hurdle May 10 in their derivative 
case  involving the platform’s security poli-
cies and the related Cambridge Analytica 
data breach, with Vice Chancellor J. Travis 
Laster declining to dismiss the large major-
ity of their claims.

Ruling from the bench, Laster said the 
shareholders’ “encyclopedic,” nearly 400 
pages of well-pleaded claims are more 
than enough to get  most past the motion 
to dismiss stage, in which facts are viewed 
in favor of the plaintiff.

“What we don’t have is a little law 
breaking. What we don’t have is isolated 
law breaking. What we don’t have are im-
material violations. This is a case involving 
tremendous wrongdoing on a truly enor-
mous scale,” Laster said, later adding,  “It 
may not all be true, but because the defen-
dants have chosen to fight on this battle-
field, I have to assume it’s true.”

Laster said the shareholders have pro-
vided enough information for him to infer 
at this stage there were red flags that 
should have signaled to the board its data 
sharing practices didn’t align with a 2012 
consent order and the company faced 
serious risk if Facebook’s data sharing 
policies got out. Among the red flags he 
listed were fines from various European 
government entities as well as an alert 
from Facebook’s own former head of se-
curity, with the most prominent being the 
Cambridge Analytica scandal.

Facebook got its way on which iteration 
of the board should be analyzed for de-
mand futility. At a motion to dismiss hear-
ing in February, the shareholders argued 
it should be the 2018 board because the 
original complaint was filed in 2018, but 
Laster agreed with Facebook that the 2021 
board is the applicable one.

That’s the year the current version of 
the complaint was filed, and he said it 
wouldn’t make sense for the 2018 board 

to be liable for what’s become a focal 
point in the case: the record-shatter-
ing $5 billion settlement Facebook and 
the FTC reached in 2019. The Delaware 
Supreme Court has made clear that when 
new claims are added to a case, the 
board that’s relevant is the one that was 
in place at the time the new claims were 
filed, he said.

Noting that he was applying the test 
established in another case against 
Facebook that became the Delaware 
standard for evaluating demand futility, 
Laster ruled more than half the board 
would not have been able to objectively 
consider bringing most of the claims on 
the company’s behalf.

In terms of the allegation that direc-
tors willfully violated the 2012 con-
sent order, which required Facebook 
to end illegal privacy practices and tell 
its users about its distribution of data 
to third parties, six out of the nine 

By Ellen Bardash
Of the DLW

Fox News has again been sued for 
defamation in Delaware, this time by a 
disinformation expert who claims the 
network’s coverage of her last year led to 
violent threats and her resignation from 
a federal board.

Nina Jankowicz, represented by 
Farnan, Upper Seven Law—a Montana 
nonprofit law firm) and New York City 
litigation boutique Pollock Cohen, 
filed her complaint against Fox News 
Network and Fox Corp. in Delaware 
Superior Court on May 10, and Fox re-
moved the case to Delaware’s federal 
court on May 11 via attorneys with   

DLA Piper and Ellis George Cipollone 
O’Brien Annaguey.

The complaint states Fox’s focus on 
Jankowicz began after the Department 
of Homeland Security formed its 

Disinformation Governance Board 
and  she was appointed its executive 
director.  Jankowicz, who is seeking 

punitive and compensatory damages, 
alleges that in an eight-month period 
beginning in spring 2022, Fox News 
mentioned Jankowicz on air more than 
300 times, pushing the narrative that 
she advocated for censorship, wanted 
to allow verified Twitter users to edit 
other users’ tweets and was fired from 
her federal government post.

“Fox’s obsessive defamation of Nina’s 
character and professionalism un-
leashed a torrent of abuse which has 
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Gawthrop Greenwood Partner
Named DSBA Section Secretary

Gawthrop Greenwood partner Carl W. 
Heckert has been elected secretary of the 
Delaware State Bar Association’s (DSBA) 
family law section during the organiza-
tion’s 100th anniversary year.

Heckert, who has more than 25 years 
of experience practicing family law in 
Delaware, has been a member of the DSBA 
since 1992 and will serve for the 2023-2024 
section year.

Heckert is a member of the family law 
department in Gawthrop Greenwood’s 
Greater Wilmington office in Greenville, 
litigating and mediating divorce. In 2019, 
he became a certified family law mediator 
in Delaware following the state’s inaugural 
certification program by the Family Court 
of the State of Delaware as well as the 
Delaware State Bar Association.

A certified Delaware family law media-
tor is a neutral third party who is charged 
with preserving confidentiality while help-
ing couples resolve issues more creatively 
than they can in court, including custody, 
visitation, child support, property division 
and alimony.

Heckert also draws on his more than 
30 years of real estate experience to set-
tle real estate disputes during divorce 
proceedings.

He has also led continuing legal edu-
cation courses in family law matters in-
cluding custody, protection from abuse 
and representing an unwilling minor as a 
guardian ad litem.

Connolly Gallagher Partner
Confirmed as Del. Justice

Surrounded by his family, friends and 
colleagues, Connolly Gallagher partner N. 
Christopher Griffiths was recently con-
firmed by the Delaware State Senate as a 
justice of the Delaware Supreme Court.

Griffiths devotes his practice to a vari-
ety of areas, including administrative and 
government law; corporate and commer-
cial litigation; bankruptcy law; and general 
litigation. He has represented a variety of 
government and corporate clients helping 
them achieve cost-effective solutions to 
complex problems.

While the majority of his practice is 
focused on representing municipalities 
and government agencies, he has direct 

DSBA Set to Hold CLE on
Corporate Transparency

The commercial law section of the 
Delaware State Bar Association (DSBA) 
is scheduled to host an upcoming hy-
brid CLE titled “Beneficial Ownership 
Information Reporting Under the 
Corporate Transparency Act.”

The Corporate Transparency Act, 
which requires businesses to file a ben-
eficial ownership information report with 
a bureau of the Department of Treasury 
known as FinCEN, is set to take effect on 
Jan. 1, 2024. This legislation will likely 
impact 32 million business entities as well 
as the lawyers that handle their formation. 
Noncompliance may result in harsh civil 
and criminal penalties.

What, exactly, needs to be filed? Who 
is considered a “beneficial owner”? When 
are compliance materials due? This CLE 
seminar is designed to provide answers to 
these questions, and more. Alan Stachura, 
the senior manager of government rela-
tions at Wolters Kluwer and liaison for 
CT Corp., is set to break down the key 
components of this new reporting obliga-
tion so you can move ahead with clarity, 
confidence, and compliance.

Attendees will learn about: companies 
that must file and companies that are ex-
empt; what information must be reported; 
when the initial report is due; when a 
report needs to be updated or corrected; 
who is considered a beneficial owner; 
penalties for noncompliance; and what 
companies and law firms should be doing 
now to prepare.

This CLE is scheduled to be conducted 
from noon to 1:30 p.m. Wednesday live 
and via Zoom.

NEWS IN BRIEF
experience litigating cases at every level of 
the court system, advising general counsel, 
and serving as a solicitor. Griffiths also has 
experience representing clients in contract 
negotiations, land use disputes, HOA dis-
putes and bankruptcy-related litigation.

Before entering private practice, 
Griffiths served as a wealth manager for 
the Wilmington Trust Company and the 
Vanguard Group.

He is also dedicated to pro bono service, 
serving on the boards of the Boys & Girls 
Club of Delaware; Children & Families First 
of Delaware; Ministry of Caring; Sacred 
Heart Village; and the Wilmington Library.
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Dominion’s Defamation Suit Against Newsmax Appears Headed for Fall 2024 Trial
By Ellen Bardash
Of the DLW

Superior Court Judge Eric Davis 
proposed a September  2024 start date 
for Dominion’s defamation trial against 
Newsmax, reasoning during a May 10 
hearing that anything earlier would 
force Newsmax attorneys to simultane-
ously meet deadlines for both Delaware 
defamation cases underway against the 
network.

Davis noted that in the last defamation 
case before the court that involved media 
coverage of the 2020 election’s legitimacy, 
the burden of juggling preparation for two 
trials fell on Dominion, which was initially 
planning to try its cases against Fox News 
and its parent Fox Corp. separately, though 
the two were eventually consolidated. The 
same Susman Godfrey attorneys who re-
cently landed Dominion a $787.5 million 
settlement with Fox have taken the lead for 
Dominion in the Newsmax case.

This time, that balance falls to the 
defense, which will simultaneously be 
preparing to try claims brought by voting 
technology company Smartmatic. Duane 
Morris and Todd & Weld are representing 
Newsmax in both cases.

Unlike the Fox litigation, Davis said 
that there’s no push to consolidate the 
two cases against Newsmax, but with the 
same judge and special master oversee-
ing both cases, he’s encouraging as much 
coordination as possible.

“I just want to make sure that you’re 
not inundated and overwhelmed with the 
two cases,” he said to Newsmax’s counsel.

Stephen Shackelford of Susman 
Godfrey said Dominion would be open 

to a trial next April, but Duane Morris 
partner Mark Lerner said with the 
Smartmatic trial set for June 2024, an 
April trial would create a schedule with 
multiple instances of both Newsmax 
cases having a deadline within a day or 
so of one another. 

“There are dates that just feel un-
workable,” Lerner said. “It feels very 
compressed to be trying to do summary 
judgment and trial work at the same time.”

Lerner suggested instead scheduling 
the trial for December 2024, which would 
leave a gap between trials to resolve 
motions raised in the Dominion case.

Among the issues the court may need 
to address, Davis said, is whether Florida 
or New York law applies in the case, be-
cause the two states use different tests 
to decide whether a person or entity is 
considered a limited-purpose public fig-
ure in a defamation case. Newsmax is 
headquartered in Florida, but has cited 
New York’s neutral reportage law as pro-
tection for the statements Dominion is 
challenging. 

Determining that an April trial would 
be “too aggressive,” Davis suggested a trial 
in September or October 2024. Though 
exact dates were not decided at the hear-
ing, Davis requested Sept. 9 as the earliest 
start date for what would tentatively be a 
four-week trial.

“As Mr. Shackelford knows, once you 
get a trial date, I’m going to keep you to it,” 
Davis said. “If we don’t have a trial date, 
we don’t have resolution to this case.”  

Ellen Bardash can be contacted at  
ebardash@alm.com.
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may need to address, Davis 
said, is whether Florida or New 
York law applies in the case.
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caused her irreparable harm both per-
sonally and professionally,” said one of 
Jankowicz’s attorneys, Max Rodriguez 
of Pollock Cohen. “We look forward 
to litigating this case in Delaware and 
to sending a strong message on behalf 
of millions of sane Americans that no 
one—not even Fox News—is shielded 
from the consequences of knowingly 
peddling lies.”

The complaint claims Fox News hosts 
Tucker Carlson and Jesse Watters both 
knew Jankowicz had resigned from her 
position on the board after less than three 
months because of the harassment she’d 
received, but reported instead that she 
had been fired. Jankowicz has said violent 
threats have been made toward her on so-
cial media, the timing of which correlated 
to when she was discussed on Fox News.

Fox News hosts continued to speak 
about Jankowicz well after she resigned 
and the Disinformation Governance 

Board had been dissolved, in coverage 
the complaint said was not all defamatory 
but “reinforced a caricature of Jankowicz 
that fit Fox’s fabricated narrative,” point-
ing to malicious intent.

“None of Fox’s false claims about 
Jankowicz were the product of honest 
mistakes in its reporting,” the complaint 
stated. “Rather, Fox intentionally traf-
ficked in malicious  falsehoods to pad 
its profits at the expense of Jankowicz’s 
safety, reputation, and well-being.”

Jankowicz is recognized as an expert 
on disinformation and has authored 
two books on the topic. She’s previously 
worked with the Ukrainian government on 
issues related to Russian disinformation. 
As of May 11, over $55,000 had been con-
tributed to a GoFundMe Jankowicz set up 
to fund her lawsuit.

“My life has been irrevocably altered 
because Fox News repeatedly force-fed 
lies about me to tens of millions of their 
viewers. Tens of thousands have ha-
rassed me online. Hundreds have vio-
lently threatened me,” Jankowicz wrote on 

her GoFundMe page. “I am far from the 
only American to experience this type of  
Fox-led hate campaign, and it must stop.”

Fox’s notice of removal stated the de-
fendants hadn’t yet been served, allow-
ing them to remove the case on diversity 
grounds. Fox made a similar move in 2021 
in another defamation case, filed by dis-
barred attorney Michael Avenatti, who at-
tempted unsuccessfully to get his suit back 
into the Superior Court.

Two other defamation cases have been 
filed against Fox in Delaware in recent 
years, but Jankowicz’s is now the only one 
that remains open. Fox settled a Superior 
Court case with Dominion Voting Systems 
last month, and former Fox News pro-
ducer Abby Grossberg dismissed her case 
in the court earlier this month.

Fox attorneys did not immediate re-
spond for comment, and spokespeople 
for Fox News and Fox Corp. declined to 
comment.  

Ellen Bardash can be contacted at  
ebardash@alm.com.

members of the 2021 board were easy 
calls, he said: there was reason to doubt 
the independence of four, including 
Zuckerberg, and another two were de-
cidedly independent.

While the plaintiffs would only have 
needed to show reason to doubt one ad-
ditional director to proceed with their 
breach of fiduciary duty claims, Laster 

decided demand would have been futile 
for all three of the remaining directors.

Laster said it doesn’t matter, as 
Facebook’s Gibson Dunn & Crutcher ar-
gued at the February hearing, that all seven 
directors weren’t ruled out by the same part 
of the three-part demand futility analysis.

“That’s not how it works. You move 
director by director, and you ask the three 
questions as to that director,” he said.

What’s not moving forward are Brophy 
claims against the director defendants 

other than Zuckerberg. Laster said 
while there wasn’t a board majority that 
could independently investigate other 
claims because  “all roads here lead to 
Zuckerberg,” directors’ independence is 
more discrete when it comes to insider 
trading allegations, because a claim 
against one of them doesn’t necessarily 
implicate the others.  

Ellen Bardash can be contacted at  
ebardash@alm.com.

Fox News
Continued from page 1

Facebook
Continued from page 1
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U.S. DISTRICT COURT OF DELAWARE

CONTRACTS

Settlement Agreement • Breach •  
Motion for Reargument

MirTech, Inc. v. AgroFresh, Inc., DEFAX 
Case No. D70237 (D.Del. May 1, 2023), 
Andrews, U.S.D.J. (12 pages).

Counsel: Glenn A. Brown, Real World 
Law, P.C., Wilmington, DE for plaintiffs. 
Chad S.C. Stover, Barnes & Thornburg 
LLP, Wilmington, DE for defendant.

Court granted reargument and re-
considered summary judgment motion 
where it initially decided the motion 
based on outdated and incorrect infor-
mation cited by the opposing party.

Defendant AgroFresh, Inc., moved for 
reargument on various issues decided 
by the court in denying AgroFresh’s 
summary judgment motion. AgroFresh 
had moved for summary judgment 
on three of its counterclaims, which 
the court denied. AgroFresh sought 
reargument on two of those counter-
claims. With respect to the first claim, 
AgroFresh sought reconsideration of 
the issue of whether plaintiffs breached 
the parties’ settlement agreement/con-
sent judgment by filing the present law-
suit and not executing patent applica-
tion paperwork in various countries. 
The second claim involved a claim for 
attorneys’ fees based on a prevailing 
party provision in the settlement. 

The court granted in part and denied 
in part AgroFresh’s motion for reargu-
ment and amended the order resolv-
ing the motion for summary judgment. 
The court first denied AgroFresh sum-
mary judgment on its breach of contract 
claim with respect to plaintiffs’ filing of 
the present litigation. The court found 
that AgroFresh’s motion for reargument 
raised the issue of the law of the case for 
the first time when that issue could have 
been raised before the court decided 
summary judgment. 

The court granted summary judg-
ment for liability as to AgroFresh’s claim 
that plaintiffs breached the settlement 
by failing to execute patent application 
and assignment paperwork, but denied 

summary judgment as to damages. The 
court agreed that it erroneously con-
cluded that AgroFresh had waived this 
claim as the court relied on outdated in-
terrogatory responses cited by plaintiffs. 
The court found that the parties’ set-
tlement agreement unambiguously re-
quired plaintiffs to execute all necessary 
documentation to confirm AgroFresh’s 
ownership of the patents at issue. But the 
court ruled that AgroFresh was not enti-
tled to damages as many of the legal fees 
claimed as related to pursuing plaintiffs’ 
compliance with their contractual obli-
gations were not directly related to the 
patent applications at issue.

Finally, the court affirmed the denial 
of AgroFresh’s claim for attorneys’ fees, 
finding it premature to declare a prevail-
ing party when other claims remained 
outstanding.

PATENT LITIGATION

Infringement • Memorandum Order •  
Motion to Stay Compliance with Order • 

Withdrawal of Counsel

Backertop Licensing LLP v. Canary 
Connect, Inc., DEFAX Case No. D70236 
(D.Del. May 1, 2023), Connolly, U.S.D.J. 
(19 pages).

Counsel: Jimmy C. Chong, Chong Law 
Firm, PA, Wilmington, DE; Ronald W. 
Bums, Fresh IP PLC, Frisco, TX for plain-
tiff. Alan Richard Silverstein, Connolly 
Gallagher LLP, Wilmington, DE; Mark 
K. Suri, Hinshaw & Culbertson LLP, 
Chicago, IL; Jeremy Douglas Anderson, 
Fish & Richardson, P.C., Wilmington, DE; 
Ricardo J. Bonilla, Fish & Richardson, 
P.C., Dallas, TX for defendants.

Court had jurisdiction to issue mem-
orandum despite plaintiff ’s motion to 
voluntarily dismiss, where the purpose 
of the memorandum was to obtain infor-
mation for the court concerning whether 
plaintiff had been fraudulently estab-
lished to shield real parties-in-interest 
from liability for bringing potentially 
frivolous litigation.

Plaintiff Backertop Licensing LLC 
moved to set aside and stay compliance 
with the court’s memorandum order, 
while Attorney Jimmy Chong moved to 
withdraw as counsel for plaintiff. Chong 

had filed the present patent infringement 
cases on behalf of Backertop. Ronald 
Burns was later admitted pro hac vice and 
entered an appearance for Backertop. 
Based on Chong’s representation, the 
court became concerned that Backertop 
may have had undisclosed financial re-
lationships with the patent monetization 
firm IP Edge and may not have complied 
with the court’s standing order regarding 
third-party litigation funding. 

The court issued a memorandum 
order requiring various plaintiffs 
in other cases to produce certain re-
cords. The court also held an eviden-
tiary hearing that revealed a third-party 
had formed Backertop, which had paid 
uncertain consideration to acquire 
the patents in suit and would receive 
only five percent of any settlements, 
with the third-party receiving the other 
95 percent. The court then issued the 
present memorandum order requiring 
Backertop to produce various records 
regarding Backertop’s dealings with IP 
Edge and other third parties.

In support of its motion to stay and set 
aside the memorandum order, Backertop 
argued that the court lacked jurisdiction 
to issue and enforce the order because 
Backertop had previously moved to vol-
untarily dismiss the case. The court re-
jected that argument and denied the 
motion, ruling that courts had authority 
to consider collateral issues after the 
termination of an action, such as sanc-
tions or contempt in the event of attor-
ney misconduct or the court becoming 
the victim of fraud. The court held that 
the order was relevant to determine if 
Backertop was fraudulently formed to 
insulate third parties from liability for 
filing frivolous patent litigation. 

The court deferred Attorney Chong’s 
motion to withdraw pending a hearing.

SECURITIES LITIGATION

Violations of Texas Securities Act •  
Class Action • Final Approval of Settlement

O’Hern v. Vida Longevity Fund, LP, 
DEFAX Case No. D70234 (D.Del. May 2, 
2023), Fallon, U.S.M.J. (22 pages).

Court granted final approval to a 
class securities action settlement that 

DIGESTS OF RECENT OPINIONS
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provided substantial relief to the class, 
given the inherent risks that would be 
faced by taking the case to trial.

Plaintiffs Timothy O’Hern, Semyon 
Rodkin, and Dominic Carndinale 
moved for final approval of a class ac-
tion settlement and plan of allocation, 
while class counsel moved for an award 
of attorneys’ fees, legal costs, and in-
centive awards. Plaintiffs filed suit on 
behalf of themselves and other similarly 
situated individuals against the Vida 
Longevity Fund, LP, an open-ended 
investment fund that invested in life 
insurance policies. Plaintiffs asserted 
claims against VLF and other defen-
dants Vida Management I, LLC, Capital 
Management, LLC, Vida Capital, Inc., 
and Jeffrey R. Serra. Plaintiffs alleged 
that defendants misled investors re-
garding the reasons for the fund’s de-
clining performance beginning in 2018, 
which defendants attributed to one-
time or extrinsic events. The fund fi-
nally disclosed in 2020 that its losses 
were caused by failures in its internal 
processes to evaluate potential invest-
ments. Plaintiffs claimed that defen-
dants’ failures to disclose these weak-
nesses and the material conflicts of 
interests held by Serra constituted vio-
lations of the Texas Securities Act.

After plaintiffs filed suit, the fund’s 
financial performance began to improve 
after new owners and management took 
over. The parties engaged in mediation 
and reached a settlement in principle, 
filing a stipulation with the court setting 
forth the negotiated terms of the settle-
ment. The proposed settlement required 
defendants to pay $1.4 million in ex-
change for a release of the class’s claims. 
Plaintiffs’ counsel were entitled to apply 
for an award of attorneys’ fees not to ex-
ceed 30 percent of the settlement amount 
and an incentive fee for each named 
plaintiff not to exceed $10,000. Plaintiffs 
were entitled to conduct due diligence 
discovery before submitting the proposed 
settlement for final approval.

The court preliminarily approved the 
settlement, and the court-appointed 
claims administrator reported that ap-
proximately 94 percent of the class re-
ceived notice of the case. The adminis-
trator reported receiving no objections 
or requests for exclusion from the class.

The court granted final approval of the 
class settlement. The court first certified 

the proposed class, noting that there 
were over 5,000 class members who had 
common questions of law and fact that 
predominated over any class member’s 
individual questions. The court found 
that the settlement was negotiated at 
arms length and provided substantial 
relief to the class in light of the risks of 
continued litigation and going to trial. 
The court found that the class was ad-
equately notified of the action and that 
about a quarter filed claims, a rate con-
sistent with other class actions. The court 
also found plaintiffs’ counsel’s requested 
fee was in line with the typical range of 
fee awards in class action settlements.

DELAWARE SUPREME COURT

CONTRACTUAL DISPUTES

Stock Option Agreement • Option Grant 
Notice • Board Committee’s Interpretation • 

Dismissal without Further Hearing

Terrell v. Kiromic Biopharma, Inc., 
DEFAX Case No. D70232 (Del. May 4, 
2023), Traynor, J. (25 pages).

Counsel: Scott James Leonhardt, Jason 
A. Gibson, The Rosner Law Group LLC, 
Wilmington, DE; Alexander Klein, Barket 
Epstein Kearon Aldea & Loturco, LLP, 
Garden City, NY for appellant. Laurence V. 
Cronin, Kelly A. Green, Smith, Katzenstein 
& Jenkins, LLP, Wilmington, DE; Robert S. 
Friedman, Joshua I. Schlenger, Katherine 
Anne Boy Skipsey, Sheppard, Mullin, 
Richter & Hampton, LLP, New York, NY 
for appellee.

Chancery court erred in accepting 
corporate board committee’s interpreta-
tion of stock option agreement provi-
sion without further review or offering 
the parties the opportunity to provide 
supplemental briefing or oral argument. 
Reversed and remanded.

Jason Terrell appealed the judgment 
of the chancery court dismissing his 
complaint against Kiromic Biopharma, 
Inc. Terrell was a former director on the 
Kiromic board and also served as a con-
sultant for the company. He was compen-
sated for his service through three stock 
options agreements. The third and final 
agreement included three components: 
a notice of stock option grant, a stock op-
tion agreement, and the company’s 2017 
equity incentive plan. Unlike the first 
two stock option agreements, the third 
agreement had a provision modifying the 

options in the event of a reverse stock 
split, which was triggered by stock splits 
in 2019 and 2020. The third agreement’s 
grant notice also contained a release pro-
vision that Kiromic argued extinguished 
Terrell’s rights to the options in the first 
two agreements. Conversely, Terrell ar-
gued that the exception in the release for 
any prior-issued securities preserved his 
options from the first two agreements. 

Terrell filed the present declaratory 
judgment action to determine his rights 
under the first two stock option agree-
ments. Kiromic moved to dismiss the 
case. However, the chancery court found 
an alternative dispute resolution provi-
sion in the stock option agreement that 
required any dispute over interpreta-
tion of the agreement to be submitted 
to a committee of Kiromic’s board. The 
chancery court deferred to the com-
mittee to interpret the ADR provision’s 
scope and, if it found that the provision 
also applied to the grant notice, to inter-
pret the release provision.

The committee concluded that its 
authority to interpret the agreement 
extended to the release provision and 
agreed with Kiromic’s interpretation of 
the release as superseding and nullifying 
the first two stock option agreements. 
Kiromic forwarded the committee’s 
findings to the chancery court, which 
promptly dismissed Terrell’s action with-
out affording further hearing or briefing 
opportunities or offering further ratio-
nale for the dismissal.

On appeal, the court affirmed the 
chancery court’s decision to stay the 
case to defer to the board committee’s 
interpretation of the ADR provision 
and subsequently the release provi-
sion. The court agreed with the chan-
cery court that the ADR provision was 
not an arbitration clause and ruled that 
the parties had contractually agreed to 
ask the board committee to interpret 
the ADR provision, and by extension, 
the release provision.

However, the court ruled that the 
chancery court erred in dismissing the 
case without conducting any meaningful 
review of the committee’s interpretation. 
The court ruled that the ADR provision 
was not exactly an “expert determina-
tion” and noted that expert determina-
tions were normally only used to resolve 
factual, not legal, issues. The court ruled 
that the chancery court erred in failing to 
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review the results of the board commit-
tee’s interpretation, noting that courts 
routinely review expert determinations 
for bad faith or improper conduct and 
that the board committee members may 
have lacked legal training yet decided a 
purely legal issue.

DELAWARE COURT OF CHANCERY

MERGERS AND ACQUISITIONS

Acquisition • Stockholders’ Agreement • 
Defensive Measures • Enhanced Scrutiny 

vs. Business Judgment Rule

In re Edgio, Inc. Stockholders’ Litig., 
DEFAX Case No. D70230 (Del. Ch. May 1, 
2023), Zurn, V.C. (47 pages).

Counsel: Gregory V. Varallo, Daniel 
E. Meyer, Bernstein Litowitz Berger & 
Grossman LLP, Wilmington, DE; Mark 
Lebovitch, Bernstein Litowitz Berger 
& Grossman LLP, New York, NY; Jeremy 
Friedman, David Tejtel, Friedman Oster & 
Tejtel PLLC, Bedford Hills, NY for plaintiffs. 
Rudolf Koch, Kyle H. Lachmund, John M. 
O’Toole, Kevin M. Kidwell, Richards Layton 
& Finger, P.A., Wilmington, DE; Deborah 
Birnbach, Tucker DeVoe, Goodwin Procter 
LLP, Boston, MA for defendants.

Corwin cleansing could not apply to 
injunctive relief claim against entrench-
ing/defensive measures in stockholders’ 
agreement, and plaintiffs alleged suf-
ficient facts to support inference that 
company board negotiated those mea-
sures for itself to protect against stock-
holder activism.

Defendants moved to dismiss the 
complaint filed by plaintiffs, two stock-
holders of Limelight Network, Inc. After 
falling into financial distress, Limelight 
was contacted by an activist investor to 
discuss merging with a business unit of 
Yahoo, Inc., whose parent company was 
majority-owned by one of the investor’s 
affiliate funds. As part of the transaction, 
Limelight and the investor negotiated a 
stockholder’s agreement that limited the 
investor’s voting and transfer rights.

In their complaint, plaintiffs chal-
lenged various provisions of the stock-
holders’ agreement, claiming that those 
provisions constituted defensive mea-
sures designed to entrench the com-
pany’s board and protect it from stock-
holder activism. In particular, plaintiffs 
challenged the provision that restricted 
the sale or transfer of shares to any 

member of a list of the 50 “most signifi-
cant” activist investors. Plaintiffs sought 
to have the court review the challenged 
provisions under the enhanced scrutiny 
standard and enjoin their enforcement. 

In support of their motion to dismiss, 
defendants argued that the transaction, in-
cluding the stockholders’ agreement, had 
been approved by a majority of the compa-
ny’s stockholders and thus the company’s 
decision to enter the agreement should be 
subject to the business judgment review 
standard under Corwin v. KKR Financial 
Holdings, LLC, 125 A.3d 304. 

The court denied defendants’ mo-
tion to dismiss. The court first ruled 
that the present case was not the type 
of transaction that Corwin was intended 
to cleanse. Specifically, the court noted 
that the Corwin court expressly declined 
to overturn precedent that precluded 
stockholder votes from cleansing a claim 
for injunctive relief under Unocal en-
hanced scrutiny. The court held that 
Delaware law had consistently held that 
the harm caused by entrenching or de-
fensive measures was irreparable and 
evaded any economic valuation that 
stockholders could perform. 

The court ruled that plaintiffs had 
pled sufficient facts to trigger enhanced 
scrutiny review. Specifically, the court 
noted that plaintiffs had alleged that the 
company experienced significant finan-
cial difficulties and a drop in its stock 
price, causing stock market analysts to 
speculate that the company could be-
come an activist target. The court ruled 
that the defensive measures in the stock-
holders’ agreement that prohibited 
transfers of stock to activist investors 
supported an inference that the compa-
ny’s board negotiated for and obtained 
the measures to protect themselves from 
stockholder activism. Because defen-
dants did not argue that they could meet 
the enhanced scrutiny standard under 
Unocal, the court ruled that they were 
not entitled to dismissal of the case. 

Purchase Agreement • Indemnification 
Provision • Right to Participate in Defense • 

Breach of Contract

LPPAS Representative, LLC v. ATH 
Holding Co., LLC, DEFAX Case No. 
D70231 (Del. Ch. May 2, 2023), 
McCormick, C. (45 pages).

Counsel: Kelly L. Freund, Michelle 
Morgan, DLA Piper LLP, Wilmington, DE; 

A. Thompson Bayliss, E. Wade Houston, 
Peter C. Cirka, Abrams & Bayliss LLP, 
Wilmington, DE for plaintiffs. Kevin M. 
Coen, Morris, Nichols, Arsht & Tunnell 
LLP, Wilmington, DE; Thomas Uebler, 
McCollum D’Emilio Smith Uebler 
LLC, Wilmington, DE; Glenn M. Kurtz, 
Elizabeth Stainton, White & Case LLP, 
New York, NY for defendants.

Where indemnification provision in 
company purchase agreement gave sell-
ers the right to participate in the defense 
of third-party claims brought by govern-
ment regulators, purchasers breached 
those rights by unilaterally negotiating a 
tolling agreement with regulators.

Plaintiffs moved for summary judg-
ment in their breach of contract claim 
against defendants Highland Acquisition 
Holdings, LLC and Anthem. Anthem 
acquired two groups of Florida-based 
medical companies that operated an 
integrated medical center network, 
pharmacy, and health plan. The com-
panies also had a Medicare Advantage 
Organization to maintain networks of 
medical providers to service Medicare-
eligible enrollees. The equity interest 
purchase agreement governing the sale 
of the companies included an indemni-
fication clause under which the sellers 
of the companies agreed to indemnify 
defendants for losses arising from cer-
tain third-party claims. Sellers also had 
the right to participate in the defense 
strategy for any third-party claims filed 
by government regulators.

In 2018, Anthem discovered evidence 
that, prior to the sale, the sellers had en-
gaged in fraudulent coding practices to 
receive excessive Medicare reimburse-
ment. Anthem reported the informa-
tion to the Centers for Medicare and 
Medicaid Services and the Department 
of Justice. Anthem also engaged in dis-
cussions with the government concern-
ing liability and executed tolling agree-
ments. Anthem also filed notice for 
indemnification relating to the federal 
government’s investigation, but did not 
contact the sellers to allow them to par-
ticipate in the defense. 

Plaintiffs, the sellers’ representa-
tives, then filed the present lawsuit and 
moved for summary judgment on their 
breach of contract claim, arguing that 
defendants breached the sellers’ par-
ticipation rights by unilaterally control-
ling the defense of the CMS/DOJ cases. 
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Plaintiffs sought declaratory judgment 
declaring that defendants had breached 
the purchase agreement and requested 
contractual fee-shifting under the 
agreement. One of the plaintiffs also 
sought an order requiring defendants 
to release funds being held in escrow 
to cover the sellers’ indemnification 
obligations, arguing that defendants’ 
breach required release of the funds.

The court granted plaintiffs’ partial 
summary judgment motion in part. The 
court first ruled that defendants had 
breached the participation rights provi-
sion of the purchase agreement. The 
court held that the purchase agreement 
unambiguously gave the sellers specific 
participation rights in any government 
regulatory claim. The court rejected de-
fendants’ assertion that the lack of for-
mal notice from CMS meant that the 
agency’s third-party claim had not yet 
ripened to trigger the sellers’ participa-
tion rights, ruling that the rights were 
triggered upon the existence of a matter 
regardless of notice. The court agreed 
with plaintiffs that defendants breached 
the participation rights by negotiating a 
tolling agreement with the federal gov-
ernment. The court rejected defendants’ 
affirmative defenses of repudiation and 
substantial compliance. The court fur-
ther ruled that plaintiffs were entitled to 
contractual fee-shifting. 

However, the court denied the sum-
mary judgment motion to the extent it 
sought release of the indemnification es-
crow funds, ruling that the federal gov-
ernment’s potentially valid claim against 
the escrow prohibited releasing the funds 
due to defendants’ breach of contract. 

DELAWARE SUPERIOR COURT

INSURANCE LAW

D&O Liability Insurance • Coverage 
Dispute • Merger Compensation Litigation • 

Interrelated Claims Defense

Nat’l Amusements, Inc. v. Endurance 
Am. Specialty Ins. Co., DEFAX Case No. 
D70233 (Del. Super. April 28, 2023), 
LeGrow, J. (28 pages).

Counsel: Matthew Fischer, Jennifer 
Wasson, Jacqueline Rogers, Carla 
Jones, Potter Anderson & Corroon, LLP, 
Wilmington, DE; David B. Godwin, 
Covington & Burling LLP, San Francisco, 
CA; Neema Sahni, Covington & Burling 

LLP, Los Angeles, CA; Mitchell F. Dolin, 
Jad H. Khazen, Covington & Burling LLP, 
Washington, DC for plaintiffs. Michael 
Busenkell, Gellert Scali Busenkell & 
Brown LLC, Wilmington, DE; Manuel 
Mungia, Jr., Matthew E. Pepping, and 
Chad W. Scheiber, Chasnoff Mungia 
Valkenaar Peppeing & Stribling LLP, San 
Antonio, TX; Carmella P. Keener, Cooch 
and Taylor, P.A., Wilmington, DE; Ronald 
P. Schiller, Daniel J. Layden, Isabel C. 
Naviera Lopez, Hangley Aronchik Segal 
Pudlin & Schiller, Philadelphia, PA; 
Christopher B. Chuff, Troutman Pepper 
Hamilton Sanders LLP, Wilmington, DE; 
Kevin F. Kieffer, Ryan C. Tuley, Troutman 
Pepper Hamilton Sanders LLP, Irvine 
CA; Ciaran B. Way, Troutman Pepper 
Hamilton Sanders LLP, Philadelphia, 
PA; Kurt M. Heyman, Aaron M. Nelson, 
Heyman Enerio Gattuso & Hirzel LLP, 
Wilmington, DE; Scott B. Schreiber,d 
Arthur Luk, Arnold & Porter Kaye Scholer 
LLP, Washington, DC for defendants.

Court denied insureds’ motion to dis-
miss counterclaim asserting applicability 
of interrelated claims exclusion in D&O 
liability policy as the record was insuffi-
cient to conclusively determine that pres-
ent underlying litigation was in no way re-
lated to prior litigation against insureds.

Plaintiffs moved to dismiss defen-
dants’ counterclaims and affirmative 
defenses. Plaintiffs filed suit seeking 
coverage under their D&O liability in-
surance policies issued by defendants. 
Plaintiffs claimed coverage for pending 
underlying litigation challenging the 
fairness of the compensation paid in 
a merger of two companies controlled 
by plaintiffs. Defendants denied cover-
age on grounds that the current under-
lying litigation was related to earlier 
litigation challenging several corporate 
governance actions that plaintiffs un-
dertook to strengthen their control over 
the companies that merged.

In response to plaintiffs’ lawsuit, de-
fendants asserted a counterclaim alleg-
ing that coverage was barred under an 
interrelated claim exclusion in the D&O 
policy. Defendants further asserted af-
firmative defenses under the prior notice 
and prior litigation exclusions in the pri-
mary and excess policies. 

The court denied plaintiffs’ motion 
to dismiss defendants’ counterclaim as-
serting applicability of the interrelated 
claims exclusion. The court found that 

it was reasonably plausible that the 
present underlying merger litigation in-
volved many of the same alleged wrong-
ful acts that underpinned the prior litiga-
tion challenging plaintiffs’ governance 
decisions. Although the court acknowl-
edged substantial differences between 
both underlying litigations, including 
different causes of action and claims 
for relief, the court held that the re-
cord was insufficient to definitively de-
termine that both litigations were not 
interrelated. In particular, the court held 
that further discovery was necessary to 
determine if plaintiffs had made state-
ments in the prior litigation inconsistent 
with their current coverage position. The 
court noted that the complaints in the 
merger litigation were filed under seal 
and defendants did not have unredacted 
copies of those complaints. 

However, the court granted plaintiffs’ 
motion to dismiss and strike defen-
dants’ affirmative defense under the 
prior notice exclusion, finding that the 
plain language of the exclusion demon-
strated that it did not apply to the facts 
of the case. 

PRODUCTS LIABILITY

Aircraft Defects • Emotional Distress 
Damages • Forum Non Conveniens • 

Discovery Sanctions

Soares v. Cont’l Motors, Inc., DEFAX 
Case No. D70235 (Del. Super. May 3, 
2023), Primos, J. (26 pages).

Counsel: Philip T. Edwards, Murphy 
& Landon, Wilmington, DE; Ricardo 
M. Martinez-Cid, Lea P. Bucciero, 
Podhurst Orseck, P.A., Miami, FL for 
plaintiff. Andrea S. Brooks, Wilks Law, 
LLC, Wilmington, DE; John S. Bagby, Jr., 
Bagby & Associates, LLC, Paoli, PA for 
defendants.

Court declined to dismiss spouse’s 
noneconomic damages claim arising 
from fatal plane crash in Brazil where 
location of proof and unavailability of 
witnesses for compulsory process did 
not create an overwhelming hardship 
and the parties had already litigated the 
present case for over three years.

Defendants Continental Motors, Inc. 
and Continental Aerospace Technologies 
GmbH moved to dismiss the complaint 
filed by plaintiff Josiane Souza da Silva 
Soares. Plaintiff filed suit against defen-
dant to recover damages for emotional 
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distress she experienced following the 
death of her husband, Antonio Pereira 
Soares, in a plane crash that plaintiff 
alleged was caused by a faulty engine 
manufactured by defendants. 

Plaintiff, a citizen and resident 
of Brazil, failed to appear for a prop-
erly-noticed in-person deposition in 
Delaware due to the fact that she did 
not have a visa to enter the U.S. and 
had only recently obtained a passport. 
Defendants’ lawyers were unwilling to 
conduct a deposition in Brazil, either 
in-person or remotely, due to concerns 
about the legality of such a deposition 
under Brazilian law. However, the par-
ties ultimately worked out an agreement 
under which defendants would pay for 
plaintiff ’s travel expenses to appear for 
an in-person deposition in Uruguay. 

In support of their motion to dis-
miss, defendants cited another recently 
filed lawsuit in Brazil in which another 

woman claimed to be the common law 
wife of decedent and alleged that plain-
tiff and decedent were legally separated 
at the time of his death. Defendants ar-
gued that this might bar plaintiff from re-
covering noneconomic damages under 
Brazilian law regardless of defendants’ 
fault for decedent’s death. Defendants 
accordingly moved to dismiss on forum 
non conveniens grounds or alternatively 
as a discovery sanction, and also moved 
to stay the case pending litigation in 
Brazil along with an extension of discov-
ery and trial deadlines. 

The court denied defendants’ mo-
tions except as to their request to ex-
tend discovery and trial deadlines. The 
court ruled that Delaware was not an 
inconvenient forum for defendants to 
litigate in. Although the court acknowl-
edged that much of the evidence in the 
case was located in Brazil and many 
witnesses in the case were not subject 

to compulsory process in Delaware, the 
court ruled that those challenges did 
not rise to the level of overwhelming 
hardship. The court further found other 
factors inconclusive, save the fact that 
the court and the parties had already 
devoted three years of litigation to the 
case, which would make continuing the 
present case more practical. 

The court declined to stay the pro-
ceeding pending the Brazilian court’s 
judgment determining who was en-
titled to recover noneconomic damages 
for decedent’s death. The court found 
that the Brazilian litigation resolving 
the other woman’s claim of a common 
law marriage to decedent did not ap-
pear to be pending in any meaningful 
sense, although it had not yet been for-
mally terminated. The court declined 
to stay the present case pending a judg-
ment that might not arrive in the fore-
seeable future.
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