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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

JOHN SCHNATTER

Plaintiff,

v.

PAPA JOHN’S INTERNATIONAL, INC.,

Defendant.

)
)
)
)
)
)
)
)
)

C.A. No. 2018-0542-AGB

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS

Plaintiff John Schnatter, by and through his undersigned counsel, hereby

responds to Defendant Papa John’s International, Inc.’s (“Papa John’s” or the

“Company”) Motion to Dismiss (the “Motion”) as follows:

1. Just weeks from trial and lacking meritorious defenses, the Company

offers a contrived motion to dismiss based on mischaracterizations of a separate

and distinct derivative action with the hope of convincing this Court that a director

of a Delaware corporation should be denied information necessary and essential to

performing his duties owed to the Company’s stockholders.

2. With its Motion, the Company has, again, demonstrated that there is

no degree of obstructionism too low for it to engage in with regard to Mr.

Schnatter. Plaintiff has been denied information routinely provided to directors of

Delaware corporations – and necessary for Mr. Schnatter to be fully informed as a

director – for spiteful and legally meritless reasons. The Company Mr. Schnatter
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founded nearly 35 years ago has turned its back on him and declared, through its

conduct, that even without the support of law or facts it will fight to deny Plaintiff

the information necessary to faithfully manage Papa John’s for the benefit of its

stockholders. The Company’s refusal to produce documents extends even to this

litigation, where the Company has refused to provide any discovery. Mr.

Schnatter, however, has responded to requests for production, answered

interrogatories and requests for admission, produced documents, and sat for an all-

day deposition in this action. In all events, the carefully-crafted plenary action Mr.

Schnatter filed does not justify dismissal of this books and records action where

Plaintiff seeks the documents necessary to inform himself as a director. The

Company’s Motion fails to meet its substantial burden and should be denied.

BACKGROUND

3. John Schnatter is a director of the Company. On July 18, 2018, Mr.

Schnatter issued a demand to inspect certain of the Company’s books and records

in his role as a director of Papa John’s (the “Demand,” a true and correct copy of

which is attached as Exhibit A to Defendant’s Motion to Dismiss). The purpose of

Mr. Schnatter’s Demand is to inform himself so that he may fulfill his fiduciary

duties and ensure that the other directors of the Company are fulfilling their

fiduciary duties. (Demand at 3.)
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4. Counsel for the Special Committee of the Company’s Board of

Directors (the “Special Committee”) responded to the Demand on July 25, 2018

(the “Demand Response,” a true and correct copy of which is attached as Exhibit B

to Defendant’s Motion to Dismiss). The Demand Response suggested that the

Company was willing to produce certain, but not all, documents requested in the

Demand following Mr. Schnatter’s execution of a “mutually satisfactory

confidentiality agreement.” (Demand Response at 2.) The documents the

Company was willing to provide were nothing more than the bare minimum

documents any director should receive.

5. However, the terms of the Company’s proposed confidentiality

stipulation were far more restrictive and onerous than customary where a director,

already owing fiduciary duties to the company, seeks books and records. Not

surprisingly, the parties were unable to agree upon the terms of a confidentiality

agreement.

6. Given the Company’s refusal to produce most of the documents he

sought and concerned that the Company would delay or ultimately refuse to

provide him the necessary information, Mr. Schnatter filed the underlying Verified

Complaint for Inspection of Books and Records (the “220 Complaint”) on July 26,

2018.
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7. The Company filed its Answer to the 220 Complaint on August 3,

2018. Thereafter, the parties exchanged written discovery requests which were

propounded on August 6, 2018. On August 13, 2018, the parties served responses

to the requests for production of documents. On August 20, 2018, the parties

served responses to interrogatories and any request for admissions.

8. While Mr. Schnatter produced documents in response to the

Company’s document requests and provided full answers to the interrogatories

propounded by the Company, the Company has failed to provide any discovery.

Rather, the Company took the position that it need not respond to discovery

requests because Mr. Schnatter’s purpose is the only relevant issue in this action.

Although the Company claims that Mr. Schnatter’s purpose is “improper” or that

he is lying about his purpose, to date, the Company has not offered a single fact to

support these contentions. As a result of the Company’s refusal to provide basic

answers to Plaintiff’s written discovery requests, Mr. Schnatter filed a motion to

compel on August 23, 2018. That motion will be heard by the Court on September

20, 2018.

9. On August 30, 2018, Mr. Schnatter filed an action against the

Company, the Company’s directors, and the Company’s CEO for various breaches

of fiduciary duties occurring after the period for which Mr. Schnatter sought
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information in his Demand (the “Injunctive Relief Complaint,”1 a true and correct

copy of which is attached as Exhibit E to Defendant’s Motion to Dismiss).

10. Only days later, the Company filed this Motion seeking to dismiss the

220 Complaint in light of the filing of the Injunctive Relief Complaint. Since

filing this Motion, the Company has refused to produce a corporate designee for

the deposition noticed for September 12, 2018, and has moved for a protective

order pending resolution of this Motion. In contrast, Mr. Schnatter sat for a 7-hour

deposition taken by Defendant’s counsel on Friday, September 7, 2018, and a five-

hour interview with counsel for the Special Committee on September 10, 2018.

ARGUMENT

11. In considering a motion to dismiss under Court of Chancery Rule

12(b)(6), the Court must assume that all well-pled allegations of fact in the

complaint are true. Malpiede v. Towson, 780 A.2d 1075, 1082-83 (Del. 2001). A

motion to dismiss may be granted only where a complaint fails to assert sufficient

facts that, if proven, entitle the plaintiff to the relief sought in the complaint. Cent.

Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings LLC, 27 A.3d 531, 535

(Del. 2011). A motion to dismiss will be denied where a conceivable set of

circumstances exist under which a plaintiff could recover. Israel Disc. Bank of NY

1 References to the Injunctive Relief Complaint will be styled as “IR Compl. ¶ __.”
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v. First State Depository Co., LLC, 2012 WL 4459802, at *10 (Del. Ch. Sept. 27,

2012).

12. Motions to dismiss complaints filed pursuant to Section 220 are

generally disfavored by the Court of Chancery. See Louisiana Mun. Police Emps.

Ret. Sys. v. Morgan Stanley & Co. Inc., 2011 WL 773316, at *3 (Del. Ch. Mar. 4,

2011). A defendant should not present a motion to dismiss in a Section 220 action

except where necessary to avoid substantial prejudice. Coit v. Am. Century Corp.,

1987 WL 8458, at *1 (Del. Ch. Mar. 20, 1987).

A. The Company bears the burden of demonstrating, as a matter of law,
why Mr. Schnatter is not entitled to the requested books and records.

13. Directors of Delaware corporations have “virtually unfettered access

to the books and records of the corporation.” McGowan v. Empress Entm’t, Inc.,

791 A.2d 1, 5 (Del. Ch. 2000); see also Kalisman v. Friedman, 2013 WL 1668205,

at *3 (Del. Ch. Apr. 17, 2013) (quoting Schoon v. Troy Corp., 2006 WL 1851481,

at *1 n.8 (Del. Ch. June 27, 2006) (“A director’s right to information is ‘essentially

unfettered in nature.’”). In Milstein v. DEC Ins. Brokerage Corp., this Court

noted:

I’m sure the Court has the power and the discretion to
limit the director’s access to information [under Section
220(d)], but that is a discretion that I would sparingly
exercise because, frankly, I’m not the fiduciary charged
with duties to the corporation and the stockholders;
rather, the director is.
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Milstein v. DEC Ins. Brokerage Corp., C.A. Nos. 17586 & 17587, Lamb, V.C.,

Bench Ruling (Del. Ch. Feb. 1, 2000).

14. Mr. Schnatter must only establish that he is a director and that his

Demand has been refused. Holdgreiwe v. Nostalgia Network, Inc., 1993 WL

144604, at *3 (Del. Ch. Apr. 29, 1993) (quoting Henshaw v. Am. Cement Corp.,

252 A.2d 125, 128-29 (Del. Ch. 1969)). Thereafter, the Company bears the

substantial burden of demonstrating that Mr. Schnatter is not entitled to the

information sought in his demand. 8 Del. C. § 220(d).

B. The Motion conflates and mischaracterizes the Demand with the
allegations of the Injunctive Relief Complaint.

15. Only weeks before trial, the Company argues that the filing of the

Injunctive Relief Complaint “definitively and as a matter of law” demonstrates that

Mr. Schnatter lacks a proper purpose in pursuing the Demand. (Mot. ¶ 2.)

“Schnatter’s only purpose for his Section 220 demand is to ‘investigate whether

members of the Board have breached their fiduciary duties to the Company and its

stockholders.’...The particular focus of his demand appears to be actions taken by

the Company’s special committee in response to Schnatter’s recent conduct, the

Company’s actions regarding Schnatter, and alleged harassment at the Company.”

(Mot. ¶ 17.) As discussed below, this is a mischaracterization of the Demand and

the Injunctive Relief Complaint.
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16. Mr. Schnatter’s Demand states, “[t]he purpose of my demand is to

inform myself so that I may fulfill my fiduciary duties and ensure that the other

members of the Board are fulfilling their fiduciary duties as well.” (Demand at 3.)

The Demand seeks 17 categories of documents, many of which seek information

leading up to the July 15 meeting of the Company’s Board of Directors (the

“Board”), during which the Board authorized the formation of a special committee

(the “Special Committee”). (Demand Requests 1-4, 6, 9-10, 12.)

17. Count I of the Injunctive Relief Complaint asserts a claim for breach

of fiduciary duty against Steve Ritchie, the Company’s CEO, based on conduct

that occurred after Mr. Schnatter made the Demand. (IR Compl. ¶¶ 39-46.) The

Motion offers no analysis refuting this point.

18. Count II of the Injunctive Relief Complaint asserts a claim for breach

of the duty of care against the members of the Special Committee. This claim is

grounded in the Special Committee’s decision on July 26, 2018 to expand its

authority to conduct an investigation into the Company’s diversity, inclusion, and

culture. (IR Compl. ¶¶ 82, 84.) Here, again, the actions of the Special Committee

occurred after Mr. Schnatter’s Demand was issued.

19. Count III of the Injunctive Relief Complaint asserts a claim for breach

of the duty of loyalty against members of the Special Committee. This claim

focuses on the Special Committee’s decision to perform an investigation into
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claims that directly implicate members of the Special Committee. (IR Compl. ¶

89.) Like the claims asserted in Count II, the actions detailed in the Injunctive

Relief Complaint and the focus of Count III took place after Mr. Schnatter issued

the Demand.

20. Count IV of the Injunctive Relief Complaint asserts a claim for breach

of fiduciary duty against the members of the Special Committee for retaliatory

actions taken in response to the information provided by Mr. Schnatter to the

Board and the Company’s Human Resources Department. As noted above, the

facts supporting this claim occurred after Mr. Schnatter issued his Demand.

21. The Company makes a half-hearted effort at analyzing the purported

overlap between the Demand and the allegations of the Injunctive Relief

Complaint. (Mot. ¶ 17, “Those are the same topics raised in the Injunctive Relief

Complaint. See, e.g., Ex. E ¶¶ 17-38.”) Paragraphs 17-23 of the Injunctive Relief

Complaint provide background and context which begins on July 14, 2018 and for

which Mr. Schnatter seeks no relief in the Injunctive Relief Complaint. Thereafter,

the Injunctive Relief Complaint addresses facts and events occurring after Mr.

Schnatter issued his Demand. Stated simply, the Demand seeks information

necessary and essential for Mr. Schnatter to inform himself of the conduct of his

fellow directors leading up to the formation of the Special Committee while the

Injunctive Relief Complaint asserts claims by Mr. Schnatter on behalf of the
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Company against the Special Committee and Mr. Ritchie for actions taken

subsequent to the Demand.

C. The Company cites no case or authority precluding Mr. Schnatter’s
Demand in light of his Injunctive Relief Complaint.

22. The handful of cases proffered by the Company as support for its

unprecedented request to deny to Mr. Schnatter of information necessary to fulfill

his fiduciary duties are factually inapposite and easily distinguishable.

23. The Motion relies on this Court’s decision in Central Laborers

Pension Fund v. News Corporation, for the proposition that the filing of a

derivative action “destroys the purpose” of a books and records demand. 2011 WL

6224538, at *2 (Del. Ch. Nov. 30, 2011). However, in Central Laborers, the

stockholder plaintiff filed its books and records action simultaneously with its

derivative action. Id. at *1. The plaintiff did not dispute that the information

sought in its books and records action related to the claims asserted in its derivative

action. Moreover, as a stockholder, the plaintiff did not have a “virtually

unfettered right” to the company’s books and records, nor did the plaintiff have a

need to remain fully informed of the company’s affairs to fulfill its fiduciary

obligations to the company and its stockholders. At bottom, this Court’s ruling in

Central Laborers does not require dismissal of this action brought by a director

under Section 220(d).
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24. The Company also cites to Bizzari v. Suburban Waste Services, Inc., a

post-trial decision, to support its contention that this Court should dismiss Mr.

Schnatter’s 220 Complaint without a trial. 2016 WL 4540292 (Del. Ch. Aug. 30,

2016). This Court’s decision in Bizzari to deny a director the right to inspect the

company’s books and records is premised on the Court’s finding after trial on the

merits that Mr. Bizzari was seeking the company’s information in order to aid his

competing venture. Id. at *8-9. Here, there is no judicial finding that Mr.

Schnatter’s purpose in seeking the information detailed in the Demand is improper.

And because the Company has not provided any discovery, there is nothing in the

record to indicate what, exactly, the Company believes Mr. Schnatter’s purpose to

be. Thus, Bizzari is factually inapposite and not the least bit instructive on the

present matter.

25. The Motion also references then-Vice Chancellor Strine’s transcript

ruling in Parfi Holding, AB v. Mirror Image Internet, Inc., wherein the Court noted

that a plaintiff that files a Section 220 action after filing a derivative action has

necessarily conceded, in its filing of the derivative action, that it had sufficient

information regarding the mismanagement claims it purports to investigate in the

books and records demand. Parfi Holding, AB v. Mirror Image Internet, Inc., C.A.

No. 18457 (Del. Ch. Mar. 23, 2001). As a factual matter, Parfi is inapposite: Mr.

Schnatter filed his Section 220 action before filing the Injunctive Relief Complaint
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and he is a director, not a stockholder. No complaint can moot a director’s

fundamental obligation to inform himself about the company so that he can fulfill

his fiduciary obligations. For that reason alone, Parfi does not compel dismissal of

this action.

26. Even if Parfi did apply, its application here does not warrant

dismissal. The core question is whether the misconduct sought to be investigated

in the Demand is duplicative of the misconduct sought to be remedied in the

plenary action. As discussed above, the claims brought in the Injunctive Relief

Complaint are derived from facts occurring subsequent to Mr. Schnatter’s

Demand. Thus, even if Parfi applied to a director’s demand under Section 220(d),

the filing of the Injunctive Relief Complaint about actions that occurred after the

Demand is not a concession that Mr. Schnatter has sufficient information to allege

misconduct arising from events that occurred before the Demand.

D. Mr. Schnatter is not attempting to use this litigation as a discovery tool
to support his Injunctive Relief Complaint or vice versa.

27. The Company suggests, based on pure supposition and speculation,

that Mr. Schnatter may be attempting to use this action to aid his Injunctive Relief

Complaint or vice versa. (Mot. ¶¶ 20-24.)

28. Mr. Schnatter took care in drafting the Injunctive Relief Complaint to

ensure that it seeks redress for fiduciary breaches occurring after the Demand. As

Mr. Schnatter has stated repeatedly, he does not have sufficient information
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regarding the topics listed in the Demand to determine whether breaches of

fiduciary duty have occurred. Hence, Mr. Schnatter continues to prosecute this

action notwithstanding the Company’s deliberate attempts to frustrate his desire to

fully inform himself of his fellow directors’ conduct.

CONCLUSION

29. For the reasons stated herein, the Company’s Motion to Dismiss

should be denied.

Of Counsel:

Garland A. Kelley
Glaser Weil LLP
10250 Constellation Blvd.
19th Floor
Los Angeles, California 90067
(310) 553-3000

Dated: September 11, 2018

BAYARD, P.A.

/s/ Brett M. McCartney
Peter B. Ladig (#3513)
Brett M. McCartney (#5208)
Elizabeth A. Powers (#5522)
600 N. King Street
Suite 400
Wilmington, Delaware 19899
(302) 655-5000

Attorneys for John Schnatter

Words: 2,757
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