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IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT,
IN AND FOR PALM BEACH
) COUNTY, FLORIDA
THE SCHOOL BOARD OF PALM BEACH COUNTY,
a political subdivision of the State of Florida,

CIVIL DIVISION
Plaintiff(s), CASE NO.
V. 502013CA010144XXXXMB AH
CITY OF WEST PALM BEACH,

Defendant(s).
- /

DEFENDANT., CITY OF WEST PALM BEACH’S MOTION.FOR PARTIAL SUMMARY
JUDGMENT AS TO THE PLAINTIFF, THE SCHOOL BOARD OF PALM BEACH
COUNTY’S WAIVER OF SOVEREIGN IMMUNITY/RESPONSE AND MEMORANDUM
OF LAW IN OPPOSITION TO SCHOOL BOARD OF PAT.M BEACH’S MOTION FOR
PARTIAL SUMMARY JUDGMENT AS TO THE SAME.

COMES NOW the Defendant, the CITY OF WEST PALM BEACH (the “City”), by and
through its undersigned counsel, and pursuant'to Florida Rule of Civil Procedure 1.510, hereby files
this Motion for Partial Summary Judgment as to the Plaintiff, the SCHOOL BOARD OF PALM
BEACH COUNTY (the “Scheol Board™)’s Waiver of Sovereign Immunity (the “City’s Motion for
Partial Summary Judgment”)/Response and Memorandum of La;w in Opposition to the School
Board’s Motion for Partial Summary Judgment as to the Same (the “School Board’s Motion for
Partial Summary Judgment”), and states:

Introduction

This is an action for declaratory relief arising from the School Board’s use of the City’s
stormwater management system coupled with the School'Board’s desire to not pay for those very
services from which it directly benefits. Specifically, the School Board, :Nithout dispute, directly
benefits and is, hence, a beneficiary, of the City’s stormwater management system. The School

Board, however, is seeking to skirt its responsibility to:pay for those services via the above-

captioned declaratory action. In particular, the School Board, via its Motion for Partial Summary
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Judgment, is attempting to hide behind the veil of sovereign immunity, requesting that this Court
enter a declarato'ry judgment in which it concludes that the School Board is immune from suit for
collection of the utility fees generated from its very use of the City’s stormwater management
system. In essence, the School Board is seeking special treatment as a sovereign, i.e., it wants to
reap the benefits of the City’s stormwater management system, but unlike the system’s other
beneficiaries, it does not want to pay for the services rendered because it is a soyereign.

The Florida Legislature, however, has expressed a clear, speciﬁé, and unequivocal intent to
waive sovereign immunity for the School Board, avoiding this inequitable result. In particular,
under the “Florida Air and Water Pollution Control Act” (“FAWPCA”), the Florida Legislature has
authorized the City to create stormwater utilities, §¢403.0893(1), Fla. Stat., and to charge
stormwater utility fees to the “beneficiaries” of theatility,\§ 403.031(17), Fla. Stat. The FAWPCA,
however, does not define “beneficiary”; hence, the term’s plain and ordinary meaning, as discerned
through a dictionary, controls and issbest indicative of the legislative intent behind the term
“beneficiary.” That term, as so defined imthe dictionary, includes a “person.” The term “person” is
defined under the FAWPCA to ginclude “the state or any agency or institution thereof,” §
403.031(5), Fla. Stat.gd.e., the School Board. Thus, as explained further below, because the
definition of “beneficiary” includes a “person,” with “person” being statutorily defined by the
Florida Legislature to include a sovereign like the School Board, the Florida Legislature has
expressedia cClear, specific, and unequivocal intent to waive sovereign immunity for the School
Board regarding the collection of the utility fees charged for the School Board’s use of the City’s
stormwater managerhent system.

What’s more, the decisions in Key West and Gainesville 111, as relied upon by the School

Board in its Motion, are distinguishable and, hence, inapplicable. In addition, the decision in



Clearwater, also relied on by the School Board, should be disregarded, as it is a per curiam
affirmance without written opinion and, as such, has zero precedential value.

Therefore, this Court should deny the School Board’s Motion for Partial Sumrﬂary
Judgment and grant the City’s Motion for Partial Summary Judgment, concluding that the School
Board does not enjoyéqvereign immunity from suit for the collection of the stormwater utility fees

assessed by the City for the School Board’s use of the City’s stormwater management system.

Statement of Undisputed Material Facts

1. The School Board is a corp(;rate body politic érganized injaccordance with Article
IX, Section 4 of the Florida Constitution and section 1001.40; Florida Statutes. Am. Compl. for
Declaratory J. & Permanent Injunction (the “Amended Complaint) at § 3, Exhibit A hereto.

2. The City is a municipal corporation, organized and existing under the laws of the
State of Florida, and located in Palm Beach €ounty, Florida. City’s Countercl. For Declaratory &
Mandamus Relief at § 4 (the “City’s Couniterclaim”), Exhibit B hereto.

3. The Florida Legislature enacted the FAWPCA with the express legislative and public
policy purpose of “conserve[ing] the waters ot: the state and to protect, maintain, and improve the
quality thereof for public water supplies.” § 403.021(2), Fla. Stat. In the FAWPCA, Florida
Legislature also *“declared that the prevention, abatement, and control of the air and waters of this
state are affected with a public interest, and the provisions of the [FAWPCA] are enacted in the
exercise of the'police powers of this state for the purpose of p1;otecting the health, peace, safety, and
general welfare of the peopie of this state.” § 403.021(5), Fla. Stat. .

4. In accordance with the aforementioned legislative and public policy purpose, section
403.0891, Florida Statutes, which is part of the FAWPCA, charges the City with the responsibility
to develop and manage stormwater through stormwater management programs, stating: “The

department, the water management districts, and local governments shall have the responsibility for
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the development of mutually compatible stormwater management programs.” § 403.0891, Fla. Stat.
The “department” means “the Department of Environmental Protection,” § 403.031(2), Fla. Stat.,
and “stormwater management programs” means “the institutional strategy for stormwater
management, including urban, agricultural, and other stormwater,” § 403.031(15), Fla. Stat.

5. Section 403.0893, Florida Statutes, provides the City with the mechaniSm to manage
and fund a stormwater management program, mandating the following:

In addition to any other funding mechanism legally avaiiable to lo¢al government

to construct, operate, or maintain stormwater systems, a county or,municipality

may:

(1) Create one or more stormwater utilities and adept stormwater utility fees

sufficient to plan, construct, operate, and maintain \stormwater management

systems set out in the local program required pursdantto s.403.0891(3).

§ 403.0893, Fla. Stat.

6. “Stormwater management system” means “a system which is designed and
constructed or implemented to contrelndischarges which are necessitated by rainfall events,
incorporating methods to collect, convey;store, absorb, inhibit, treat, use, or reuse water to prevent
or reduce flooding, overdrainage, environmental degradation and Wéter pollution or otherwise affect
the quantity and qugtlity of discharges from the system.” § 403.031(16), Fla. Stat.

7. “Stormwater utility” means “the funding of a stormwater management program by
assessing th€'Cost of'the program to the beneficiaries based on their relative contribution to its need.
It is operated Jas a typical utility which bills services regularly, similar to water and wastewater
services.” § 403.031(17), Fla. Stat. (emphasis added).

8. Pursuant to section 403.0893, the City has enacted City Ordinance No. 2611-93,
establishing a “Stormwater Utility Code” to constrﬁct, reconstruct, improve, and extend the City’s

stormwater utility systems and establish rates, fees, and charges for the services and facilities

provided by the system. City’s Counterclaim at § 29.
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9. Pursuant to section 403.031(17), the City enacted City Ordinance No. 2645-93,
implementing a monthly stormwater utility fee for each equivalent residential unit (“ERU”) on a
property. City’s Counterclaim at § 30.. This ensures that a beneficiary of the stormwater utility
system pays their relative contribution to its need of the City’s stormwater utility program. City’s
Counterclaim at § 30. Section 90-163 of the City’s Stormwater Utility Code defines an ERU, in
part, as the average impervious area of residential developed property per dwelling unit located
within the City. City’s Counterclaim at § 30. The ERU applies. to both residential and non-
residential properties within the City. City’s Counterclaim at § 30.

10.  Like water and electric fees, stormwater feessare Gonsidered “user fees.” City of
Gainesville v. State (“Gainesville Ir’), 863 So. 2d 138, 145-46 (Fla. 2003-). Like any other user of
services, government users are required to pay usér feesy, See id; see also City of Gainesville v.
State (“Gainesville I”), 778 So. 2d 519, 530 (Flanlst DCA 2001). The Second District specifically
applied this law to stormwater fees, holding that school boards must pay stormwater user fees. See
City of Clearwater v. Sch. Bd. of Pinellas County, 905 So. 2d 1051, 1056 (Fla. 2d DCA 2005)
(“Because school districts ar¢ not exempt from payment of user fees for traditional utility services,
the circuit court erred in.ruling that the School Board was exempt from paying a user fee imposed
by the City for stormwater management services.”).

11,7~ “The School Board is a beneficiary of the City’s stormwater management program.
Specifically, the City’s stormwater management program directly benefits the following School
Board properties:

a. 816 11th St. # D (Palmview Elementary)

b. 400 40&1 St. (Northboro Elementary)

c. | 5115 47th PL. N (Egret Lake Elementary)

d. 1800 N Australian Ave. (Roosevelt Middle)
5



S.

t.

Elizabeth Perez Dep. Tr.'at Ex. 2, Exhibit C hereto (collectively, the “School Board Properties™).

12,
about April 2012, the School Board voluntarily paid all amounts the City billed the School Board
for the Scﬁool Board Properties’ relative contribution to its need of the City’s stormwater
management program. City’s Counterclaim at § 32; Amended Complaint at Ex. A thereto. Such

relative contribution to the School Board’s need was calculated utilizing the City’s ERU

1725 Echo Lake Dr. (Bak Middle School of the Arts)
1101 Golf Ave. # C (Westward Elementary)

377TN I og Rd. (Jeaga) (Jeaga Middle)

1220 L A Kirksey (Roosevelt Elementary)

7101 S Olive Ave. (South Olive Elementary)

825 Palmetto St. (Palnrietto Elementary)

3000 Parker Ave. (Belvedere Elementary)

3630 Parke Ave. (Connistion Community Middle)
5801 Parker Ave. (Palmetto Elementary)

6901 Parker Ave. (Forest Hill High School)

501 S Sapodilla Ave. (Alex W Dreyfoos,JriSchool of Arts)
3505 Shenandoah Dr. (Bear Lakes'Middle)

3505 Shiloh Dr. (Palm Beach Lakes High School)
2222 Spruce Ave. (Pleasant City Elementary)

1601 N Tamatind Aye. (Palm Beach School Board)

4111 N¢Terrace Dr. (Northmore Elementary)

Indeed, since the implementation of the City’s Stormwater Utility Code, until on or

calculation. City’s Counterclaim at  32.



13.  Notwithstanding the School Board’s continued receipt of the benefits of the City’s
stormwater management program, the School Board notified the City, on or about May 18, 2012, of
its intent to discontinue payment for said stormwater services. Amended Complaint at Ex. A

_thereto. This was based on the School Board’s mere belief that it enjoyed sovereign immunity from
liability for municipal stormwater fees. Amended Complaint at Ex. A thereto. The School Board’s
notification to the City regarding such termination of payment (the “Termination Notice”) was as
follows:

Enclosed please find a copy of the 3™ District Court of Appeal’s récent decision

in the City of Key West v. Florida Keys Community College caseywhich held that

state entities enjoy sovereign immunity from liabilityfor municipal stormwater

fees.

Based on information provided by the School District’s"utilities manager, the City

of West Palm Beach has for a period of time been charging the School District

stormwater utility fees as a part of its monthly water and sewer utility bill.

Consistent with the holding in the Key West case, this letter is to notify you that

beginning with the invoices paid by‘the School District on April 27, 2012, the

School District has stopped paying the municipal stormwater utility fees and all

future payments will deduct any, amount reflected on the utility invoice associated

with stormwater fees.

Amended Complaint at Ex. A thereto.

14.  Hence, @s.shown in the Termination Notice, the School Board ceased payment not
because it discontinued using the City’s stormwater management program; but rather, because it
believes it”'conld not be held liable for non-payment. Notwithstanding the School Board’s
nonpayment, it continues to benefit from the City’s stormwater management system.

I5.  Notably, because of the School Board’s discontinuation of payment for the
stormwater services it receives, the City has been forced to increase rates for other beneficiaries.
Specifically, the City has adopted City Resolution 277-16 authorizing a stormwater utility fee rate

increase of approximately twenty-four percent, effective October 1, 2017, with annual three percent

rate increases beginning October 1, 2018. Donna Levengood Affidavit at §{ 4-5 (the “Levengood
; :



Aff.”), Exhibit D hereto. However, if the School Board were paying for the stormwater services
provided, the rate increase would have only been approximately twenty-one percent followed by the
annual three percent rate increases. Levengood Aff. At ] 6-7. In addition, pursuant to City
Resolution 240-93, the City issued bonds to pay for the costs of building and improving the City’s
stormwater management system. Levengood Aff. At | 8. As set forth in City Resolution 240-93,
the City is bound by its bond covenants to repay its bondholders for this project from the City’s
stormwater utility fees. Levengood Aff. At { 8.

16.  Further, as provided (and agreed to) in the “Undisputed)Material Facts” of the
School Board’s Motion for Partial Summary Judgme'nt: “Subsection 90-3(b), City Code, provides
City with authority to discontinue water or sewer service‘from any premises for which the monthly
bill for any and all utility service remains unpaid/for a period of 30 days after a bill is mailed.””
School Board’s Mot. for P. Summ. J. at J 14.#Asfurther provided in that same section: “Subsection
90-3(c), City Code, further provides afipaid stormwater utility fees create a lien on properties
served.” School Board’s Mot. for/P. Summ. J. at | 14.

17.  Because the SchoolBoard feared that the City would exercise its agreed-upon right
to discontinue services;.it filed the above-captioned declaratory action, contending that it was
immune from suit, pursuant to the doctrine of sovereign immunity, for the stormwater utility fees it
incurred. Schoel Board’s Mot. for P. Summ. J. at § 6. The School Board subsequently amended its
Initial Complaint to include a count for declaratory judgment and request that the Court declare that
the School Board enjoys sovereign immunity from any suit by the City for unpaid stormwater utility
fees. School Board Mot. for P. Summ. J. at 9 8. The City counterclaimed for declaratory relief,
seeking “judgment declaring whether School Board must pay its relative contribution to its need of
City’s stormwater management program.” City’s Counterclaim at § 45. As its First Affirmative

Defense in its Answer to the Amended Complaint, the City alleged that the “City has statutory
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authority to collect fees from beneficiaries of its stormwater management program pursuant to Fla.
Stat. § 403.031(17) and School Board is a beneﬁciary of City’s stormwater management program.”
Answer at First Affirmative Defense at Ex. B hereto.

18. By way of both parties’ Motions for‘ Partial Summary Judgment, both parties now
seek a declaration from this Court regarding whether sovereign immunity has, in fact) been waived
under section 403.031, Florida Statutes.

19.  As articulated further in the Memorandum of Law below, because section 403.031°s
definition of “beneficiary” includes a “person,” with “person” being defined by subsection
403.031(5) to include a sovereign like the School Board, the'Florida Legislature has expressed a
clear, specific, and unequivocal intent to waive sovereign immunity for the School Board regarding
the collection of the utility fees charged for the”School Board’s use ot." the City’s stormwater
management system. |

Memorandum of Law

A. Standard of Review

Florida Rule of Civil Procedure 1.510(c) provides that final summary judgment “must be
rendered immediately ifithe pleadings and summary judgment evidence on file show that there is no
genuine issue as#0 any material fact aﬁd that the moving party is entitled to a judgment as a matter
of law.” Ela. R, Civ. P. 1.510(c); see also Volusia County v. Aberdeen at Ormond Beach, 760 So.
2d 126, 130 (Fla. 2000) (“Summary judgment is proper if there is no genuine issue of material fact
and if the moving party is entitled to a judgment as a matter of law.”). Summary judgment “is
designed to provide trial judges with authority to terminate litigation without the necessity of a full
trial if it is apparent that there is no genuine issue of a material fact to be settled” and final judgment
is proper as a matter of law. Jones v. Stoutenburgh, 91 So. 2d 299, 302 (Fla. 1957). The main

objective “is to determine the existence of a material factual issue.” Id If none exists, and if the
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moving party is otherwise entitled to judgment as a matter of law, sumrﬁary judgment is warranted.
See id.
B. Principles of Waiver of Sovereign Immunity and Statutory Construction

The “Florida Constitution provides that the Legislature can abrogaté the state’s sovereign
immunity.” Am. Hﬁme Assur. Co. v. Nat’l R. R. Passenger Corp., 908 So. 2d 459, 471 (Fla. 2005);
Klonis v. Dep't of Rev., 766 So. 2d 1186, 1189 (Fla. 1st DCA 2000) (“Unquestionably, the Florida
Legislature has the constitutional power to enact laws waiving soverez:gn immunity.” (Emphasis
added)). Specifically, article X, section 13 of the Florida Constitution states that: “Provision may
be made by general law for bringing suit against the statesas to, all liabilities now existing or
hereafter originating.” Hence, even though a sovereignis gc;nerally immune from suit, that
immunity is waived if the Legislature, by statut€, has\shown the legislative intent, through a
statute’s express language, to waive such immunity. See, e.g., Maggio v. Fla. DOL & Empl. Sec.,
899 So. 2d 1074, 1078-79 (Fla. 2005);7Jones v. Brummer, 766 So. 2d 1107, 1108 (Fla. 3d DCA
2000); Klonis, 766 So. 2d at 1189-90.\, And, “[a]lthough a waiver of sovereign immunity by
legislative enactment must be clear; specific, and unequivocal, no particular magic words are
required.” Klonis, 766-So. 2d at 1190 (citation omitted). All that must be demonstrated is a clear
“legislative intent'to allow suits against the State of Florida and any of its agencies.” Id.

“When construing a statutory provision, legislative intent is the polestar that Guides the
Court’s inquiry.” Maggio, 899 So. 2d at 1076 (internal quotation marks omitted). “Legislative
intent is‘determined primarily from the language of the statute. Thus, we first look to the language
used in the Act.” Id. at 1076-77 (citation omitted). In analyzing the wording of a statute, it is
presumed that the Florida Legislature stated “what it meant, and meant what it said.” Klonis, 766
So. 2d at 1189. “However, when a term is not otherwise defined within a statutory scheme, “[i]t is

appropriate to refer to dictionary definitions when construing its meaning.”” E.A4.R. v. State, 4 So.
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3d 614, 632 (Fla. 2009) (alterations in original) (quoting Barco v. Sch. Bd. of Pinellas County, 975
So. 2d 1116, 1122 (Fla. 2008)); see also Arnold, Matheny & Eagan, P.A. v. First Am. Holdings,
Inc., 982 So. 2d 628, 633 (Fla. 2008) (stating that when a term is not otherwise defined in a statute,
it must be given its “plain and ordinary meaning,” which courts may discern through reference to
dictionary definitions). Further, if the language of a statute is ambiguous and lacks a statutory
definition, courts must use the rules of statutory construction to resolve the ambiguity, including
resorting to case law or other statutory provisions which define the term. (See Raymond James Fin.
Servs., Inc. v. Phillips, 110 So. 3d 908, 910 (Fla. 2d DCA 2011) (quashed on other grounds in
Raymond James Fin. Servs. v. Phillips, 38 Fla. L. Weekly S325(Fla; May 16, 2013).

For example, in Maggio, the Florida Supreme{Court_ held that the Florida Legislature
demonstrated a “clear, specific, and unequivocal intent to, waive sovereign immunity” in Florida’s
Civil Rights Act (the “Act”). Maggio, 899-Son2d at 1078. The basis for this holding was as
follows:

First, the Florida Civil Rights Act contains a waiver of sovereign immunity

independent of the waiver(contained in section 768.28. Section 760.10(1)(a),

Florida Statutes (2003), provides that it is an unlawful employment practice for an

employer to "discriminate/against any individual with respect to compensation,

terms, conditions, or privileges of employment, because of such individual's race,

color, religion, sex, national origin, age, handicap, or marital status." Under the

Act, the term "employer" is defined to mean "any person employing 15 or more

employees,. . . and any agent of such person." § 760.02(7), Fla. Stat. (2003)

(emphasis added). The Act further defines "person” to include "the state; or

any governmental enftity or agency." § 760.02(6), Fla. Stat. (2003). The inclusion

of the"State in the definition of "person” and, hence, "employer” evidences a

clear, specific, and unequivocal intent to waive sovereign immunity.

Id. at 1078-79 (emphasis added). The same result was reached by both the First District in Klonis,
and the Third District in Brummer. See Klonis, 766 So. 2d at 1190 (Fla. 1st DCA 2000) (stating that

"the Florida Legislature intended to waive, and did waive, the State of Florida's sovereign immunity

under Chapter 760" by including “the state” and “any governmental entity or agency” in the
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definition of “person” under the Act); Brummer, 766 So. 2d at 1108 (determining that the Act, by
including “the state” and “any governmental entity or agency” in the definition of “person” ﬁnder
the Act, "evidences legislative intent that civil actions . . . under [the Act] be prosecuted against the
state™).

Indeed, a sovereign has been held to be a “person” within the contextual meaning of a
statute, resulting in waiver of sovereign immunity. For example, in Sofith) Florida Water
Management District v. Layton, 402 So. 2d 597, 598 (Fla. 2d DCA 1981), the Second District
“conclude[d] that the legislature intended to include the state and its agencies within the meaning of
‘persons’ as used in section 704.01, [Florida Statutes].” There, “Chapter 704 d[id] not define the

29

word ‘person,”” making no “distinction between ‘persons’ and ‘public bodies,” “bodies politic,” or
P g p P p

‘political subdivisions.”” Id. Because of such lagk of distinction, the Second District found “no
basis for necessarily assuming the legislaturerintended one here.” Id. Given the statute’s context,
the Second District then concluded “that'the legislature intended to include the state and its agencies
within the meaning of ‘persons’ as'used in section 704.01.” Id.

In fact, “[f]or purposes of paying its utility bills,” a sovereign has been held to be “a ‘person’
within the meaning ofisection 180.13(2), Florida Statutes (2008),” Gaineville I, 778. So. 2d at 529
n.5, which states:

Thescity,council, or other legislative body of the municipality, by whatever name

known, may establish just and equitable rates or charges to be paid to the

munieipality for the use of the utility by each person, firm or corporation whose

premises are served thereby; and provided further, that if the charges so fixed are

not paid when due, such sums may be recovered by the said municipality by suit

in a court having jurisdiction of said cause or by discontinuance of service of such

utility until delinquent charges for services thereof are paid, . . ..
(Emphasis added). “Any other construction of the statute would put municipalities at risk for

having to furnish state. and federal agencies not just stormwater utility services but all municipal

utility services without payment.”" Id. (emphasis added). “This construction of the statute finds
12



support in the opinion in South Fla. Water Management Dist. v. Layton, 402 So. 2d 597, 598 (Fla.
2d DCA 1981), where the court said, in addressing a state agency's contention that it was not a
‘person’ within the meaning of an applicable statute,” that the state and its agencies were, indeed,
within that statute’s definition of a “person.” Id.
C. A “Beneficiary” of a “Stormwater Utility” May be Charged a Stormwater Utility Fee

“Stormwater runoff may cause flooding and threatens water quality in urban areas.”
Gainesville II, 863 So. 2d at 141. “Therefore, stormwater must be collected, conveyed, treated, and
disposed of.” Id. To that end, “Florida law requires local governmentssto establish stormwater
management programs.” Id. (citing § 163.3202(2)(d), Fla. Stat. and § 403.0891, Fla. Stat.). “To
fund such programs, local governments may ‘[c]reate ofie of more stormwater utilities and adopt
stormwater utility fees sufficient to plan, constructy operate, and maintain stormwater management
systems set out in the local program required, pursuant to s. 403.0891(3).”” Id (quoting §
403.0893(1), Fla. Stat.): see also City of Key West v. Key West Gold Club Homeowners’, 2017 Fla.
App. LEXIS 7804, *2 (Fla. 3d DCA,May 31, 2017) (“The State has authorized municipalities ’to
create stormwater utilities inforder to'fund stormwater management.”). “The purpose of these laws
is to control floodingand to prevent pollution—the later being deemed by the Legislature as ‘a
menace to publicshealth‘and welfare.”” Key West Gold Club Homeowners’, 2017 Fla. App. LEXIS
7804 at *2 (quoting § 403.021(1), Fla. Stat.). A “stormwater utility” is defined as: -

the funding of a stormwater management program by assessing the cost of the

program to the beneficiaries based on their relative contribution to its need. It is

operated as a typical utility which bills services regularly, similar to water and
wastewater services.

§ 403.031(17), Fla. Stat. (emphasis added).
“A stormwater utility fee is a special type of user fee. User fees must be voluntary in the

sense that a payer must be able to avoid the fee by declining the benefit.” Key West Gold Club
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Homeowners’, 2017 Fla. App. LEXIS 7804 at *9. “The law is well established, however, that a
property owner elects to pay a stormwater utility fee when it elects to discharge stormwater rather
than retain it.” Id.; see also Gainesville II, 863 So. 2d at 146 (“Properties that are either
undeveloped or implement ways to retain all stormwater on site are exempted. Therefore, property
owners can avoid the fee either by not developing the property or by implementing a system to
retain stormv;/ater on site.”).

“They cannot however, elect to discharge stormwater runoff and also refuse to pay for the
programs which the legislature has determined are necessary! to mitigate the ‘flooding,
overdrainage, environmental degradation and water pollution’”generated by the discharges.” Key
West Gold Club Homeowners’, 2017 Fla. App. LEXIS 7804 at *10 (quoting § 403.031(16), Fla.
Stat.). This is because, “[l]ike similar statutes, thestatute at issue [i.e., § 403.031(17)] authorizes
stormwater utility fees to be paid based uponva ratepayer’s contribution to the need for, and benefit
from, the stormwater utility.” Id. at _*10-11 (emphasis added) (citing § 403.031(17)). Indeed,
following the enactment of section '403.031(17), “the Florida Supreme Court has held,

2%

‘beneficiaries’ of a municipal stormwater utility ‘can be charged.’” Id. at *11 (quoting Gainesville
II, 863 So. 2d at 145)., Hence, a “beneficiary” of a stormwater management system “can be
charged” and is iable for a “utility fee.” Id. (“’fo decide if the Association, Gold Course, and
Hospital can be,charged a utility fee, we must decide if they contribute to the need~for and benefit
from the stormwater manaéement system established by the stormwater utility.”).

For example, in Key West Gold Club Homeowners’, 2017 Fla. App. LEXIS 7804 at *9-16,
the Third District held that a city could lawfully charge stormwater utility fees _under sections
403.0891(3) and 403.031(17). This was because the undisputed evidence showed that the owners

contributed to the need for the stormwater utility by discharging stormwater and that they benefited

from the utility’s flood control and pollution control measures, which prevented flooding of their
14



A
properties and protected the quality of the surrounding water. As part of the reasoning for this
conclusion, the Third District articulated the following public policy considerations regarding the
assessment of stormwater utility fees:

More importantly, the legislature has enacted a law that authorizes municipalities

to fund these stormwater anti-pollution management programs from utility fees

charged to landholders whose properties generate stormwater runoff. See'§§

403.0891(3), .031(17); Fla. Admin. Code R. 62-40.431(3). Whether or not a"¢ourt

agrees with the legislature's public policy to fund these services through utility

fees is of no moment. It is within the province of the legislature.te adthorize

stormwater utility fees to pay for programs necessitated by stormwater runoff.

Id. at *15.
D. Sovereign Immunity is Waived Because the Definition of a “Beneficiary” Includes a

“Person,” Which is Specifically Defined in § 403:031; Florida Statutes to Include “the

State or any Agency or Institution Thereof”

It is undisputed that the School Board directly benefits and is, therefore, a beneficiary of the
City’s stormwater management system. As‘a result, the School Board is assessed a stormwater
utility fee. However, at issue is whether the“Florida Legislature, by way of section 403.031,
expressly waived sovereign immunity fonthe School Board regarding a suit for collection of those
stormwater utility fees. Specifically, whether the School Board is included in the definition of
“beneficiaries,” as thatsterm is used, understood, and defined in subsection 403.031(17). If the
School Board is ihicludediin that definition, sovereign immunity is waived.

This"is supported by the decisions in Maggio, Brummer, and Klonis, where it was expressly
held_that ‘because the sovereign was included in the definition of “person,” it also fell within the
definition of “employer,” resﬁlting in an express waiver of sovereign immunity. See Maggio, 899
So. 2d at 1078-79; Klonis, 766 So. 2d at 1190; Brummer, 766 So. 2d at 1108. More specifically,
“employer” was defined to mean “person,” and “person,” under the Florida Civil Rights Act, was

defined to include “the state; or any government or agency.” See Maggio, 899 So. 2d at 1078-79.

In Maggio, the Florida Supreme Court held that “[t]he inclusion of the State in the definition of
15



‘person’ and, hence, ‘employer’ evidences a clear, specific, and unequivocal intent to waive
sovereign immunity” under the Florida Civil Rights Act. Jd. at 1079.

Likewise, in this case, the definition of “beneficiary” includes a “j)erson,” and the definition
of “person” in section 403.031 includes “the state or any agency or institution thereof,” resulting in
a clear, specific, and unequivocal intent to waive sovereign immunity for the ¢collection of
stormwater utility fees. In particular, section 403.031—and, hence, the FAWPCA—does not
specifically define a “beneficiary.” As a result, in discerning what the Legislature intended
“beneficiary” to mean, the Court may turn to the plain and ordinary meatiing of that term, as set
forth in its dictionary definition. See E.4.R., 4 So. 3d at 632;Arnold, Matheny & Eagan, P.A., 982
So. 2d at 633. That dictionary definition includes “person.’”” Specifically, Black’s Law Dictior;ary
_ defines “beneficiary” as: “A person who is designated,to'benefit from an appointment, disposition,
or assignment.” Beneficiary, Black’s Law Dictionary 149 (7th ed. .1999). “Beneficiary” has also
been defined as follows: “a person/sor, group that receives benefits, profits, or advantages.” -
Beneficiary, Random House Webster/s College Dictionary 125 (2000 ed.). Hence, in accordance
with the dictionary definition of “beneficiary,” that term includes a “person.”

Next, the defisition of “person” is specifically defined in section 403.031; hence, that
statutory definition controls. See, e.g., Maggio, 899 So. 2d at 1076-77; see also Joshua v. City of
Gainesville] 768,5S0.2d 432, 435 (Fla. 2000) (“When interpreting a statute and attempting to discern
legislativeiintent, courts must first look at the actual language used in the statute.”). That statutory
definition, as provided in subsection 403.031(5), includes a sovereign, like the School Board, as it
states:

“Person” means the state or any agency or institution thereof, the United States

or any agency or institution thereof, or any municipality, political subdivision,

public or private corporation, individual, partnership, association, or other entity
and includes any officer or governing or managing body of the state, the United
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States, any agency, any municipality, political subdivision, or public or private
corporation.

403.031(5) (emphasis added). _

Accordingly, like in Maggio, where the definition of “employer” included a “person,” which
was statt;‘;orily defined to include the sovereign; here, the definition of “beneficiary” includes a
“person,” which is statutorily defined to inch‘lde the sovereign. As a result—as with, the Florida
Civil Rights Act in Maggio—the Florida Legislature, via section 403.031,-has‘€xpressed a clear,
specific, and unequivocal intent to waive sovereign immunity for the collection of stormwater
utility fees.

Therefore, this Court should deny the School Board’s/Motion for Partial Summary
Judgment and grant the City’s Partial Motion for Surhmary,Jadgment, concluding that the School
Board does not enjoy sovereign immunity from suitifor the collection of the stormwater utility fees
assessed by the City for the School Board’s use of the City’s stormwater management system.

E. The Decisions in Key West, and~Gainesville III are Distinguishable and, Hence,

Inapplicable. In Addition, the Decision in Clearwater Should be Disregarded, as It is a

Per Curiam Affirmance Without Written Opinion and, as Such, has Zero Precedential

Value.

.The School Boatd relies primarily on the Third District’s decision in City of Key West v.
Florida Keys Community College, 81 So. 3d 494 (Fla. 3d DCA 2012), for its position that it is not
liable for payment of the City’s stormwater utility fees. That decision, however, is distinguishable
from this'ease"and, hence, inapplicable. Specifically, in Key West, unlike in this case, the sovereign
being charged (i.e., the Community College) was not a “beneficiary” of the City of Key West’s
stormwater system. More specifically, “[t]he City ha[d] no operational stormwater system on the
College’s property, and ha[d] not identified any of the City’s facilities that collect or treat

stormwater generated by the College’s property.” Key West, 81 So. 3d at 496. In fact, the College

property at issue was situated in a way in which stormwater ran off on its own into the Gulf of
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Mexico and, hence, was not in need of a stormwater management system. See id. By contrast; in
this case, it is undisputed that the sovereign entity (i.e., the School Board) is a “beneficiary” of the
City’s stormwater system, as over twenty School Board Properties directly benefit therefrom.

The decision in Key West is also distinguishable and, hence, not applicable to the facts of
this case because nowhere in that decision did the Third District address section 403.031(17), and
the definitions of “bepeﬁciary” and “person” found in that statutory subéection. Indeed, the Third
District never addressed whether, via those definitions, the Florida Legislature expressed an intent
to waive sovereign immunity for a “beneficiary” of a stormwater system. Rather, the Third District
examined whether Chapter 403, generally, “exempt” state‘owned property from payment of
stormwater utility fees. See id at 497 (“The City contends that the College is not protected by
sovereign immunity because Chapter 403 does notexempt’ state-owned property from payment of
stormwater utility fees.”). The Third District’concluded that Chapter 403 did not provide for such
an exemption and, as such, sovereign immunity'was not waived. See id. at 497-98. But again, the
Court never decided, as the City requests this Court to decide, whether, via the definitions of
“beneficiary” and “person” it section 403.031, the Florida Legislature expressed an intent to waive
sovereign immunity.

The School Board also relies on the First District’s decision in City of Gainesville v. State
DOT (“Gainesville IIT””), 920 So-: 2d‘ 53 (Fla. 1st DCA 2005). That decision is also inapplicable
because, like'the Third District in Key West, nowhere in that decision did the First District address
section 403.031(17) and the definitions of “beneficiary” and “person” found in that statutory
subsection. Indeed, like the Third District in Key West, the First District in Gainesville III never
addressed whether, via those definitions, the Florida Legislature expressed an intent to waive
sovereign immunity for a “beneficiary” of a stormwater system. In fact, the foundation of legal

reasoning in that decision was whether the Florida Legislature waived sovereign immunity in
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Chapter 180 of the Florida Statutes. The First District never addressed whether such a waiver
existed in subsection 403.031(17).

Accordingly, for these reasons, the Third District’s decision in Key West and the First
District’s decision in Gainesville III are distinguishable and, hence, inapplicable. As such, they do
not cc;ntrol _gmd the Court, in accordance with the analysis provided in this Motion, should hold that
there is, in fact, a waiver of sovereign immunity set forth in section 403.031.

In addition, the Court should disregard any reliance by the School/Board on the per curiam
affirmance without written opinion in City of Clearwater v. School Board of Pinellas County, 17
So. 3d 1287 (Fla. 2d DCA 2009), and the reasoning of the/.lower court in that matter. This is
because that decision and the reasoning of the loweér tribunal from which érises has zero
precedential value. See Dep’t of Legal Affairs v. Dist.,Court of Appeal, 5th Dist., 434 So. 2d 310,
311 (Fla. 1983).(“The issue is whether a per,curiam appellate decision with no written opinion has
any precedential value. We hold that it/does not.”). This includes the reasoning and conclusions of
the lower court from which the per euriam decision arises. See id. at 312 (stating that “[a] per
curiam affirmance without opinion does not bind the appellate court in another case to accept the
conclusion of law omwwhich the decision of the lower court was based,” and rejecting the
proposition that d per ctriam without opinion is an approval of the judgment of the lower court
(internal quotation marks omitte&)). Thus, “because such decisions have no precedential value, a
court may,take the view that it desires not to consider such cases in any circumstance, and it may
properly'disregard such a reference in briefs or arguments presented.to it.” Id: at 313. Accordingly,
in accordance with the Florida Supreme Court’s pronouncement that a per curiam decision without
written opinion has no precedential value for it or its lower court’s reasoning, this Court should
disregard any reference to the decision in Clearwater, the lower court’s reasoning for that decision,

and any arguments in reliance therewith.
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WHEREFORE, this Court should enter an Order denying the SchooliBoard’s_ Motion for

Partial Summary Judgment and granting the City’s Motion for Partial Summary Jﬁdgment,

concluding that the School Board does not enjoy sovereign immunity from suit for the collection of

_ the stormwater utility fees assessed by the City for the School Board’s use of the City’s stormwater

management system; and grant such other relief that it deems just and proper.

CITY OF WEST PALM BEACH
P. O. Box 3366

West Palm Beach, FL 33402
Telephone: (561) 822-1354
Facsimile: (561) 822-1373

By: /s/ Douglas N¢ Year,qm
Douglas N. Yeargin

Chief Assistant City, Attorney
Fla. Bar Ne. 777560

By: /s/"Anthony M. Stella
Anthony M. Stella

Assistant City Attorney
.Florida Bar No.: 57449

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that(a true,and correct copy of the above and foregoing was served via e-
service to the parties listed below,.this 26th day of July, 2017.. .

Hollie N. Hawn, Esq.

Assistant General'Counsel - ,
School Board of Palm Beach County
Office of thé"General Counsel

Post Office Box 19239

West Palm Beach, FL 33416-9239

blair.littlejohn@palmbeachschools.org,
hollie.hawn@palmbeachschools.org,

lesline.gregory@palmbeachschools.org,

dotty.fairbanks@palmbeachschools.org

John J. Fumero, Esq.
John K. Rice, Esq.

Nason, Yeager, Gerson, White & Lioce, P.A

7700 Congress Avenue, Suite 2201, Boca Raton; FL. 33487

ifumero@nasonyeager.com
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jrice@nasonyeager.com

kchang@nasonyeager.com

By: /s/ Anthony M. Stella
Anthony M. Stella
Fla. Bar No. 57449
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Filing # 37582056 E-Filed 02/09/2016 12:35:40 PM

IN THE CIRCUIT COURT OF THE 15TH JUDICIAL CIRCUIT §
IN AND FOR PALM BEACH COUNTY, FLORIDA

CASE NO.:502013 CA 010144XXX MB AH
THE SCHOOL BOARD OF PALM BEACH
COUNTY, a political subdivision of the
State of Florida,

Plaintiff,
CITY OF WEST PALM BEACH, a Florida

Municipal Corporation,

Defendant.

AMENDED COMPLAINT FOR DECLARATORY JUDGEMENT
and PERMANENT INJUNCTION

Plaintiff, THE SCHOOL BOARD'OF PALM BEACH COUNTY, a political subdivision

of the State of Florida (“SCHOQOL BOARD”), pursuant to Rule 1.190 of the Fla. R. of Civ. P,
files this Amended Complaint and s1.1es Defendant, CITY OF WEST PALM BEACH, a Florida
municipal corporation(‘CITY”) and alleges:
GENERAL ALLEGATIONS

1. This\Court has jurisdiction over this matter pursuant to Article V, Section 5 of the
Florida\Constitution, Sections 26.012 and 86.011, Fla. Stat.

2. Venue is proper in Palm Beach County, Florida, because both parties primary

place of business is within Palm Beach County and the dispute arose in Palm Beach County.

EXHIBIT

Page 1 of 10




3. SCHOOL BOARD is a corporate body politic organized in accordance with Article
IX, Section 4 of the Florida Constitution and §1001.40, Florida Statutes and is authorized to
institute this action by section 1001.41(4), Florida Statutes.

4. CITY is a municipal corporation, organized and existir;g under the laws of the State
of Florida, and located in Palm Beach County, Florida.

5. This is an action for declaratory relief pursuant to Chapter 86 of the Elofida Statutes.

6. CITY’s stormwater utility was established in Oc;tober 1993 ‘and serves propertieé
located within the corporate limits of the City.!

7. CITY’s stormwater facilities (the “Stormwater'System”) consist of a system of
canals, storm sewers, flood protection and water control\stfuctures that ultimately collect and
convey stormwater to the Lake Worth Lagoon.

8. CITY’s Stormwater System facilities comprise approximately 14.8 miles of canals,
9,850 manholes and 210 miles of stormysewers, and its operation and maintenance program
consists of cleaning and repairing catch basins, manholes, culverts, canals and ditches, as required,
and the performance of street sweeping activities. See City of West Palm Beach Resolution No.
92-11 (Apr. 18, 2011).

9. Prior t0 1994, funding for the CITY’s stormwater management and associated
capital improvements was provided through the City’s General Fund and- Local Option Gas Tax

Fund.

'In 1986, the Florida Legislature enacted Sections 403.081 through 403.0896, Fla. Stat., as part of the Florida
Air and Water Pollution Control Act, which mandated that local governments establish stormwater management
programs. As a tool for implementing these stormwater programs, the Legislature authorized counties and
municipalities to create stormwater utilities and adopt stormwater utility fees in order to sufficiently to plan, construct,
operate, and maintain stormwater management systems. Section 403.0893, Fla. Stat.
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10.  With enactment Ordinance No. 2645-93, CITY implemented a monthly fee for each '
equivalent stormwater unit (“ESU”) in its stormwater service area.

11. CITY’s stormwater utility fee has been the primary source of funding for the
CITY’s stormwater management activities since the creation of the utiiity.

12.  The Stormwater Utility Fund is an enterprise fund of the CITY which.accounts for
the operations, capital expenditures and revenues of the Stormwater System.

13.  CITY’s Utilities Department issues monthly utility bills for ‘st-ormwater service and
the stormwater fee is identified as a separate line item on the monthly utility bill.

14.  CITY’s Stormwater System is integrated and intetconnected with the regional flood
control system that is operated and managed by the South Florida Water Management District
(“SFWMD"”).2 '

15. The SFWMD’s flood control systém handles extreme rainfall in order to prevent
flooding.

16.  As required by sta‘;e law, and regulations, each of the SCHOOL BOARD’s
educational facilities located/within the' CITY are designed and permitted to the standards of the
SFWMD. |

17. In2012 the Third District Court of Appeals ruled that that Florida Keys Community
College enjoyed sovereign immunity from paying stormwater fees to the City of Key West because
there was'no written agreement between the parties to establish that Florida Keys Community

College had waived its sovereign immunity. 81 So.3d 494 (2012).

? One of the largest water control systems in the world, the primary system is operated by the SFWMD and
consists of approximately 2,000 miles of canals and 2,800 miles of levees/berms, more than 650 structures and 700
culverts, and nearly 70 pump stations. Excess water from heavy rains is directed through waterways using pump
stations” and other structures to storage areas or coastal discharge points to relieve flooding. See

http.//www.sfwmd.gov/portal/page/portal/levelthree/Drought%20and%20Fiood.



18.  There is no written agreement between CITY and SCHOOL BOARD regarding the
payment of stormwater uti.lity fees.

19.  Prior to the Key West ruling, SCHOOL BOARD timely paid its stormwater utility
fees; however, following this decision, it notified CITY of its intent to stop paying the monthly
fees. Letter from S. Wood to C. McKenna, Municipal Stormwater Fees (May 185.2012), See
Exhibit “A”.

COUNT I - DECLARATORY JUDGMENT

20.  The SCHOOL BOARD incorporates by reference paragraphs/1 through 19 of its
Amended Complaint claim as if fﬁlly set out herein.

21. On or about April 2012, SCHOOL BOARD $topped paying CITY’s stormwater
utility fee. |

22.  Despite the fact that there is no'written agreement, CITY argues that the SCHOOL
BOARD is responsible for payment of‘the stormwater utility fees pursuant to its Stormwater
Ordinance. West Palm Beach, Flofida, Code of Ordinances §90.166.

23.  While the CITY has withdrawn its original threat to plug the stormwater drainage
at the SCHOOL BOARD’s schoo.ls to prevent the schools from draining into the CITY’s
Stormwater System, it has threatened to employ other measures authorized by its Code of
Ordinances,to force the SCHOOL BOARD to pay.

245, _Specifically, CITY asserts tl'lat it can discontinue potable water and sewer services

to SCHOOL BOARD?s schools for non-payment of stormwater utility fees.> West Palm Beach,

3 In contrast to the stormwater utility assessments and fees charged by the City, the School Board timely
pays all potable water and sewer charges billed by the City for all schools within the City because there is
an explicit statutory waiver of sovereign immunity for the same. Hence, there is no dispute regarding the
waiver of sovereign immunity for liability to pay these charges.
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Florida, Code of Ordinances §90.167 and §90.4. Also See billing statements attached as
Composite Exhibit “B”.

25.  The CITY claims that SCHOOL BOARD has accrued unpaid stormwater charges
of approximately one million dollars ($1,000.000.00) since 2012.

26.  In Florida, sovereign immunity is the rule rather than the exception. Pan—-Am
Tobacco Corp. v. Department of Corrections., 471 So.2d 4, 5 (Fla.1984).

28.  Since the SCHOOL BOARD is a governmental entity of the State of Florida, it is
entitled to sovereign immunity, absent express waiver.

29.  Itis well established that only the legislature hag authotrity to enact a general law
waiving sovereign immunity and that any waiver must be ‘cleat and unequivoéal. Manatee
County v. Town of Longboat Key, 365 So.2d 143, 147 (Fla}1978)

30.  While Chapter 403, Florida Statutes,establishes public policy concerning
environmental control in Florida, and §403.0893; Fla. Stat., provides for state, regional and loc'al
stormwater funding and management,,it does not contain any language indicating that the
legislature intended to V\;aive sovereigh immunity for payment of stormwater fees. Cify of Key
West v. Florida Keys Community College, 81 So0.3d 494, 498 (Fla. 3" DCA 2012).

31. Lik-ewi'se, Chapter 1.80, Florida Statutes, does not provide for a waiver of
sovereign immunity for payment of stormwater fees and absent a written agreement for payment
of stormwater fees, a government entity enjoys sovereign immunity from paying these fees. Id at
499 and City of Gainesville v Florida Department of Transportation, 920 So.2d 53, 54 (Fla. 1

DCA 2006) and City of Clearwater v. School Board of Pinellas County, 17 So.3d 1287(Fla. 2d

DCA 2009).



32. Applyingthe foregoing principles here, it is clear to see that governmental agencies,
like SCHOOL BOARD are immune from payment of stormwater utility fees under Florida law.

33..  Nevertheless, a state agency can waive the protections of sovereign immunity when
it enters into an express written contract. City of Fort Lauderdale v Israel, 40 Fla. L. Weekly
D2325 (Fla. 4&.1 DCA October 14, 2015) and Brevard County v Morehead III, 2012 WL 9239608
(Fla. 5" DCA Dec. 18, 2015).

34.  Given that there is no written agreement between the CITY and SCHOOL BOARD,
the SCHOOL BOARD enjoys sovereign immunity from the payment of the CITY’s stormwater
utility fees.

35.  SCHOOL BOARD contends that it is immimeArom the payment of CITY’s
stormwater utility fees under Florida law.

36.  SCHOOL BOARD has an actual, present and adverse interest in the subject
dispute because the CITY asserts that SCHOOL'BOARD is responsible for paying its
stormwater utility fees.

37.  There is a bona fide, actual, present and practical need for this Court to declare or
determine the rights, status, and other equitable and legal relations between SCHOOL BOARD
and CITY as to the applicability of sovereign immunity for the payment of CITYs stormwater
utility fees.

38y, The issuance of a declaratory judgment opining whether SCHOOL BOARD
enjbys sovereign immunity from the payment of CITY s stormwater utility fees would be of

interest to the parties to this action.



COUNT II — PERMANENT INJUNCTION
39.  The SCHOOL BOARD incorporates by reference paragraphs 1 through 38 of its
Amended Complaint claim as if fully set out herein.
40. The Florida Constitution provides that “The education of children is a

fundamental value of the people of Florida. It is, therefore, a paramount duty of the state to

" . make adequate provision for the education of all children residing within its borders” Art. IX,

§1(a), Fla. Const.
| 41.  If CITY disconnects, plugs, blocks or otherwise compromises stormwater utility
service to the SCHOOL BOARD’s facilities, it is inevitable thaf the s¢hools will flood and the
SCHOOL BdARD would have no choice but to close its Sehools.in the; interest of health, safety
and welfare of the students, teachers and school staff.

42.  Likewise, if CITY disconnectss plugs, blocks or otherwise compromises potable
water and/or sewer service to the SCHOOL BOARD’S facilities for non-pa}-'ment of the subject
stormwater fees, the SCHOOL BOARD would have. no choice but to close its schools in the
interest of health, safety and Wwelfare ‘of the students, teachers and school staff.

43.  To be sure, any threat to disconnect, plug, block or otherwise compromise
stormwlater utility service is tantamount to a violétion or a severe undermining of the State’s
Constitutional mandate to the SCHOOL BOARD to provide education to the children in Palm
BeachCounty. | ,

44. Public policy considerations require that CITY be permanently enjoined from
compromising stormwater utility service to the SCHOOL BOARD. |

45.  To obtain a permanent injunction the SCHOOL BOARD must establish a clear

legal right, an inadequate remedy at law and that irreparable harm will arise abéent injunctive



relief. Liberty Counsel v Fla Bar Bd of Governors, 12 So.3d 183, 186 (Fla. 2009); K. W. Brown
& Co., v McCutchen, 819 So0.2d 977 (Fla. 4% DCA 2002). '

46.  First, disconnecting, plugging, blocking or otherwise compromising stormwater
utility service to the SCHOOL BdARD,_ without application and approval by the South Florida
Water Management District violates §373.413(1), Fla. Stat. (2015).

47.  Thus, CITY is prohibited from unilaterally compromising stormwaterervice to
SCHOOL BOARD.

48.  Next, any disconnection, plugging, blocking or other compromises to stormwater,
potable water and sanitary sewer utility service by CITY for nofi-payment of the subject
stormwater fees is not authorized by CITY’s own ordinances/r Florida law, Ordinance No.
2645-93, Ordinance 90-4 or §403.0893, Fla. Stat. (2015).

49.  Asaresult, the SCHOOL BOARD has a clear legal right to uninterrupted

- stormwater, potable water and sanitary séwer utility service by CITY as it relates to the
.SCHOOL BOARD’s non-payment of stormwater utility charges and fees.

50.  Florida courtsthave consistently held that interruptions of a utility service, similar
to a stormwater utility,.are the types of irreparable harm that would render any other remedy at
law inadequate and provide the basis for injunctive relief. City of Gainesville v Gainesville Gas
& Electric Power Co., 65 Fla. 404 (Fla. 1913) and Miami Gas Co v Highleyman, 77 Fla. 523 (Fla
1919).

) 51.  Any plugging or blocking of stormwater drainage outfalls-during a period of
heavy rainfall will cause flooding of the SCHOOL BOARD’s buildings, schools, roadways,

parking lots, ball fields and playgrounds.



52.  Without a functioning stormwater system during a period of heavy rainfall many
of the SCHOOL BOARD?’s facilities would be forced to close due to the threat to the public’s
health, safety and welfare.

53.  Clearly, the SCHOOL BOARD will suffer irreparable harm should CITY decide
to disconnect, plug, block or otherwise compromise the stormwater service.

54. This irreparable harm to the SCHOOL BOARD, its students, teachersfand staff
cannot be measured or corrected by a future remedy of this honorable Court.

55.  Additionally, there is no cause of action or amoqnt of money that can compensate
the SCHOOL BOARD for the damage to the public, students, t€achers and the SCHOOL
BOARD if any of the schools had to be closed due to flooding directly caused by any
disconnection, plugging, blocking or otherwise compromising stormwater utility service by the
CITY.

WHEREFORE, SCHOOL BOARD respectfully requests this Court:

A. Take jurisdiction over thisiaction for purposes of rendéring a declaratory decree;

B. Having takenjurisdiction, enter judgment in favor of SCHOOL BOARD.

C. Enter an Order finding that SCHOOL BOARD enjoys sovereign immunity for
paymentiof CITY’s past, present and future stormwater utility fees;

D. Enter an order declaring that CITY is prohibited from initiating or performing any
collection activities against the SCHOOL BOARD or any of its educational
facilities for non-payment of its stormwater utility fees including, but not limited
to disconnection, plugging, blocking or otherwise compromising stormwater
utility service; discontinuing, interrupting or ciisconnecting of potable water and

sanitary sewer services to any of the SCHOOL BOARD’s facilities.



E. For any other relief this Court deems provident.
F. Retain jurisdiction over the Parties and the subject matter to assess reasonable costs

to the SCHOOL BOARD that this Court deems just.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent-via e-mail
transmission Kimberly Rothenburg, Esq., krothenburg@wpb.org; Christopher Vian Hall, Esq.,
CVanHall@wpb.org and Douglas N. Yeargin, Esq., dyeargin@wpb.org; at City of West Palm -
Beach, 401 Clematis Street, West Palm Beach, FL, 33401 and, John J. Fumero, Esq.,
jfumero@nasonyeager.com, at Nason, Yeager, Gerson, White,..Lioce, "P.A. 7700 Congress
Avenue, Suite 2201, Boca Raton, FL, 33487 this 9! day of February, 2016. -

THE SCHOOL BOARD OF PALM BEACH
COUNTY, FLORIDA

JulieAnnRico, General Counsel

Office of the General Counsel

Post Office Box 19239

West Palm Beach, FL. 33416-9239

‘Telephone: (561) 434-8746

Facsimile: (561) 434-8105

By: _/s/ Hollie N. Hawn

" Hollie N. Hawn
Assistant General Counsel
Florida Bar No.: 027642
hollie.hawn@palmbeathschools.org

lesline.gregory@palmbeachschools.org
dom.fairbanks@palmbeachsch‘ools.org
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SHERYL G.WOOD, £3Q. E;WAYNEGENT
GENERAL CObNSEL _

(614348500 FRE; &)&3&810‘5

‘ClaudecKznna Esq Cxty Attomey

"WestE Palm Beach, FL:33402-3366

‘SUBJECT: MUNICIPAL STORMWATER FEES

Dear Ms. McKennas

Enclosed pleaseﬁnd acopy of the' ki sttnct Court of Appeal 5ifecent opxmoh in the City ofKey-

West v:.Florida Keys Community: .College :case, “which feld that sidia enfities enjoysoverexgn
immunity: ﬁ'amltabﬂxtyformummpal stormwater. fees.

mmmf"mnwﬂdedby&w School District’s: utdmesmanager therty OfWest?ahn
Beach has fora pétiod of time'been: hargmgtthchgo}ms'
ofatsmomhlywmundsewnrtmmybm Consistent

leﬁerlstonoﬁ&youthatbegmnmgmﬁxthemvomespmdbythe&hm ctonA _
2012, :the:Schaol District has stopped paying the taunicipal stormwater utility fées and Alt: iture
-payments ‘will deduct : any amount reflected on the utility invoice associated with, stormwater
fees.

‘While wii apologxze ‘in,advance for any jificonvenience that the Schosl District’s cessation of
‘payment of these fees may caus ihie-City; given: the.clear’ holdmgCom in; the Key West ¢pse-and,
‘the séridiis budgetary constraints faced by the: ‘Schiool, District, "we/ cinnst iri gooii eonscxence
icontinug to pay charges for which the Scho6! District hasino Tegal obligation tetpay

Wewoutdbehappytod:swssﬂnsmamrmthyouoryomstaﬁ‘mﬁmherdetailatyom
.conveniénce.

EXHIBIT
g‘ u A 1]

PALM BEACH COUNTY SCHOCLS RATED “w*BY THE FLORIDA: DERARTMENT OF EQUM“ON —'20‘05-2010
'HOME OF FLQRIDAS FlRST LEED GOLD CERTIFIED scHooL
MBEAGHSCHO

msdrm;nhﬁxaapmmmcomaysmsqmamﬁm_ oty Provider nd Employer”




diteatiention to/thismatier.

Eﬂclom

C:  MikeBuirke, Chigf Operating Officer
Ioseph Sanehes;, Chicf of Support Dperatichs, -
Gartisof, Diréetor Plafininig: and Real Estate Services
Lee Kapp U s Manager
Blair. thtleIohn, Senior; Courisél

PﬁLM BEACH COUNTY SCHOOLS —RATED "A” BY THEFLORIDA DEPARTMENT OF EDUGATION - 2005-2010
“HOME OF FLGRIDA‘SFIRS&E[:EDGGLD CERTIF!ED SCHCOL” ~

The Scheol D&HdP&&nB&aﬂ[C&m{yB aum&aumwmmm




“sent -

Westiaw.

81 So.3d 494 37 Fla. L. Weekly Dl78

-(Cite as: 81 So 3d 494) .

sttnct Court of Appeal of Flonda,
- Third District. :
CITY OFKEY WEST Appellant,

FLORIDA KEYS COMN[UNIT Y COLLEGE Ap-
pellee. -

No..3D11417.-
Jan, 18,2012.
Rehearing Denied March 23, 2012

Background: Community college brought action

against city for declaration that it enjoyed sovereign

- immunity with respect to city's stormwater utility fees.

The Circuit Court, Monroe County, Mark H. Jones, J.,

entered summary ‘judgment in favor of college. City ;-

appealed. -

Holdings: The District Court of Aﬁpeal, -go;h'enbe_rg,
J, held that:

(1) statute that allowed municipalities -to -collect.

charges from person, firm, or cotporation served by its
public works facilities did not expressly waive ¢ol-
lege's sovereign immunity from action by city,and
(2) college was entitled to a reﬁmd of cltys storm-
water utlhty fees.

Affirmed.
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- Whereas sovereign immunity is the rule, rather

 than the exception, the converse is true of an exemp-
- tion; importantly, while an exemption must be ex- .

pressly granted, the State enjoys sovereign 1mmumty
unless. immunity is expressly waived. West's F

" Const. 10.§ 13.
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Statute that allowed municipalities to collect
charges from person, firm, or corparation served by its
public works facilities did not expressly waive com-
munity college's sovereign immunity -with respect to-
city's stormwater utility fees, where there was no
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mention of stormwater utility services in statute, city
expressly enacted its stormwater utility under a dif-
ferent chapter of the statutes than the one in _which
statute was codified, chapter of statutes in which sta-
tute was codified did not éxpressly waive sovereign
immunity, and sovereign immunity had to be ex-

pressly waived. West's F.S.A. § 180.13.
I51 States 360 €~191.1

360 States
360VI Actions
- 360k191 Liability and Consent of State to Be
Sued in General

MKL k. In general. Most Cited gg.s

Genetally, the doctnne of sovereign immunity
may be used as a shield from suit, not as a sword.

[6] Payment 294 €=387(2)

.294 Payment
294V Recovery of Payments
294k87 Duress
gg4k87(2) k. What constitutes duress, and
character 6f payment in general. Most Cited €ases

A payment is considered to havesbeen'tendered
involuntarily if payment is demanded, and the'‘poten-
tial consequences of non-payment“are sufficiently
severe 50 as to leave little or fio choice'but to. tender

payment.
m Mumcipal Corporations 268 €>'-=715

268 Mumclpal Corporauons

268X[Use. and Regulation of Public Places, -

Property, and Works )
(268X1(B) Sewers, Drains, and Water Courses

268k7135 k. Surface water. Most Cited Cases

.Community college- was entitled to a refund of
city's stormwater utility fees, from which college had
sovereign immunity, where payment was involuntary,
city threatened litigation, liéns, the discontinuance of
utility services, the denial of city ‘permits, and the
imposition of a 5%-per-month late fee and attorney
fees, which threatened actions would have severely
disrupted, if not debilitated, the financial operation of
the college.
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*495 Johnson, Anseimo, Murdoch, Burke, Piper &
Hochman, P.A., and Michael T, Burke and ‘Christo-
pher J. Steams, Fort Lauderdale, for appellant. :

Barton Smith P.L and Barton Smith, Key West, for
appellee,

Anne M. Harvey, Tallahassee, for Florida Wildlife
Federation, The Environméntaly, Confederation of
Southwest Florida and ‘Siefra Club, as Amici Curiae,
in'support of appellant.City of Key West.

Brannon & Humphries, and Steven I.. Brannock and
Maegen Peek. Luka, Tampa, for Florida Stormwater
Association; the Florida League of Cities and the City
of Gainesville, as Amici Curiae, in support of appel-
lant City of Key,West.

Walter Hagvey and Susan M, Seigle, Gainesville, for
the School Board of Miami-Dade County and the

School Board of Alachua County, as Amici Curiae, in
support*496 of Appellee Florida Keys Community
College.

. Before WELLS C.J,, and ORTINAS and RO-

THENBERG I3

ROTHENBERG, J.

The City of Key West (“the City”).appeals the
trial court's order granting final summary judgment to
Florida Keys Community College (“the College™), in
which the trial court: (1) determined that the College
enJ oys sovereign immunity from the City's imposition -

B of stormwater utility fees; and (2) directed the City
to refund the stormwater utility fees paid by the Col-
lege We affirm.

FNL1. As a technical matter, we note that the
trial court's use of the word “imposition” was
ill-advised, as sovereign immunity serves to
protect the State from suit for non-payment
of the City's stormwater utility fees, rather
‘than the impaosition of such fees. However,
the City has not objected to the.trial court's
‘loose use of lariguage, and, therefore, waives
any such argument. We, therefore, interpret
the trial court's determination to-mean that
the College enjoys sovereign immunity from
suit for non-payment of the City's stormwater
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utility fees.

" In 2001, pursuant to the authonty derived from

§ ctions 403,0891 and 403.0893 tes, the
City enacted Ordinance No. 01—06, creating a

stormwater utility system, and establishing stormwa-
ter utility .fees to fund the system. The stormwater

utility fees apply to all developed property throughout-

* the City's municipal area, including North Stock Isl-
and, where the College's main campus is located.

The City has no operational stormwater system on’

the College's property, and has not identified any of
the City's facilities that collect or treat-sformwater
generated by the Colleges property. The College's
property is accessed via College Road, which is
owned by the City. College Road is-elevated, and
" loops around North Stock Island and, consequently,
provides a boundary that keeps stormwater runoff
. generated on the island within the College Road loop,

and directs the runoff generated outside the loop into.

the Gulf of Mexico.

- The- CoIlege, which is organized and operated
under Florida law, collects and treats any stormwater.
generated -on its-property with its own stormwater
system, operated under a valid permit issued by’the
South Florida Water Management District. There is no
- written contract or agreement between the City and the
College obligating the College to pay. the’ City's
stormwater utility fees. Nonetheless, after establishing

the stormwater utility, the City billed the College for

stormwater utility services. To date, under threat of
enforcement penalties, including litigation, the impo-
sition of attorney's fees for. collection, a five percent
per month Iate fee, liens, the discontinuation of utility
services, and the denial of City permits, the College
_has paid $160,529.60 in stormwater utility fees.

The College)filed the action below, seeking,

among other- thmgs, a declaration that -the - College
enjoys sovereigndmmunity- with respect to the City's
storWater\itility fees. During the litigation, the

College filed a motion for final summary judgment, .
vihich the trial court granted upon determining that the

College is protected by sovereign immunity, and or-

dered the City to refund the $160,529.60 paid by the -

" College in qﬁlity fees. This appeal followed.

On appeal, the City contends that the trial court

erred in granting the College's- motion for summary
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judgment -because the State of Florida has waived
sovereign immunity with respect to the City's storm-
‘water utility fees. The City also challenges *497 the
trial court's determination that the College s entitled
to a refund for the stormwater utility fees it has paid
‘because: (1) sovereign immunity is a “shield” rather
than a “sword”; and (2) the College submitted pay-
ment for the stormwater utility fees “voluntarily.” We
entirely agree with the trial court's findings and are-
unpersuaded by the City's arguments to the contrary.

- THE COLLEGE ENJOYS SOVEREIGN IM-

~ MUNITY FROM SUIT.FOR NON-PAYMENT

OF THE CITY'S STORMWATER UTILITY -
' FEES.. _.

The City does'not dxspute that the College isa -
state entity ‘which, absent waiver, is entitled to sove-
reign immunity. The City, however, contends that in
Chapters 403 and 180, Florida Statutes (2009), the
Florida Legislaturé has waived sovereign immunity
withrrespect to the imposition of stormwater fees We '
dlsagree

[13{2] “The doctrine of sovereign xmmumty,
which provxdes that a sovereign cannot be sued
without its own permission, ... was a part of the Eng-
lish common law when the State of Florida. was -
founded and has been adopted and codified by ‘the

‘Florida Legislature.” Am. Home Assuranée Co. v.

Nat'l RR._Passenger Cor 08 So.2d 459. 471
(F1a.2005) (citing § 2.01, Fla. Stat. (2004)). Despite
the doctrine's expansive safeguards, “the Florida
Constitution provides that the Legislature. can abro-

“gate the state's sovereign immunity.” Jd, (citing Art. Art.

X, §13. Fla. Congt,). However, “any waiver of sove-
reign immunity must be clear-and unequivocal,” and,

 therefore, “waiver will not be found as a product of

inference or implication.” Am, Home Assurance Co.,. .

908 So.2d at 472, As a consequence, Florida courts

must “stnctly construe” any alleged legislative waiver °

of sovereign immunity. Jd Based on this staridard, we
conclude that the State of Florida has not waived

.sovereign 1mmumty thh respect to stormwater. utlhty

fees.

g Chapter 403 does not waive sovereign immunﬁ:v with

respect to the City's stormwater utility.

~ Under the mandate of section 403. 0891 Flonda
Statutes _(2009), local governments, incliding the -

City, are required- to develop stormwater programs -

that are conipatible with those developed by thie De-
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- partment of Environmental Protection and other local
governmental entities, To fulfill this responsibility, the
City enacted ordinance No. 01-06, which established
a stormwater utility and utility fees, pursuant to the
authority granted to the City by section 403.0893
which states, in pertinent part:

In addition to any other funding mechanism legally
available to local government to construct, operate,
or maintain stormwater systems, a county or muni-
cipality may:

(1) Create one or more stormwater utilities and
adopt stormwater utility fees sufficient to plan,
construct, operate, and maintain stormwater man-
agement systems set out in the local program re-

quired pursuant to 5.403.0891(3)[.]

31 The City contends that the College is- not
protected by sovereign immunity because Chapter 403
does not “exempt” state-owned property from pay-
ment of stormwater utility fees. However, the City
confuses waiver of sovereign immunity with exemp-
tion. Under Florida law, sovereign immunity is fun-.
damentally different from the protection pravided by
an exemption. Whereas “sovereign immunity s the
rule, rather than the exception,” Pan-Adm¢Tobacco
Corp. v _Dep't of Corrs., 47 IJSo=2(_i 4.5 (Fla:1984), the
converse is true of an exemption. Importantly, while
an exemptlon must be expressly .granted, *498 the
‘State enjoys sovereign immunity.unless immunity is
expressly waived. Thus, the(Legislaturé’s inaction
does not constitute a waiver of sovereign immunity.
Because Chapter 403, which specifically relates to
stormwater utility fees;.does not expressly waive so-
vereign immunity for stormwater utxhty fees, itis clear
that the State has not waived sovereign immunity in
Chapter 403.

Chapter 180 does not waive sovereign immunity with
respect to the City's stormwater utility.

~ 4, Although the City concedes that its stormwater
utility, was enacted under Chapter 403, it contends

Chapter’ 180's waiver of sovereign immunity as to

certain utilities also applies to the City's stormwater
utility. In support of its position, the.City relies on

section 180.13(2), Florida Statutes (2002), which

prov1des as follows:

The city counsel, or other legislative body of the
municipality, by whatever name Kkriown, may es-
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tablish just and equitable rates or charges to be paid
to the municipality for the use of the utility by each -
person, firm or corporation whose premises are
served thereby; and provided. further, that if the
charges so fixed are not paid when due, such sums
may be recovered by the said municipality by
suit in a court having Junsdlctlon of said cause or
by discentinuance of service of such utility until
delmquent charges for services thereof are paid....

(Emphasis added). Relying on)the'above conten-
tions, and the fact that the First District in City of
Gainesville v. Florida‘Department of Transportation,
778 So.2d 519,.529 (Fla. 1st DCA 2001) (“ Gaines-

ville I ) concluded that the/word “person™ in section
180.13 includes«‘state agencies,” the City argues that
section 180.13 authorizes the City to recover the
College's. unpaid stormwater utility fees “by suit in
court” and, ‘therefore, expressly waives sovereign
immunity.

[4] We conclude that Chapter. 180, and specifi-
cally section 180.13, does not apply to stormwater
utilities. Chapter 403 and Chapter 180 serve different
purposes: while Chapter 403 governs “Pollution
Control,” Chapter 180 governs “Municipal Public -
Works.” Although these broad subjects are clea:ly
related on certain levels, the statutory prov1s10ns of
these Chapters are not interchangeable. More impor-
tantly, section 180.06. Florida Statutes (2009), which
specifically lists the utility services within the ambit of
Chapter 180, does not include stormwater utility ser-
vices.

Any municipality or i)rivate company organized for -
the purposes contained in this chapter, is authorized:

(1) To clean and improve street channels-.or other
bodies of water for sanitary purposes;

(2) To provide means for the regulation of the
flow of streams for sanitary purposes;

(3) To provide water and alternative water sup-
plies, including, but not limited to, reclaimed water,
and water from aquifer storage and recovery and
desalination systems for domestic, municipal or
industrial uses;

{4) To provide for the collection and disposal of -

.© 2012 Thomson Reuters. No Claim to Orig, US Gov. Works.
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sewage, including wastewater reuse, and other lig-
uid wastes;

(5) To provide for the collection and disposal of
garbage;

(6) And incidental to such purposes and to enable
the accomplishment of the same, to construct re-
servoirs, sewerage systems, trunk sewers, inter-
cepting sewers, pumping stations, wells, sxphons,
intakes, pipelines, distribution systems, *499 puri-

. fication works, collection systems; treatment and
. disposal works;

{7) To construct airports, hospitals, jails and golf
courses, to maintain, operate and repair the same,
and to construct and operate in addition thereto all
machinery and equipment;

(8) To.construct, operate and maintain gas plants
and distribution systems for domestic, mumclpal
- and industrial uses; and

9 To construct such other buildings and facili-
ties as may be required to properly and economis
cally operate and maintain said works necessary.for
the fulfillment of the purposes of this chapter:

Because: (1) there is no mention of ‘stormwater
utility services in this section; (2) the City. €xpressly
enacted its stormwater utility under’Chapter'403; (3)
Chapter 180 does not expressly waive sovereign im-
munity; and (4) sovereign immunity mustbe expressly

waived, we find that the waiver of sovereign immunity-

as to certain- enumerated utilities in section 180.13
cannot and does not by inferénce apply to the City's
stormwater utility fees. See also City of Gainesville v.

Fla._Dep't of Transp., 920 So0.2d-53 (Fla._1st DCA
2006), cert. denied, 935 So.2d 1219 (Fla,2006) (*
Gainesvillg III ”) (rejecting a similar argument; find-
ing that “chapter 180 does not provide a waiver of
sovereignimmunity for utilities authorized pursuant to
chapter403,” such as stormwater utilities; and statmg,

“chapter 180 has a very specific listing of the munic-
ipal'services included within its scope. One municipal
service not included in that list is stormwater runoff,
The Legislature, for-whatever reason, decided not to
include stormwater runoff within the scope of chapter
180.”).
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Alternatively, the City contends that even if

- stormwater utility services were not originally in-

cluded in Chapter 180, the 2006 addition of section
180.03(3)- brought stormwater utilities “within the
purview of Chapter 180, and, therefore, section
180.13's waiver of sovereign immunity now applies to
stormwater utility fees. We respectfully disagree.

As part of the 2006 amendment, the addition of
section 180.03(3) was presented and-adopted as an act
“requiring municipalities to conduct certain studies for
the construction of a new proposed sewerage system
or the extension of an existing sewerage system prior
to the adoption of certain resolutions or ordinances.®
Ch. 2006252, Laws of Fla..(emphasis added). Spe-
cifically, section 180:03(3) mandates that when con-
structing or extending certain sewerage systems, a

study must be conducted that involves “consideration

of the local authority's obligations ... for water body
cleanup and’protéction under state or federal pro-
grams, including requirements for water bodies listed
unider s. 303(d). of the Clean Water Act ....” 22 (em-

phasis added)

EN2, Section 303(d) of the Clean Water Act -
isfoundat33 U.S.C. § 1313(d) (2000), titled:
“Identification of areas with insufficient
controls; maximum daily load; certain ef-
fluent limitations revision.” This section calls
on states to identify certain standards relating
to water body controls that are “not stringent
eitough,” and to establish new standards. The
term “stormwater utility” is not referenced in
this section.

In arguing that the addition of this provision
places the City’s stormwater utility within the ambit of
Chapter 180, the City emphasizes the language refer-
ring to a local authority's obligations for “water body
cleanup and protection.” This reference, however, is
merely peripheral the provision's primary focus is
plainly the construction or extension of a sewerage
system, a utility that, unlike the City's stormwater
utility, is expressly authorized *500 under Chapter
180: See § 180.06. Further, the only action authorized
by section 180.03(3) that is arguably related to the
City's stormwater utility is merely the consideration of
a local authority's obligations for “water body cleanup
and protection,” and such consideration is only re-
quired as part of a “study” which must be conducted
prior to the construction or extension of certain se-
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A

werage systems.

Thus, unlike section 189.0'6, which authorizes
municipalities and certain private companies to “pro-
vide,” “construct,” “clean,” and “improve” the speci-
fied utilities enumerated in that section, section
. 180.03(3) does not authorize any action whatsoever
that relates directly to stormwater utilities. Accor-
dingly, this peripheral and indirect reference to a local
authority's obligations “for water body cleanup and
protection™ cannot be.said to bring the City's storm-
water utility within the scope of Chapter 180,

THE COLLEGE IS ENTITLED TO A REFUND
FOR THE STORMWATER UTILITY FEES IT
INVOLUNTARILY PAID UNDER PROTEST.

[51 The City claims the trial court erred by N

granting the College a full refund of the monies it paid
to-the City pursuant to the City's demand for payment
of stormwater user fees. The City argues that while the

doctrine of sovereign immunity may be used as a-

“shield from suit,” it may not be used as'a sword.
While we agree with this general proposition, we
conclude it is not applicable here, as the trial court did
not rely on the doctrine of sovereign immunity in
ordering the refund. Rather, the trial court granted the
refund.based on its determination that the “College's
payment was made due to a mutual mistake ofdaw.or
under reservation of the right to seck afefund.”

The City also contends that “under Florida law, if
8 party pays a fee or tax voluntarily, it may not later
seck a refund”; notes that it raised as an affirmative
defense that the College paid the"Stormwater utility
fees “voluntarily”; and argues that the College did not
overcome that defense because “no evidence was
presented in support of the [City's} motion for sum-
mary judgment demonstrating that the fees were not
paid voluntarily,” The record, however, does not

support this\argument; as it clearly reflects that the
College paid the fees urider threat of the imposition of .

significant penalties and under protest.

{6] The Florida Supreme Court, in Jefferson

County v. Hawkins, 23 Fla. 223, 2 So. 362 (1887), laid

the foundation for Florida's voluntary payment doc-
trine, stating:

[M]oney voluntarily paid upon claim of right, with
full knowledge of all the facts, cannot be recovered
back merely because the party, at the time of pay-
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ment, was ignorant, or mistook the law, as to his
liability.... [T]here must be ... some compulsion or
coercion attending its assertion which controls the
conduct of the party making the payment. To con-
stitute such compulsion or coercion as will render
payment involuntary, there must be some actual or
threatened exercise of power possessed, or sup-
posed to be possessed, by the party'exacting or re-
ceiving the payment over the person or property of
the party making the payment, from which the latter
has no other means of gmmediate relief than b

advancing the money. .

(Emphasis added). A payment is considered to
have been tendered “involuntarily” if payment is de-
manded, and™“the potential consequences- of
non-payment are sufficiently -severe so as to leave
little or’no choice but to tender payment.-See, e.g.,

Seaboarddir Line Ry. Co, v. Allen, 82 Fla. 191. 89 So.
253, 557 (1921) (determining*501 that payment ten-
dered in order to avoid seizure of property was invo- -
luntary because. “the plaintiff was consrained to pay
in order to avoid further ills and to continue the-oper-
ation of its business....”); N. Miami v. Seaway. Corp.,
151 Fla. 301, 9 So.2d 705, 706 (1942) (holding that
“[wlhere the levy of an illegal tax may become a cloud
upon the title to real estate, payment of the tax to avoid
a cloud on the real estate or to aveid the imposition of
substantial burdens upon property rights of the owner
is nota voluntary payment”); Broward Cnty. y. Mattel,
397 So.2d 457, 459-60 (Fla. 4th DCA_1981) (ex-
plaining that “[pJayment of an illegal tax, even with-
out protest, in order to avoid forfeiture of the right to
do business is not a voluntary payment”).

Contrary to the City's position, the record reflects
that the College submitted a swom affidavit executed
by Dr. John Kehoe, the College's Financial Vice
President, specifically demonstrating that the fees
were not paid voluntarily. In his affidavit, Dr. Kehoe
averred that “the College objected to the City's de-

* mand for payment,” but paid the fees after the City

“threatened to exercise eriforcement measures against
the College,” if the College did not pay the stormwater
utility fees, “including liens, discontinuance of utility
services, a five percent (5%) per month late fee, and
the imposition of attorney’s fees for"collection.” Dr.
Kehoe stated that it was only as a result of this pres- -
sure that the College submitted stormwater utility fee -
payments to the -City “under protest and without
waiving its objection to the imposition of the storm-
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water usage ‘fee.’ * Dr. Kehoe's affidavit was unre-
futed by the City. .

'[7] Because the threat of litigation, liens, the
discontinuance of utility services, the denial of city
permits, and the imposition of a five percent per
month late fee and attorney's fees was enough.to se-

verely disrupt; if not debilitate, the financial operation

of this small State institution, we conclude that the

. College's payment of the -demanded fees was invo-
luntary. We, therefore, find no error in the trial court's
order granting the College a refund of the fees it paid
pursuant-to the City's demand.

Affirmed.

Fla.App. 3 Dist.,2012. .
City of Key West v. Florida Keys Community College
81 So0.3d 494, 37 Fla. L. Weekly D178
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Public Utilities
Customer Service
401 Clematis Street
PO Box 3506
West Palm Beach, FL 33401
Tel: 561/822-1300

CZUest ‘Palm Beach Fax: 561/822-1299

“The Capital City af the Palm Beaches™
12/23/2015

SCHOOL BOARD OF PALM BEACH COUNTY FL
3300 FOREST HILL BLVD C-110
WESTPALM BEACH, FL 33406-3813

Subject: Accountd#
Service Address: 3505 SHENANDOAH DR
REMINDER LETTER

Dear.Customer:

According 1o our records, your account is.now past due. Paymem of‘your past due amount listed below-must be
received on or before 01/01/2016 10 avoid interruption of servicéithe following workday. If this becomes necessary,
additional charges will be added to your bill as well as requiring full payment of all charges which have been billed.
Please disregard this notice if a payment has-been made-and comdct this office to verify receipt of your remittance,

To insure payment is received before the above dateswe suggestthiat payment be made-at our office, pleasé do fiot
mail.. Please bring this notice to the office with your, payment or you may pay via the WEB at www.wpb.org or over the
telephone at (561) 822-1300. If you need help payingiyour City of West Palm Beach' uullty bill, you may quahfy fora
program designed to help those.in serious neéd. To find out more about the City of West Palm Beach utility assistance
program and see if you qualify, call 561-822-1350-ar visit wivw.wpb. org, For othér types of assistance, call-the Paim
Beach Community Action Agency at 561-3554289.

T'o avoid a possible increase inyourcurrent. deposit-or the requiremerit-of 2 new deposit, all monthly: paymenis
must be received by the due date stafed'on each bill. lfthcre is an active pay arrangement on-the account, that
amoint is not included in thisletterand-musi be paid, in addition, 1o aveid disconnection.

Sincerely,
Customer Service
CIR-RISKYREM
J Fold and Tear $

ACCOUNT NUMBER[ } | TOTALAMOUNTDUE | . s82,654.75
SERVICE ADDRESS_ -\..3505 SHENANDOAH DR ' :

You must pay imPerson at:
City of West Palm-Beach

sggsct'gr:]rar?sBS;fﬁ t‘FL 33401 D Check here if new mailing address The C ity
of
West Paim
Beach
SCHOOL BOARD OF PALM BEACH COUNTY FL
3300 FOREST HILL.BLVD C-110

WEST PALM BEACH, FL 33406-5813 "The.Copial City of fhe Palm Geaches'

i DO NOT WRITE BELOW THIS LINE
EXHIBIT

., 101 0008265475
B




Filing # 38405186 E-Filed 02/29/2016 04:06:21 PM

IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT,
IN AND FOR PALM BEACH
COUNTY, FLORIDA

CIVIL DIVISION
CASE NO.
502013CA010144XXXXMB AH

THE SCHOOL BOARD OF PALM BEACH COUNTY,
a political subdivision of the State of Florida,

Plaintiff/Counter-Defendant
V.

CITY OF WEST PALM BEACH,
a Florida municipal corporation,

Defendant/Counter-Plaintiff
/

DEFENDANT/COUNTER-PLAINTIFF, CITY OF WEST PALM BEACH.’S
ANSWER AND AFFIRMATIVE DEFENSES.TO AMENDED COMPLAINT FOR
DECLARATORY JUDGEMENT AND\PERMANENT INJUNCTION AND
CITY’S COUNTERCLAIM FOR DECLARATORY AND MANDAMUS RELIEF

COMES NOW Defendant/Coumter-Plaintiff CITY OF WEST PALM BEACH
(“CITY”), by and through “wndersigned attorney, and sets forth its Answer and
Affirmative Defenses to Plaintiff/Counter-Defendant THE SCHOOL BOARD OF PALM
BEACH COUNTY (“SCHOOL BOARD”)’s Amended Coﬁplaint for 'Decl';a.ratory

| Judgment and Permanent Injunction (“Amended Complaint”) and states:
ANSWER
All.numbered responses below correspond to "same-numbered allegation in the Amended
Complaint. - | |
1. CITY admits this Court has jurisdiction of this action but denies SCHOOL
BOARD is entitled to the remedy it seeks. | |

2. CITY admits that venue is proper in this Court.

3. Admit that SCHOOL BOARD is a corporate body politic organized and existin
: EXHIBIT
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10.

under the laws of Florida. City is without sufficient information regarding the
remaining allegations in Paragraph 3 and so denies same.

Admit.

CITY admits this is an action for declaratory relief but denies SCHOOL
BOARD’s entitlement to such relief.

CITY admits its stormwater management program, stormwater management
system and stormwater utility, as those terms are defined in Chapter 403, Florida
Statutes, serves properties located within CITY/limits, but denies all other
characterizations in Paragraph 6, including legal donclisions in the footnotes to
Paragraph 6.

CITY denies the character_iéations in, Paragraph 7 and asserts that all records,
ordinances and resolutions referencing its stormwater management program are
the best evidence of what facilities CITY controls and how such facilities operate.
CITY denies the characterizations in Paragraph 8 and asserts that the full text of
City of West Palm"Beach Resolution No. 92-11, and all exhibits thereto, is the
best evidence'of its contents.

CITY denies the characterizations in Paragraph 9 and asserts the financial records
for and referencing its stormwater management p-rogram and any associated
capital improvements are the best source of its funding at any given time. Further,
City utilizes a measurement called Equivalent Residential Unit (“ERU”), not
Equivalent Stormwater Unit. The ERU applies to both residential and non-
residential property within CITY.

CITY denies the characterization in Paragraph 10 and asserts the full text of

Ordinance No. 2645-93, and all documents referenced therein, are the best
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11.

12.

13.

14.

15,

16.

17.

18.

evidence of the contents therein.

CITY denies the characterization in Paragraph 11 and asserts the financial
records, and other records, for and referencing its stormwater management
program activities is the best evidence of is funding.

CITY denies the characterization in Paragraph 12 and asserts the{Stormwater
Utility Fund, and other records pertaining thereto, are the best evidence of the
funding for the operations, capital expenditures and revenués contained therein.
CITY admits that pursuant to its Stormwater Utility/Code, stormwater utility fees
are billed on a monthly basis to property owners”AllV6ther characterizations in
Paragraph 13 are denied and CITY .aSserts a copy of any given monthly
stormwater utility bill is the best evidence of the contents therein.

CITY denies the characterization in\Paragraph 14, including all footnotes thereto,
and asserts any referenced\Schematics, maps, and records of its stormwater
management program or\stermwater management system is the best evidence of
the relationship between its such stormwater management program or stormwater
management system and any system operated and managed by the South Florida
WaterManagement District.

CITY is without sufficient knowledge to admit or deny the allegations in
Paragraph 15 and so denies same.

CITY is without sufficient knowledge to admit or deny the allegations in
Paragraph 16 and so denies same.

CITY denies the characterization in Paragraph 17 and asserts the full text of the
referenced legal opinion is the best evidence of the contents therein.

CITY admits it is not currently aware of any written agreement between itself and
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19.

20.

21.

22.

23.

24.

25.

26.

SCHOOL BOARD, but denies any other allegations o‘r conclusions intended in
Paragraph' 18.

CITY admits it received the letter attached as Exhibit A to the Complaint, but is
without sufficient information to admit or deny the remaining allegations in
Paragraph 19 and so denies same.

CITY incorporates by reference paragraphs 1 through 19 of this Answer.

CITY is without sufficient knowledge to admit or deny the allegations in
Paragraph 21 and so denies same.

CITY denies the characterization in Paragraph22 as CITY does not solely rely on
its Stormwater Utility Code to assert’SCHOOL BOARD owes CITY for
SCHOOL BOARD’s relative contribution to its need of CITY’s stormwater
management program.

CITY admits that it hagrnovintention to plug the stormwater drain at SCHOOL
BOARD propertiessand further denies that it is threatening SCHOOL BOARD in
any way. CITY denies‘any remaining allegations in Paragraph 23.

CITY denies/the characterizations of Paragraph 24, including all footnotes, and
asseﬁs that the referenced ordinances, Florida Statutes, the Florida Constitution
and case law interpreting same, are the best evidence of City’s rights regarding
remedies for non-payment of stormwater utility fees.

CITY denies the characterization of Paragraph 25 and asserts that records of its
Public Utilities Department are the best evidence of what SCHOOL BOARD
owes City for its relative contribution to its need of CITY’s stormwater
rﬁanagement program for any given date.

CITY denies the characterization of Paragraph 26 and asserts the full text of the
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28.

29.

30.

31.

32.

33.

34,

35.

referenced opinion is the best evidence of the contents therein.

Paragraph 28' is a legal conclusion that does not require a response; however,
Florida Statutes, the Florida Constitution and case law interpreting same are the
best evidence of when a governmental entity is entitled to sovereign immunity.
CITY denies the characterization of Paragraph 29 and asserts the full text of the
referenced opinion is the best evidence of the contents therein.

CITY denies the characterization of Paragraph 30 as Fla. Stat. §403.031(17)
clearly shows the legislature’s intent to waivé sovereign immunity for
“beneficiaries” of a local government’s stormwater management program.

CITY denies the characterization of Paragraph 31 and asserts the full text of the
referenced opinjon, Florida Statutés, the, Florida Constitution and case law
interpreting same are the best evidence of the contents therein.

Paragraph 32 is a legalrconélusion that does not require a response; however,
Florida Statutes, the"Florida Constitution and case law interpreting same are the
best evidence of whena governmental entity is immune to payment.

CITY denies the characterization of Paragraph 33 and asserts the full text of the
referenced opinion is the best evidence of the contents therein.

Paragraph 34 is a legal conclusion that does 'no:t require a response; however,
Florida Statutes, the Florida Constitution and case law interpreting same are the
best evidence of when a governmental entity is immune to payment. .

Paragraph 35 is a legal conclusion that does not require a response; however,

Florida Statutes, the Florida Constitution and case law interpreting same are the

! The Amended Complaint does not contain a Paragraph 27 and so City’s Answer will likewise omit
Paragraph 27.
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36.

37.

38.

39.

40.

41.

42,

43,

44,

45.

best evidence of when a governmental entity is immune to payment.

CITY admits that it asserts SCHOOL BOARD is responsible for paying its
relative contribution to its need of CITY’s stormwater management program, but
is without sufficient information to admit or deny the remaining allegations in
Paragraph 36 and denies same.

CITY is without sufficient information to admit or deny- the allegations in
Paragraph 37 and denies same.

CITY admits it has an interest in a declaratory judgment as set forth in its

Counterclaim, but denies SCHOOL BOARD sright to'd declaratory judgment in

- their favor.

CITY incorporates by reference paragraphs,l through 38 of its Answer as if fully
set forth herein.

Paragraph 40 is a legal concludsion that does not require a response; however, the
Florida Constitution"and\case law interpreting same are the best evidence of the
contents therein. |

CITY is without sufficient information to admit or deny the allegations in
Paragraph 41 and denies same.

CITY is without sufficient information to admit or deny the allegations in
Paragraph 42 and denies same.

CITY is without sufficient information to admit or deny the allegations in
Paragraph 43 and denies same.

CITY denies the allegations in Paragraph 44.

Paragraph 45 is a legal conclusion that does not require a response; however,' the

full text of the referenced opinions are the best evidence of the contents therein.
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46.  CITY denies the allegations in Paragraph 46 of the Complaint,

47.  CITY denies the allegations in Paragraph 47 of the Complaint.

48.  CITY denies the alleg;tions in Paragraph 48 of the Complaint.

49.  CITY denies the allegations in Paragraph 49 of the Complaint.

50.  Paragraph 50 is a Iegai conclusion that does not require a response; however, the
full text of the cited opinion is the best evidence of the contents therein)

51.  CITY is without sufficient information to admit or dehy the allegations in
Paragraph 51 and denies same.

52.  CITY is without sufficient information to admit orvdeny the allegations in
Paragraph 52 and denies same. |

53.  CITY denies the allegation in Paragraph 53\of the Complaint.

54.  CITY is without sufficient information to admit or deny the allegations in
Paragraph 54 and deniessame’

55.  CITY is without ssufficient” information to admit or deny the allegations in
Paragraph 55 and deni€s same.

AFFIRMATIVE DEFENSES

1. As"its\FIRST AFFIRMATIVE DEFENSE, CITY alleges CITY has statutory
authotity to collect fees from beneficiaries of its stormwater management program
pursuant to Fla. Stat. §403.031(17) and SCHOOL BOARD is a beneficiary of City’s
stormwater management program. |

2. As its SECOND AFFIRMATIVE DEFENSE, CITY alleges there is no threat of
irreparable harm where CITY has no intention of “disconnecting, plugging, blocking or
compromising” the SCHOOL BOARD’s stormwater utility servicé and there is no

dispute, controversy or uncertainty of SCHOOL BOARD’s right to unaffected
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stormwater utility service that causes this Court to opine on same.

3. As its THIRD AFFIRMATIVE DEFENSE, CITY alleges that pursuant to

authority provided to it under Chapter 403, CITY exercises its police power to protect the

health safety and welfare of its citizens by operating its stormwater management program

for the beneficiaries of such program and may exercise that police power cofisistent with

Florida Constitution Article VII, Section 2(b) and Fla. Stat. §166.021 and Chapter 403.
Respectfully submitted,

CITY OF WEST PALM BEACH
CITY ATTORNEY’S OFFICE

401 Clematis/Street, 5™ Floor (33401)
P. O. Box 3366

West Palm Beach, FL 33402
Telephone: (561) 822-1375
Facsimile: (561) 822-1373

By: CHRISTOPHER VAN HALL
Christopher Van Hall

Assistant City Attorney
Florida Bar No.: 102889
Email: cvanhall@wpb.org

Secondary Email: kpatrick@wpb.org
Telephone: (561) 822-1375
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CITY’S COUNTERCLAIM FOR DECLARATORY AND MANDAMUS RELIEF

COMES NOW Defendant/Counter-Plaintiff CITY OF WEST PALM BEACH
(“CITY”), by and through undersigned attorney, and sets forth its Counterclaim for
Declaratory and Mandamus Relief and states:

1. This Court has jurisdiction of this counterclaim pursuant to Art. V, §50f the
Florida Constitution, Sections 26.012 and 86.011, Fla. Stat.

2. Venue is proper in Palm Beach County, Florida, becauseboth parties’ primary
place of business is within Palm Beach County and the dispute arose in Palm Beach
County.

3. Plaintiff/Counter-Defendant THE SCHOOI) BOARD OF PALM BEACH
COUNTY (“SCHOOL BOARD”) is a corporatesbody politic organized and existing
under the laws of Florida.

4, CITY is a municipal corporation, organized and existing under the laws of the

State of Florida, and located in Palm Beach County, Florida.

5. This is an action for"declaratory relief pursuant to Chapter 86 of the Florida
Statutes.
6. CITY is uncertain regarding its rights, obligations or privileges to collect payment

from '‘SCHOOL BOARD for SCHOOL BOARD’s relative contribution to its need of
CITY"s Stormwater management program.
L FAWPCA
7. The “Florida Air and Water Pollution Control Act” (Chapter 403.011-0611)
(FAWPCA) provides:
“It is declared to be the public poli-cy of this state to conserve the

waters of the state and to protect, maintain, and improve the
quality thereof for public water supplies, for the propagation of
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wildlife and fish and other aquatic life, and for domestic,
agricultural, industrial, recreational, and other beneficial uses and
to provide that no wastes be discharged into any waters of the state
without first being given the degree of treatment necessary to
protect the beneficial uses for such water.” 403.021(2)

“It is hereby declared that the prevention, abatement, and control
of the pollution of the air and waters of this state are affecteddvith
a public interest, and the provisions of this act are enacted=in the
exercise of the police powers of this state for the phirpose) of
protecting the health, peace, safety, and general welfare of the
people of this state.” 403.021 (5)

6. FAWPCA charges CITY with the responsibility to manage stormwater at Section
403.0891:
“[Department of Environmental, Protection (“DEP”)], the water
management districts, and “local \governments shall have the
responsibility for the . development of mutually compatible
stormwater management programs.”
7. Section 403.0893 of FAWPCA gives CITY the mechanism to fund the
stormwater management program mandated by Section 403.0891 and states, in part:
In addition to any other funding mechanism legally available to
local governments to construct, operate, or maintain stormwater
systems, a county or municipality may:
M Create one or more stormwater utilities and adopt
stormwater utility fees sufficient to plan, construct, operate, and
maintain stormwater management systems set out in the local
program required pursuant to s. 403.0891(3)
8. Section 403.031(15) of FAWPCA defines stormwater management program as
the institutional strategy for stormwater management, including urban, agricultural, and
other stormwater.

11.  Section 403.031(16) of FAWPCA defines stormwater management system as a

system which is designed and constructed or implemented to control discharges which
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are necessitated by rainfall events, incorporating methods to collect, convey, store,

absorb, inhibit, treat, use, or reuse water to prevent or reduce flooding, overdrainage,

environmental degradation and water pollution or otherwise affect the quantity and
quality of discharges from the system.

12.  Section 403.031(17) of FAWPCA defines stormwater utility as the funding of a

stormwater management program by assessing the cost of the (program to the

beneficiaries based on their relative contribution to its need. It i$ operated as a typical
utility which bills services regularly, similar to water and wastewater services.
IL. DELEGATION TO DEP

13.  Section 403.061(7) of FAWPCA delegate§ the'power and duty to adopt rules to

implement the provisions of FAWPCA to DEP.

14.  DEP’s website” describes stormwater discharge, or runoff, as follows:
“Stormwater runoff is generated when precipitation from rain and
snowmelt everits flow over land or impervious surfaces and does
not percolat€intoithe ground. As the runoff flows over the land or
impevious, surfdces (paved streets, parking lots, and building
rooftops), itwaccumulates debris, chemicals, sediment or other
pollutants that could adversely affect water quality if the runoff is
discharged untreated...”

15.  DEP has promulgated rules to regulate stormwater discharge. See, e.g. 62-25 of

Florida Administrative Code (“FAC”), titled “Regulation of Stormwater Discharge.”

16. “62-25 .001(1), FAC states.

“The discharge of untreated stormwater may reasonably be

expected to be a source of pollution of waters of the state and is,
therefore, subject to Department regulation.”

17.  62-25.001(4), FAC states.

? http://dep.state.fl.us/water/stormwater/index.htm
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“The Department intends that, to the greatest extent practicable,
the provisions of this chapter be delegated to either local
governments or water management districts seeking such
delegation.”

18.  62-302, FAC (“Surface Water Quality Standards™) states:

“Water quality standards apply equally to and shall be unifofmly
enforced in both the public and private sector.” (at 62-302.300)

II. DELEGATION TO SFWMD

19.  DEP further delegates power to South Florida Water Management District
(“SFWMD”) to regulate water quality impacts of stormwater discharges. See, 62-
113.100(3)(b)(“Delegations™)
20.  SFWMD regulates water quality impact of stormwater discharges, in part, by
administering an environmental resource pen;litting program authorized pursuant to Part
IV of Chapter 373, Florida Statutes.

IV.  CITY’S STORMWATER MANAGEMENT PROGRAM
21.  In addition to regulating stormwater discharge, DEP also provides the permitting
process for a Musiicipal Separate Storm Sewer Systems (MS4) permit, that authorizes
permittees to discharge stormwater into State waters subject to the conditions within the
permit:'See, (61-614.100, FAC)
22. %\, Under 62-624.300 FAC, “Operators of MS4s such as municipalities.... must be
covered by a permit under [Chapter 62-624].”
23.  CITY is a co-permittee of an MS4 pursuant to Chapter 62-624 FAC, and as
authorized under Fla Stat. §403.0885, along with co-permittees Palm Beach County,
Florida Department of Transportation and over thirty-five other entities described on

Palm Beach County MS4, Permit Number FLS000018-003-MAJOR Facility (the “MS4
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Permit”).
24.  The MS4 Permit authorizes CITY to discharge stormwater to waters of the State
in accordance with approved Stormwater Management Programs, effluent limitations,
monitoring requirements, and other provisions of the MS4 Permit.
25. ' The MS4 Permit also requires, in pért, CITY to ensure its flood management
projects assess the impacts of water quality of receiving water bodies) and meet
environmental resource permitting rules of SFWMD for stormwater treatment.
26.  Pursuant to 62-624.600 FAC, CITY is required to/Submit an Annual Report to
DEP for each year of coverage under the MS4 Permityproviding an assessment of water
quality trends based on data gathered as a result’of the monitoring program required in
the MS4 Permit.
27.  CITY’s October 2014-Séptember 2015 annual report provides a summary of the
activities CITY performed in just theflast year under its stormwater management program
and includes a description”of different elements of CITY’s stormwater management
system. According to the 2015 Annual Report, CITY’s stormwater management system
includes approximately:

.o 169 miles of MS4 pipes and culverts, 44 major stormwater outfalls;

e |, 4,315 inlets/catch basins/grates;

e 7,325 linear feet of exfiltration trench/french drains; and

e multiple retention/detention ponds, swales, canals and pollution control devices.
Activities related to the above stormwater management system includes inspection and
maintenance of such system and street sweeping.

28. CITY’s activities under the MS4 Permit, and as outlined in any given year’s



School Board v. City of West Palm Beach
Answer, Affirmative Defenses and Counterclaim
Page 14 of 20 )

annual report, are an integral part of CITY’s overall stormwater management program
and is pursuant to CITY’s delegated police power under FAWPCA for the health, safety
and general welfare of its citizens.

V. CITY’S STORMWATER UTILITY
29, Pursuant to FAWPCA Section 403.0893, CITY enacted Ordinarce 2611-93
establishing a “Stormwater Utility Code® to construct, reconstruct, improve, and extend
CITY’s stormwater utility systems and establish rates, fees, and charges for the services
and facilities provided by the system.
30.  Pursuant to FAWPCA Section 403.031(17) CITY efiactéd Ordinance No. 2645-
93, which implements a monthly stormwater utility fee for each equivalent residential
unit (“ERU”) on a property, ensuring a beneficiary pays their relative contribution to its
need of CITY’s stormwater utility program:, CITY’s Stormwater Utility Code at Section
90-163 defines an ERU, in parts as the average impervious area of residential developed
property per dwelling unit Tocated‘within the city. The ERU applies to both residential
and non-residential properties'within CITY.
31.  CITY’s stormwater management program benefits the following SCHOOL

BOARD properties located in CITY:

a. 816 11" St#D (Palmview Elementary)
b.  40040" St (Northboro Elementary)
c. 5115 47" PIN (Egret Lake Elementary)

d. 1800 N Australian Ave (Roosevelt Middle)

€. 1725 Echo Lake Dr (Bak Middle School of the Arts)

? The Stormwater Utility Code is currently found at Chapter 90, Article IV, Sec. 90-161 through 90-173 of
City of West Palm Beach Code of Ordinances ’
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f. 1101 Golf Ave # C (Westward Elementary)

g. 3777 N Jog Rd (Jeaga) (Jeaga Middle)

h. 1220 L A Kirksey (Roosevelt Elementary)

i. 7101 S Olive Ave (South Olive Elementary)

J- 825 Palmetto St (Palmetto Elementary)

k. 3000 Parker Ave (Belvedere Elementary)

L. 3630 Parke Ave (Connistion Community Middle)
m. 5801 Parker Ave (Palmetto Elemeéntary)

n. 6901 Parker Ave (Forest Hill High School)

0. 501 S Sapodilla Ave (Alex W'Dreyfoos Jr School of Arts)
p- 3505 Shenandoah Dr (BearLakes Middle)

q- 3505 Shiloh Dr (Palm Beach Lakes High School)
r. | 2222 Spruce Ave (Pleasant Cify Elementary)

S. 1601 N Tamarind\Ave (Palm Beach School Board)

t. 4111 N Terrace Dr (Northmore Elementary)

32. At all times material from the implementation of Ordinance 2611-93 until on or
about April 2012, SCHOOL BOARD voluntarily paid all amounts CITY billed SCHOOL
BQARD for the above properties” relative contribution to its need of CITY s stormwater
management program as such relative contribution to its need was calculated utilizing
CITY’s ERU calculation.

33. On or about March 18, 2012 SCHOOL BOARD gave notice to CITY that it was
no longer going to pay for any of its properties’ relative contribution to its need of
CITY’s stormwater management program based on the decision in City of Key West v.

Florida Keys Community College, 81 So.3d 494 (3™ DCA 2012). Although CITY
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continued to bill SCHOOL BOARD for its properties’ relative contribution to its need of
CITY’s stormwater management program, SCHOOL BOARD stopped paying its

properties’ relative contribution to its need of CITY’s stormwater management program

on or about April 2012.

34.  The Key West decision does not apply to the SCHOOL BOARD becafise the facts

of the Key West case show Florida Keys Community College was nof a beneficiary of
Key West’s stormwater management program.

35.  SCHOOL BOARD admits it is a beneficiary of CIPY’s'stormwater management

program when it alleges that if CITY were to dis€onnect 'SCHOOL BOARD from

CITY’s stormwater management system then” the\approximately twenty SCHOOL

BOARD properties that CITY continues to servicewould inevitably flood.

36.  CITY relies on the revenues.it collects from the bene;ﬂciaries of its stormwater

management program to contifiue'to execute its police power to prevent, abate and

control the pollution of State waters by controlling the flow of stormwater discharge.

COUNTI: DECLARATORY RELIEF

37.  CITY reincorporates the allegations in Paragraphs 1-36 of its counterclaim as if
fully set forth'herein.

38, 1, CITY is mandated to operate a stormwater management program pursuant to the
terms'of FAWPCA, DEP and SFWMD regulations.

39.  CITY operates its stormwater management program under the MS4 Permit,
including but not limited to all activities and facilities detailed in the annual report for
any given year.

40.  The Legislature gave CITY the ability to create a stormwater utility to collect fees

from beneficiaries of its stormwater management program relative to their contribution to
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their need of CITY’s stormwater management program.
41.  CITY funds its stormwater management program, in part, through its stormwater
utility that bills beneficiaries their relative contribution to their need of CITY’s program.
42. ~ CITY billed SCHOOL BOARD its relative contribution to its need of CITY’s
stormwater management program, which amounts SCHOOL BOARD voluntérily paid up
until April of 2012. |
43.  CITY is obligated to continue its stormwater management program under
FAWPCA and FAWPCA requires SCHOOL BOARD to pdy its relative contribution to
its need of CITY’_s stormwater management program.
44. - There is a bona fide, actual, present and practical need for this Court to declare
whether CITY has the right to collect payment from SCHOOL BOARD for its relative
contribution to its need of CITY’s stormwater management program.
45.  The issuance of a'declaratory judgment declaring whether SCHOOL BOARD
must pay its relative contribution,t6 its need of CITY’s stormwater management program
is in the public interest so=that CITY may continue to effectively run its stormwater
management program under FAWPCA, and regulations of DEP and SFWMD.
. WHEREFORE, CITY respectfully asks this Court to:
a) Take jurisdiction over this action for purposes of rendering a declaratory
decree;
b) Having taken jurisdiction, enter judgment in favor of CITY.
c) Enter an Order finding that SCHOOL BOARD is a beneficiary of CITY’s
stormwater management program and must pay for its relative contribution to its
need of CITY’s stormwater management program pursuant to Fla. stat.

§403.031(17);
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d) Find that CITY has suffered damages incidental or supplemental to the
subject matter of this action in the amount of all SCHOOL BOARD?’s unpaid
stormwater utility fees from April 2012 to present; -
e) Enter a money judgment in favor of CITY against SCHOOL BOARD for
all unpaid stormwater utility fees from April 2012 to present with any lawful and
applicable interest;
1) Award CITY any and all other relief this Court deems necéssary.
COUNT II: _ MANDAMUS REEKIEF
46.  CITY realleges and incorporates the allegations(in Paragfaphs 1-45 of this
Counterclaim as if fully set forth he;ein.
47.  If this Court finds that SCHOOL BOARD, ‘as a beneficiary of CITY’s stormwater
management program, must pay for, its relative contribution. to its ne;ed of CITY’s
stormwater management program ffom April 2012 to present, CITY would need to
collect all unpaid amounfs from April 2012 to present.
48.  If this Court finds SEHOOL BOARD must pay for its relative contribution to its
need of CITY’s stofmwater management program from April 2012 to present, then
paying such obligation is simply a ministerial function of SCHOOL BOARD.
49, ', While Fla. Stat. 159.17 gi\"es CITY the right to lien property for nonpayment of
its stormwater utility fees, CITY may not foreclose on SCHOOL BOARD property. See,
Blake v. City of Tampa, 115 Fla. 348 (Fla. 1934).
50.  Because CITY cannot foreclose SCHOOL BOARD property, it has no other
remedy at law than to seek mandamus for payment of past due stormwater utility fees.
51.  Mandamus is the proper, and indeed only, remedy-to enforce a judgment against a

government entity. See, Navarro v. Bouffard, 522 So.2d 515, 517 (Fla. 4% DCA
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1998)(citation omitted).

WHEREFORE, if this Court grants the relief CITY seeks in Count I then CITY
respectfully asks this Court to:-
a) Issue a writ of mandamus compelling SCHOOL BOARD to pay to GITY
all amounts for unpaid stormwater utility fees from April 2012 tosthe present
within 30 days of such order, and;

b) All other relief this Court deems just and proper.

Respectfully submitted,

CITY OF WEST PALM BEACH
CITYSMATTORNEY’S OFFICE

401, Clematis Street, 5™ Floor (33401)
P. O. Box 3366

West Palm Beach, FL. 33402
Telephone: (561) 822-1375
Facsimile: (561) 822-1373

By: CHRISTOPHER VAN HALL
Christopher Van Hall

Assistant City Attorney

Florida Bar No.: 102889

Email: cvanhall@wpb.org.
Secondary Email: kpatrick@wpb.org
Telephone: (561) 822-1375

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the above and foregoing

was served, via electronic mail, this 29th day of February, 2016 according to Florida

Courts E-Filing Portal guidelines established by the Florida Bar to:

blair.l'ittle]'ohn@palmbeachschools.org.,hollie.hawn@galmbeachschools.org.,lesline.g'geg
ory(@palmbeachschools.org, dotty.fairbanks@palmbeachschools.org, , Hollie N. Hawn,
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Assistant General Counsel, School Board of Palm Beach County, Office of the General
Counsel Post Office Box 19239, West Palm Beach, FL 33416-9239,

jfumero@nasonyeager.com,JF ischer-Persson@nasonyeager.com,
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NOTES .

LAST UPDATED: JANUARY 23, 2017

'1) Overall functioning of the City Stormwateér Management Utility System (“The City
System”), including the physical and operational parameters of the City’s stormwater
management-system;

This:is a very broad question and the City employs .over 50 people that assist with the
stormwater system day-to-day. The City’s entire watershed is almost 60. square miles
total'and over 600 subbasins {as defined by the stormwater master plan). The stormwiater
system is relatively complex because inflow is received irito thesystem fromthe west and
then outfalls exist to the Lake Worth Lagoon (to the east) and the C-17 basin (to the
north). The City is also interconnected to the Loxahatchee RivepBasin'(vid outflow riérth
of Grassy Waters. Preserve). The Loxahatchee Basin is under serutiny right now as FDEP
is developing a Reasonable:Assurance Plan, The City has been active in this Loxahatchee
River group sifice this is:a significant regulatory development for awatershed that the City
is:connected to - and significant costs are expected o resultfor all stakeholders:

It is i’m_po_rtant to mention that the City operates ‘a/structure called Controi-5 that
regulates flow from the City as it passes intofthe/C-17 basin. This is important to mention
because the structure prevents backflowfrom,the C-17 basin and the highly urbanized
areas to the north. Essentially, it is preventing flooding to the City from watersheds to
the north-— ain important function.and service for the City to provide. :

The City’s stormwater system is'gomplex hydrologically — with both déranged (bombing
range) and riverine (canal) hydrology. The City is also connected to numerous Systems
that-are adjacent and gonnected to other local governments, FDOT, and special districts,

which makes flow patterns more complex and coordination critical. The City is
respoensible for boeth ﬂoodlng and water quality in their watersheds so the services the
City provides are hélistic and can be broken down into four basic areas: Stormwater
permitcompliance, O&M (also governed by the stormwater permit}, capital improvement
projects, and administration of the stormwater program. Administratively, theé most
eritical priority for the City in terms of stormwater management is‘the preservation of
public safety through the prevention of floeding,

.....

topogr,aphw p.erspec,tnve (wn:h little rehef) the Clty’s storm_wa_t_er system is (;Iosely Imked
to groundwater. One can imagine that since groundwater is close to-the suiface ,impacts.
to-stormwater may also affect groundwater guantity and quality., Furthermore the City
is on a surface water supply sd ormwater and the C:ty’s potable water system are closely
linked. "All of these factors create a complex environment and a challenging system for
the Cityto maintain. R

.EXHIBIT

L
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ELIZABETH PEREZ (CORPORATE REPRESENTATIVE)
DEPOSITION PREPARATION

NOTES

LAST UPDATED: JANUARY 23, 2017

2) How and where the School Board properties are served, or otherwise provided

drainage or flood protection, by the City system;

‘Stormwater services provided by the City go beyond drainage and flood protection although
public safety related to flooding is the City’s highest priority. The City must ensure the entire
scope of services are provided to the entire City. These services generally include séfvices from
four primary areas (*indicates a service provided to all developed properties within the municipal

boundaries of West Palm Beach):

NPDES Compliance (Phase 1 MiS4)
« Annual Reports and Inspection (for MS4 Compliance)

s Permit Activities

(@)

o

o

*Development Review

Roadway Maintenance

Flood Control Projects

*Pesticide, Herbicide-and Fertilizer Control

*llicit Connections (Regulation, Detection, Invésti’gation, Enforcement)
*Illicit Discharges (and Hliégal Dumping)

*Industriadl and HighRisk Runoff

*Construction Site Runoff Control

= Inventory of Outfalls and,MS4

= Monitoring

0
o
(o]
o)
o
0

o

*Cross Boundary Dischagges/Coordination with Adjacent Systems
*Ambient Wafer Quality Sampling

*Biological Monitoring

*Discharge Characterization from Land Uses

*BIMP Efficiency

*High Risk Industries-and Hlicit Discharges

*‘Ensuring_posi_tiVe outfall and water quality during storms

¢ *Pollution Load Reduction Analysis

*TMDL Compliance
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ELIZABETH PEREZ (CORPORATE REPRESENTATIVE)
DEPOSITION PREPARATION

NOTES

LAST UPDATED: JANUARY 23, 2017

NPDES NS4 Compliance - Operation & Maintenance Activities

« Street Sweeping

= *inspection.(Pre- & Post-Construction; Stormwater Facilities for 0&M)

= Cleaning, Restoration and Minor Repair

O
o)

o

0

o]

Canal Maintenance
Culverts

Pipes

Ditches and Channels

Ponds {Detention and Retention)

Swales

Weir Operations

End-of-Pipe Devices (e.g., Baffle Box, Exfiltration Trench, Swirl Concentrator,
etc.)

Drainage Inlets

Mowing

Pump Operation and Maintenance

= Equipment Yards

0.

o]

o

*Inspection
Material'Storage Control

*Vehicle/Equipment Repair

Capital Improvement Program (Flood Control and Water Quality) - (infrastructure generally
has a useful life of 50-75 years —at most - so the City must have a program to update the

system)

= *Major Facility Pefmitting, Design and Construction

= *Major Capital Maintenance

Administration of Stormwater Program
= *Administration of Overall Stormwater Management Program

x  *Code Enforcement (Pre-development and Post-Development Maintenance)

= *Staff Training and Development

PAGES



ELIZABETH PEREZ (CORPORATE REPRESENTATIVE)
DEPOSITION PREPARATION

NOTES

LAST UPDATED: JANUARY 23, 2017

a

"

3)

*Public Engagement and Involvement

*Inspection (Erosion & Sediment Control During Construction)
*Permitting

*Engineering

*Project Management

*Assessment and Inventory of Stormwater Systems
*Geographic Information Systems and Mapping

*Survey

*Basin/Watershed Planning

*Flood Mitigatioh Studies

*Floodplain Management/Floodplain Mapping

*FEMA Advocacy to Keep Insurance Rates Low-arid Floodplain Mapping Equitable

*Community Rating System Involvement— the City is a rating of 6—a very high rating,
expected to goto a 5 next year (will mean approximately $8 mill in insurance savings for
those that purchase flood insurante throughout the City — and this will grow as flood
insurance rates increase in coming years)

*TMDL, Pollution Load ReduttionGoal (PLRG) Participation and BMAP Activities
*Assistance before; duting, and after storms to protect public safety and reduce flood risk
Stormwateér Utility.Funding and Finance (where applicable)

o Databasé Maintenance

o "Adjustments

o Collections/Billing

The level of service of flood protection or drainage and other related stormwater
services provided by the City to properties cwned by the School Board within the City
System;

First and foremost, City staff is on call 24 hours a day, 365 days a year to assist all
properties within the City should flooding occur. Dispatch and the utilities department
are available at a moment’s notice to protect and safeguard public safety. This is an
important service sirice City staff are generally the closest and most capable to assist in
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ELIZABETH PEREZ (CORPORATE REPRESENTATIVE)
DEPOSITION PREPARATION

NOTES

LAST UPDATED: JANUARY 23, 2017

4)

the event of flood emergencies. This service is offered to. every property within the
municipal City limits ~ regardless of the source of flooding or the outfall for the property.

Flood protection, reduction, and prevention is one of the many services the City provides
in terms of stormwater. The City provides an extensive suite of services to all of the
properties within the City. Depending on the school’s location, it may receivesseveral to
all of these services.

Level of service is defined from a technical standpoint and by stormwater experts. There
are levels of service for both water quality and quantity — the City has several criteria it
follows throughout its system. The school board properties are managed per the usual
parameters of level of service — no special consideration is givento.any property beyond
the parameters [aid out in the stormwater ordinance according to land use (for example
commercial properties are separated from residential). /The stormwater utility is
administered according to the founding study in‘1993 and the subsequent re-study in
2007.

The process and criteria by-which the City detérmines the amount of stormwater fees
for specific properties owned by the Schoel Board within the City system;

My understanding is that anotherwitness is testifying on the financial details of this topic
and | defer to her. Generallyépeaking, the City conducted a study back in 1993 that
established the stormwater utility. The utility was created and is administered in a
reasonable manner. The stefmwater utility is a dedicated fund that operates under the
parameters laid out within, that study, the City’s stormwater utility ordinance, and
subsequent revisions and.the 2007 study. The 2007 was conducted with extensive public
input. Given my~experience, the Utility operates similar to other stormwater utilities
throughout the State of Florida and nationally. Given the complexity of the City’s system,
the 1993(study and subsequent studies have maintained the following three tiers for
inclusion inthe stormwater utility:

Lowest Tier Middle Tier Highest Tier

¢, No street sweeping or | e Some street sweeping | ¢ Majority or all of
O&M in vicinity of | er O&M from City stormwater  outfalls
property . crews in vicinity to directly to  City's
No direct connection property system
to the City's AND/OR Street sweeping on
stormwater  system Some direct majority of adjacent
and therefore directly .connectivity to City roads
outfalls to another system
system
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ELIZABETH PEREZ (CORPORATE REPRESENTATIVE)
DEPOSITION PREPARATION

NOTES
LAST UPDATED: JANUARY 23, 2017

of th@' stompliance with their MS4 permit:

=

/ O

arious aCtIVItles arepr
Utilities Deparftment 2013).

o One ERU is currently = 2171
o Commercial properties are charged = (square foctage impervious/ERU) *rate

Rate currently = $13.17 per ERU {rate reduced based on tier)

e operatlon and maintenance schedule for the Clty system.

.rded-m-thﬁ‘CiW’s StormwaterStandard Operatlng Procedures (City

It is alsg noted that many of these procedures are required as part

— CofPA

Street Sweeplng (a map and detailed schedule is provided) - all City:stfeets are swept
once weekly

Inspection (Pre- & Post-Construction; Stormwater Facilities for O&M)

Cleaning, Restoration and Minar Repair (all laid otit.in the'City’s SOPs)

©

O

Grate cleaning is the most common activity (daily maintenance)

Emergency maintenance is contucted before and after significant storms, or as
needed (as reported by staff or residents/business owners)

Canal Maintenance - all'éanals.are checked a couple times a week
(sedimentation, ohstrugtions, etc.) and are mowed once a month in the
dormant/non-grewing season and twice @ month in growing season. If the City
receives a complaintithan the area will be moved in response.

Culverts

Pipes

Ditches and Channels

Ponds (Detention and Retention)
Swales

Weir Operations (weirs are checked a couple times a week, some weirs are even
checked via boat at this frequency)

End-of-Pipe Devices (e.g., Baffle Box, Exfiltration Trench, Swirl Concentrator,
etc.) —inspected at least quarterly

Exfiltration Systems (inspected and maintained annually)

Drainage Inlets
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ELIZABETH PEREZ (CORPORATE REPRESENTATIVE)
DEPOSITION PREPARATION -

NOTES

LAST UPDATED: JANUARY 23, 2017

o Mowing

0o Pump Operation and Maintenance
= Equipment Yards

© Inspection

© Material Storage Control

© Vehicle/Equipment Repair

Stormwater O&M staff generally use vac trucks and CCTV trucks, in addition to a
number of construction vehicles.

The direct and indirect benefits provided to School.Board properties provided by the
City system;

The City does not operate the system accordingto benefits — we view the utility in terms
of services provided — necessary servicés. Many of the services the City provides are
necessary because without them, the/City cotld not exist (it would flood). 1again refer to
the four primary service areas  discussedias part of my previous ahswers.

7)  The processor criteria by which Exemptions from stormwater fees are determined by
the City;

The City does not provide-eXemptions from stormwater fees. However, an appeal process
is carefully laid outin the City’s processes if a property owner feels that a property should
be moved to another payment tier within the stormwater utility.

The fee.applies to all properties that are developed. It is the City’s intent that a property
would notbe billed ONLY if the property is unaltered from the natural state and includes
nosimprovements. Improvements are defined in the ordinance and generally includes
buildings, struttures; or other impervious surface.

8) | The process or criteria by which the City has, or may, determine any special burden or
benefit of a property within the City System;

The City does not view the stormwater utility in terms of benefit — it js viewed in.terms of
necessary services. Burden is translated to these services and properties are billed
accordingly through the three payment tiers. This utility structure has been carefully
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ELIZABETH PEREZ (CORPORATE REPRESENTATIVE)
DEPOSITION PREPARATION

MOTES

LAST UPDATED: JANUARY 23, 2017

conisidered since 1993 and is very much in-line with best practices throughout the
stormwater industry. However, in terms of services, the City views all properties as laid
out in the stormwater utility ordinance. | believe another witness will testify to the
financial details of how properties are billed.
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NORTHBORO ELEMENTARY SCHOOL
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Address: 400 40 St., West Palm Beach, FL'33407

Summary of Stormwater Management Onsite: Bxfilération trench ond dry detention areas were
constructed during renovations in 2008 {modification to South Florida Water Management
District Standard General Permit 50-02775-S).

Ty
Discharge Point(s) and Receijving Waterbbﬂ%a City storm sewer for ultimate
discharge in Lake Worth Lagoen. o '

/
1",

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



A.\W. DREYFOOS SCHOOL OF THE ARTS

School Board Pmpeities
Reads (Paim Beach County GIS)

Address: 501 S. Sapodilia Ave., West Palm Beach,\FL 33401

Summary of Stormwater Management Onsite: Historic school retrofitted with onsite dry
retention pond. Western drainage basin includes underground detention storage and onsite
detention ponds with(pipe connection\to City's system on Gardenia Street.

Discharge Point(s) and Receivifig Waterbody: Discharges to City streets within the C-51 Basin
and ultimately the Lake Worth Lagoon.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



EGRET LAKE ELEMENTARY SCHOOL
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Address: 5115 47" Place N., West Palm Beach,FL 33417

Summary of Stermwater Management Osita: Outfalls to pond onsite. Discharge to private
- pipe on western edge of Fox Hall Commiunity.

Discharge Point(s) and Receiving’\Waterbody: Onsite detention pond. Property outfalls to
offsite dry detention pond on-City progerty to the west of the property. Pond outfalls to o
private pipe to west of Fox Hall Dévelopment. Connects to storm sewer near Roebuck Road
and enters canal near TreatmentPlant to west. Ultimately part of the C-17 Basin.

Note: Staff from West Palm Beach reports that City provided emergency assistance when
private outfall pipe near Ernst Street and Roebuck Road failed.

All information contained within this exhibit is based on informidtion that was available as part of public
records and interpretation by proféssional engineers employed at Collective Water Resources, [LC:



BAK MIDDLE SCHOOL OF THE ARTS

Address: 1725 Echo Lake Dr., West Palm Beach, FL 33407

Summary of Stormwater Management Ofisite: Several onsite detention and retention ponds
{modification to South Florida Water Monagement District Standard General Permit 50-06431-
P). Permit indicates primary outfallis sized for 100-year, 3-day storm event.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



BELVEDERE ELEMIENTARY SCHOOL
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Address: 3000 Parker Ave., West Palm/Beach, FL 33405

Summary of Stormwater Management-Onsite; Several onsite dry retention ponds (South
Florida Water Management District Standard General Permit 50-05446-p, 2002).

Discharge Point(s) and Receiving Waterbody: Discharges to City streets within the C-51 Basin
and ultimately the Lake Worth Lagoon. ’ .
[’ e~

), )

All information contained within this exhibit is based on information that ivas',dvailable as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



FOREST RILL HIGH SCHOOL
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Address: 6301 Parker Ave,, West Palm BeachyFL 33405

‘Summary of Stormwater Managemerit Onsite; Significant modifications made in 2002 include
the creation of four dry detention qréds (per South Florida Water fanagement District
Stahdard General Permit No. 50-05508-P). According to permit, discharge will oceur for all
storms larger than and including the 30-year, 3-day storm event (10.7 i})qh’es).;

Discharge Point(s) and Receiving Watetbody: Discharges to C-51 Basin (East) and ultimately the

Lake Worth Lagoon. “/TT R p &,,‘L.. ’«( Sﬁf’\ﬂﬁ

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.
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School Name

Palm Beach-Lakes HS
Egret Lakes ES .

Bear Lakes MS
JeagaMs -
Northmore ES

Bak MS

Norfhiboro ES
Roosevelt WS+ -
RoosevelES
Roosevelt Full Service |
UB, Kinsey/ Palm View ES
Westward ES

Ploasant City ES

AW. Dreyfoas
Belvedera ES

. Connistori MS

Palmetto £S (east campus)
Palmstio ES (west campus)
Forest Hil K3
S, Olive ES -

Praperties Not Being Bllled

¢ N
o -
2
123
'.9324
925

GIS. Stormwater Revenue Nov-21
ey

Graésy Waters

High Ridge / Heritage Family Center |
(biled on Paim Besch County Uty Bil

Indian Ridge
Tuming Points Academy
McKessonBldg

Service_Level

PARTIAL SERVICE
PARTIAL SERVICE
PARTIAL SERVICE
PARTIAL SERVICE
PARTIAL SERVICE
FULL SERVICE

FULL SERVICE

FULL SERVICE

FULL SERVICE
PARTIAL SERVICE
FULL SERVICE

FULL SERVICE

FULL SERVICE
FULSERVICE
PARTIAL SERVICE
FULL SERVICE
PARTIAL SERVICE

. PARTIAL SERVIGE

PARTIAL SERVICE
PARTIAL SERVICE

sl Partal Service {same
development as Jaega MS)

Partial Service {on PBC.bil)
sfti Lowest Levl
sth Lowest Leve)
sl Lowest Level

T — ey
'

BforGIS V4 (20-Dec-2016)xisx: School Properfies

PCN_Number

74424301020000880
T4424311010010020
T4424312030020170

T4424316030130000
74434304130150010

T4434305000007020
T4434309180010000
A4 316000020020
TA434316000020020

. TA434316000020030

74434316010160010
TA434316050530020

TA434316140040160

TA434324 010330021
T4434333070000041
74434383070000121
74434404000005000
74434404000080070
74434409030000670
74434410000007030

T4424315020050000

T4434305000080000
THA4308160030000
4424281600300
T4434320000001000

Service_Addresst

3505 SHILOH DR
S11547THPL N
3505 SHENANDOAH DR

377TNJOG RD (JEAGA MIDDLE)

4111 N TERRACEDR

1725 EGHOLAKE DR -
40040THST

1600.N AUSTRALIAN AVE
1220 LAKIRKSEY ST (R00
1801 N TAMARIND AVE
Bo1THST

1101 GOLF AVE

2222 SPRUCE AVE

501 & SAPODILLA AVE
3000 PARKER AVE

3630 PARKER AVE

825 PALMETTO ST

. 6801 PARKER AVE
6901 PARKER AVE

7018 OLIVE AVE,

3350 N, Jog Road

4400 N, Austrafian Ave
1950 Benoist Farm Road
1955 Golden Lakes Bivg,
1400 N Florida Mango road

SEVELT)



GRASSY WATERS ELEMENTARY SCHOOL
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Address: 3550 N. Jog Rd., West Palm Beach, FL 33411

Summary of Stormwater Management Onsites Per Standard General Permit No. 50-04120-P-04
(South Florida Water lManagement District 2003). Permitted as part of the Hamilton Boy/Briar

Bay PUD (Permit Modification 50-04120-P-0%).

Discharge Point(s) and Receiving Waterbody: Discharges to adjgeént detention pony
part of the master system) which is then managed by the Unjt’5E Pump Station.

All information contained within this exhibit is based on information that was available as part of public

records.



BEAR LAKES MIIDDLE SCHOOL

chod! Board Ppedies
* Road’ (Psim Beach County G153
We City Limits {City 615, 2017) - /- N

1

Address: 3505 Shenandoah Blvd., West PalmBeach, FL 33409

Summary of Stormwater Management Onsite: Multiple pipes outfall to pond on northecstern

boundary of property. No onsite ponds,
ter lake system for Villages of

Discharge Point(s) and Receiving Waterbody: Discharges to mas
istrict). Ultimately part of the

Palm Beach Lakes (Northern Palm'Bedch County Improvement D
C-17 Basin.

Note: City maintains stormwaterinfrastructure and provides street sweeping on Stienandoah
Drive and Sdratoga Road.

All information contained within this exhibit is based on information thiat was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



JEAGA MIDDLE SCHOOL
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Address: 3777 N. Jog Rd., West Palm Béach, FL 33411

Summary of Stormwater Management/Chnsite: Per Individual Environmental Resource Permit
No. 50-04120-P-04 {South Florida Water Mianagement District, 2002} Part of the Homilton

Bay/Briar Bay Stormwater managemént system. Site discharges to wet detention on western
edge of property.

Discharge Point(s) and Receiving Waterbody: Discharges to wet detention pond via numerous
onsite pipes. Connects-downstream to Northern Palm Beach County Improvement District
Pump Station 5E and is ultimately part of the C-17 Basin.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



PALMM BEACH LAKES HIGH SCHOOL

Address: 3505 Shiloh Dr., West Palm Beach, FI'33407

Summary of Stormwater Management. Onsite: Multiple pipes. outfall to pond and offsite
waterbodies to the east. of the property. /

All information contained within this exhibit is based on information that was available as part of pubiic
records and interpretation.by professional engineers employed at Collective Water Resources, LLC.



MICKESSON BUILDING

Address: 1400 N Florida Mango Rd., West Palm Beach, FL 3340¢

Summary of Stormwater Management Onsitet Bullding exists in area that was developed p}ior
to moderr stormwater permitting reguirements. Some stordge exists onsite that outfalls to
ditches that connect with wet pond south of property.

Discharge Point(s) and Receiving Waterkody: Discharges to wet detention.one parcel south for
discharge into canal to south. Eventual discharge to €-51 canal and Lake Worth Lagoon.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC:



Address: 4400 N. Australian Ave,, West Palm Beach 133402

Summary of Stormwater Management Onsite: Located o County ca usiz)ninimal publically-
available permit information exists. City GIS-indicates site outfalls vig overfand flow to various

onsitefagilitigs. étz;l?,_ (»7 s -710 /0

D,isch_'ar‘ge.i Ed_iﬁt s).and Receiving Waterbody: Outfalls_ to C-17 basin.

Note: Property is billed to Palm'Béach County on Utility Bill:>

—

All information contained within this exhibit is based on information that was available as partof public
fecords.and interpretation by professional engineers-employed .at Collective Water Resources; LLC,



NORTHMORE ELEMENTARY SCHOOL
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Address: 4111 N. Terrace Dr., West Palm‘Beach, FL 33407

Summary of Stormwater Management Ohnsite; Significant modifications were made to the
campus in 1998, which also prompted'the construction of exfiltration trench at three onsite
locations and a retention facility in thé parcel to the west of Windsor Avenue. Winimal
discharge occurs up to and including the 25-year, 3-day storm event (South Florida Water
Management District Permit No. 50-04012-P; 1998).

Discharge Point(s) and Receiving Waterbody: School is located on the coastal ridge with
ultimate discharge into C-17 Basin.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers emiployed at Collective Water Resources, LLC.



PALMETTO ELEMIENTARY SCHOOL
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Address: 5801 Parker Ave., West Palm/Beach, FL 33405

Summary of Stormwater Management Onsite: Property consists of west and east campus (west
and east of Parker Avenue, respectively)s Stormwater systems for each campus are mandged
via separate systems (South Florida Water Wianagement District Permit Modification 50-05097-

P, 2001).
West Campus: Constructed based.on previous site conditions {Jewish Community Day School).

Exfiltration trench and o-fetention area was constructed on western edge of property. Bubble-
up structures connect with acjacent roadways.

East Campus: Schaol was re-constructed with exfiltration trench connected to two retention
areas. Overflows to adjacent roadways. South Florida Water Management District staff report
mentions parking lot drains to City storm sewer on Lake Avenue. Original campus for Palmetto
Elemeritary. School. . /

Discharge Point(s) and Receiving Waterbody: Diécharges, to City streets within the C-51 Basin
and ultimately the Lake Worth Lagoon.

All information contained within this exhibit is based on information.that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



SOUTH OLIVE ELEMENTARY SCHOOL
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Address: 7101 S. Olive Ave., West Palm Beach FL 33405

Current Stormwater Utility Payment Tier: Partial Service Rate {Middie Tier).

Summary of Stormwater Management'Onsite: Multiple pipes outfall to various onsite retention
areas.

Discharge Paint(s) and Receiving Waterbody: Significant onsite retention. Discharges are
ultimately routed to the Lake Worth Lagoon during large storm events.

Note: City maintains stormwater infrastructure and provides street sweeping on adjacent City
roads.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



PLEASANT CITY ELEMENTARY SCHOOL
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Address: 2222 Spruce Ave., West Palm Beach, FL 33407

Summary of Stormwater Management Onsite:\inimal storage provided onsite, supplemented
with exfiltration trench.

Discharge Point(s) and Receiving Waterbody: Discharges to Dixie Highway and ultimately the
Lake Worth Lagoon.

[00°s § PPt

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.




ROOSEVELT FULL SERVICE CENTER
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Address: 1601 Tamarind Avenue, West'Palm Beach, FL 33407

Summary of Stormwater Management Onsite: City hydrologic date indicates no major storage
facilities are provided onsite. Limited publicelly available documents were located.

Discharge Point(s) and Receiving \i/aterbody: Likely discharges to City .sysm—’f@‘ltimately
outfalls to C-17 basin. : —

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



ROOSEVELT ELEMENTARY SCHOOL
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Address: 1220 15 5t,, West Palm Beach, FL 33401

Summary of Stormwater Management Onsite: Dry detention areas and exfiltration trench were
constructed in 2003 (modification to\South- Florida Water Management District Standard
General Permit 50-06000-P). '

Discharge Point(s) and Recgiving_Waterbody: Discharges to West Palm Beach Canal for
ultimate discharge in C-17 basin, Discharge occurs at 25-year, 3-day storm event.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



WESTWARD ELEMENTARY SCHOOL

Address: 1101 Golf Ave., West Paim Beach, FL 33401

Summary of Stormwater Management QusitehSchool was rebuilf in 2007 and @ series of dry
and wet detention ponds were installed as part of a phased construction program. Minimal
discharge occurs up to and including the 25-year, 3-day storm event (South Florida Water
Management District Permit No, 50-07818-P).

Discharge Point(s) and Receiving Waterbody: Discharges to City system (Golf Avenue Canal) for
ultimate discharge into C-17 Basin. 7

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



CONNISTON MIDDLE SCHOOL
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Address: 3630 Parker Ave., West Palm/Beach, FL 33405

Summary of Stormwater Management Onsite: Dry retention ponds with additional perimeter
swales. Limited storage provided on recreational facilities {ball fields] (South Florida Water
Management District Permit Modification.50-05264, 2002).

Discharge Point{s) and Receiving Waterbody: Discharges to City streets within the C:51 Basin
and ultimately the Lake Worth Lagoon. Site was designed for zero discharge up io and
including the 25-yeor, 3-day storm event (13 inches) originally. Ball fields were subsequently
retrofitted with underdrain to allow for faster recovery of property after storms. Underdrain

outfalls to City’ssSystem on Parker Avenue.
) &"r/ ?S\'U ’

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.




U.B. KINSEY/PALMVIEW ELEMENTARY SCHOOL OF THE ARTS
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Address: 800 11* St., West Palm Beach, FL 33401

Summary of Stormwater iYianagement Onsite: Site of historical school was retrofitted
according to SFWMD permit (#50-05955-P) with limited dry retention and exfiltration. Flood
attenuation is reported belows 25-year, 3<day storm event.

Discharge Point(s) and Receiving Waterbody: Discharge.s to City storm sewer arid primarily
outfalls to the Lake Worth Lagoon. JAlso potentially included in mapping of C-17 basin.

Note: Majority of campus is located on coastal ridge.

A

Al information contained within this exhibit is based on information that was avoilable as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC.



TURNING POINTS ACADEMY/INDIAN RIDGE SCHOOL
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Indian Ridge School Address: 1955 Golden Lakes Blvd.

Turning Points Academy School Address®1950 Benoist Farms Rd., West Palm
Beach, FL 33411

Summary of Stormwater Management Onsite: Per Standard General Permit No. 50-07118-p
(South Florida Water Management District, 2005) - Dry detention with 765 LF exfiltration
trench. Was constructed on a previously developed site (Charter Hospital).

Discharge Point(s) and Receiving Waterbody: Discharges via structures D1-1 (sharp crested weir
ot 14.85 feet NGVD-29) and D2-1 (triangular orifice at invert 11 feet NGVD-29), Receiving
waterbody is theé Lake Worth Drainage District L-1 Canal {formerly named Lake Anne), part of
the C-51 Basin:

Other Relevant Information: Site stormwater controls sized to 10-year, 3-day storm event.
Berm‘overtopping is designed to occur for storms larger than this design storm event.

All information contained within this exhibit is based on information that was available as part of public
records and interpretation by professional engineers employed at Collective Water Resources, LLC,



IN THE CIRCUIT COURT OF THE
FIFTEENTH JUDICIAL CIRCUIT,
IN AND FOR PALM BEACH
COUNTY, FLORIDA ‘

CIVIL DIVISION -

THE SCHOOL BOARD OF PALM BEACH COUNTY,
a political subdivision of the State of Florida,

Plaintiff(s), ) CASE NO.
\2 502013CA010144XXXXMB AH
CITY OF WEST PALM BEACH,
Defendant(s).
/

AFFIDAVIT OF DONNA LEVENGOOD

STATE OF FLORIDA }SS:
COUNTY OF PALM BEACH }

I, DONNA LEVENGOOD, being duly sworn, depose and state the following:

1. ['am over 18 and I have personal knowledge of the facts stated in this Affidavit.

2. I am a Fiscal Service Manager of the Public Utilities for the City of West Palm
Beach, Florida, and am authotized to make this Affidavit.

3. I am familiar with the books of account and have examined books, ordinances,
resolutions, records, systems and documents kept by the City of West Palm Beach concerning
the City of West Palm Beach’s stormwater utility fees, services, and management éystem.

4. On August 29, 2016, the City of West Palm Beach passed and adopted City
Resolution 277-16, which took effect on October 1, 2016. A copy of that Resolution is attached

hereto as Exhibit A.

EXHIBIT
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CASE NO. 50 2017CA003752XXXMB AW
Affidavit of Donna Levengood
Page 2

5. City Resolution 277-16 authorized a stormwater utility fee rate increase of
approximately twenty-four percent, effective October 1, 2017. This rate increase is to be
followed by annual three percent rate increases beginning October 1, 2018.

- 6. Notwithstanding its continued receipt of stormwater services, the. School Board of
Palm Beach County (the “School Board”) has discontinued payment of the $tormwater utility
fees for the services from which it benefits.

7. If the School Board were paying the stormwater utility fees for the stormwater
services provided, the aforementioned rate increase would have been approximately twenty-one
percent, effective October 1, 2017, followed by annual thrée percent rate increases, beginning
October 1, 2018.

8. In addition, pursuant to City"Resolution 240-93, a copy of which is attached.
hereto.as Exhibit B, the City issued bonds to pay for the costs of building the City’s stormwater
management system. As set forth in City Resolution 240-93, the City is bound by its bond
covenants to repay its bondholders for this project from the City’s stormwater utility fees.

FURTHER.AFFIANT SAYETH NAUGHT.

Q=

DorfaLeyéngddd

Fiscal Services Manager
City of West Palm Beach, Florida

The above Affidavit of Amounts Due and Owing was sworn to (or affirmed) and
subscribed before me this 2¢#\ of July, 2017, by Donna Levengood, Fiscal Services Manager for
the Public Utilities of the City of West Palm Beach, Florida, who is personally known to me.

Erica Lynne Tenore N‘(far‘}TPubhc, State of Florida

ARY
SHe%, noTARY PUBLIC
) [Z/STATE OF FLORIDA My Commission Expires:
- = Commit FF957418

YATEW®  Explres 4/20/2020




RESOLUTION NO. 277-16

A RESOLUTION OF THE CITY COMMISSION OF THE CITY OF WEST PALM
BEACH, FLORIDA, ESTABLISHING STORMWATER MANAGEMENT SERVICE
FEES AND CHARGES PURSUANT TO CHAPTER 90, SECTION 90-166 OF THE
. CODE OF ORDINANCES OF THE CITY OF WEST PALM BEACH; AMENDING AND -
REPLACING RESOLUTION NO. 328-13; PROVIDING AN EFFECTIVE DATE; AND .
FOR OTHER PURPOSES.

ook ok ok ok kR kR

WHEREAS, Chapter 90, Sections 90-165 and 90-166 of the Code of ‘Ordinances of the
City of West Palm Beach, Florida, provide that the City Commission shall set sufficient .
stormwater utility fees to ensure that adequate revenues are generated to provide a balanced
operating budget for the stormwater utility; and :

WHEREAS, a stormwater rate study has been condueted- by- Public: Resources
Management Group, Inc., which has recommended adjusting‘fees and .charges assessed for
specific. customer services, in order to recover additional cdpital, as well as debt service and
operating costs associated with providing specific stormwatersérvices.

NOW, THEREFORE, BE IT RESOLVED/BY.THE CITY COMMISSION OF THE CITY
OF WEST PALM BEACH, FLORIDA that; .

SECTION 1: Stormwater Management Rates.

‘(@) The moxithly Stormwater Management Utility rates-shall be as set forth in Se‘c_tidn
2 of this Resolution, These rates may be adjusted by the City Commission from
time to time. .

(b) Residential developed property (i.e., single family detaclied,_ mobile home,
dpartment, condominium, etc.) shall be charged on the basis of one (1) equivalent
residential unit (ERU) per residential parcel.

(c), Nonresidential developed property (i.e., enterprises, business establishments,
- buildings or other occupancies not covered under subsection (b)) shall be charged
on the basis of equivalent residential units (ERUs). - The -number- of e'qu1va1ent
- residential units shall be determined by the total square footage of impervious area
of the property divided by two thousand one hundred seventy-one (2,171) square.
feet (statistically developed-for residential developed property in the City of West
Palm Beach and established as one ERU). Equivalent residential units. will be .
rounded to the nearest tenth. (0.1) of a unit. The nuiber.of equivalent-residential -
units shall be multiplied by the appropriate rate established in Section 2.

EXHIBIT
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RESOLUTION 277-16

Parcels that require stormwater services, including stormwater infrastructure and
maintenance, stormwater/canal conveyance facilities and street sweeping, shall be
charged a stormwater utility fee at Rate Code-A110, as established in Section 2.

Parcels that require reduced City services including, but not limited :to, private

developments where a private entity owns and maintains portions of thefright-of-
way and stormwater infrastructure and where the City provides=stormwater. .
conveyance facilities or any other service for certain portions/of:the private

development shall be charged a stormwater utility fee at Rate/Code A114,

established in Section 2, which is equal to 68% of Rate Code A110;

" Parcels that do not require City services including, bt not limited to, private

developments where a private. entity owns and maintains all rights-of-way and -
stormwater infrastructure and where none of the private entity stormwater outfalls
discharge to-a City-maintained stormwater facility shall be charged a stormwater
utility fee at Rate Code A112, established in’ Section’2, which is equal to 37% of
Rate Code A110.

New drainage units or newly annexed parcelsinto the City corporate limits shall be
charged based on services to be provided by the City. The determination as to
whether a new parcel falls within theprovisions of subsections (d), (¢) or (f) of this
Resolution shall be made solely by the Director of Public Utilities, or his or her
designee.

: SECTION 2: Stormwater Rate Effective October 1, 2016:

Rate Code-A110: | $13.17
Rate Code-A114:  § 8.97
Rate Code-A112; $ 401

SECTION 3: Resolution No. 328-13 and .any and all other ordinances, resolutions or. parts

thereof in conflict with this Resolution are hereby repealed.

SECTION 4: Effective October 1, 2017, the rates and-fees adopted in this Resolution will

automatically be mcreased by three percent (3 %) each October 1%, without
- further notice.



RESOLUTION 277-16 -

SECTION 5: This Resolution shall take effect on October 1, 2016.

PASSED AND ADOPTED THIS 29TH DAY OF AUGUST, 2016.

" “CITY OF WEST PALM BEACH BY

TS CITY COMMISSION: ..

"CITY CLERK

| PRESIDING OFFICER <

| Signed by: Hazeline Carson

“Signedby: Geraldine Muolo

| APPROVED AS TO.FORM AND LEGALITY:

8/26/2046 |4,

‘CITY ATTORNEY

Signed by: NUrcheck




RESOLUTION NO. 240-93

OF THE CITY COMMISSION OF THE
CITY OF WEST PALM BEACH, FLORIDA

Adopted Novenber, 29, Y993

Authorizang and Securing

UTILITY SYSTEM REVENUE BONDS
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RESOLUTION NO. 240-93

A RESOLUTION AUTHORIZING THE ISSUANCE OF NOT
EXCEEDING $67,500,000 UTILITY SYSTEM REVENUE
REFUNDING AND IMPROVEMENT BONDS TO BE ISSUED
IN ONE OR MORE SERIES, FOR THE PURPOSE OF
PAYING AT THEIR MATURITIES AND REDEEMING AT A
SELECTED REDEMPTION DATE OR DATES ALL OF.THE
OUTSTANDING WATER AND SEWER SYSTEMS REVENUE
BONDS OF THE CITY OF WEST PALM BEACH, FLORIDA
AND FOR PAYING THE COST OF THE 1993 PROJECT
(AS HEREINAFTER DEFINED); PROVIDING FOR THE
ISSUANCE OF ADDITIONAL UTILITY SYSTEM REVENUE
BONDS TO PAY ALL OR PART OF/THE COST OF
ADDITIONAL IMPROVEMENTS TO THE CITY’S UTILITY
SYSTEM AND FOR REFUNDING OUTSTANDING UTILITY
SYSTEM REVENUE BONDS; PROVIDING FOR THE
INCURRENCE OF QTHER TYPES ‘OF INDEBTEDNESS OF
THE CITY FOR THE PURPOSES, OF THE UTILITY
SYSTEM PAYABLE FROM THE NET REVENUES OF THE
UTILITY SYSTEM; PROVIDING, FOR THE PAYMENT OF
SUCH BONDS, OTHER INDEBTEDNESS AND THE
INTEREST THEREON< FROM NET REVENUES OF THE
CITY’S UTILITY“SYSTEM; SETTING FORTH THE
RIGHTS AND REMEDIES OF THE HOLDERS OF SUCH
BONDS AND OTHER INDEBTEDNESS; AND PROVIDING AN
EFFECTIVE DATE.

WHEREAS, the City of West Palm Beach, a body corporate and
politic in Palm Beach County, Florida (the "City"), now owns and
operates a utility system, consisting of the Water System (as
hereinafter defined), the Sewer System (as hereinafter defined) and
the Stormwater Drainage Facilities (as hereinafter defined); and

WHEREAS, under the authority of the Constitution and laws of
the State of Florida, including Chapter 166, Florida Statutes, the
City ‘Charter, Chapter 65-2381, Laws of Florida, Special Acts of
1965, as amended by the Emergency Ordinance No. 1-78 (the "City
Charter") adopted by the City Commission (the "City Commission") of
the, City on July 3, 1978, the City Commission adopted Resolution
No. 108-78 on July 10, 1978 as amended and supplemented
(collectively, the %Outstanding Bond Resolution") which authorized
the issuance of not exceeding $15,000,000 Water and Sewer Systems
Revenue Bonds (Series A) of the City for the purpose of paying and
redeeming the Outstanding Bonds, as that term is defined in the
Outstanding Bond Resolution, and paying the cost of certain
improvements to the Water and Sewer Systems; and

02/22/2010 04:07:49 PM



WHEREAS, the Outstanding Bond Resolution also authorized the
issuance of bonds thereunder in addition to the bonds mentioned in
the preceding paragraph for the purpose of paying the cost of
additional improvements to the Water and Sewer Systems (as defined
in the Outstanding Bond Resolution); and

WHEREAS, pursuant to the authority mentioned in the  second
preamble hereof and the Outstanding Bond Resolution, the city has
heretofore issued the following Water and Sewer Systems Revenue
Bonds (the outstanding principal amounts of which are herein called
the "Outstanding Bonds"): _

(1) $15,000,000 ‘Water and Sewer Systems Revenue Bonds
(Series A), dated August 15, 1978 of which $3,385,000 are
presently outstanding; and

: (1i) $8,000,000 Water and Sewer~Systems Revenue Bonds, .
(Series B), dated June 1, 1983, of whiaich $2,320,000 are
presently outstanding.

WHEREAS, under the authority granted by the Constitution and
Laws of the State of Florida, .dncluding Chapter 166, Florida
Statutes and the City Charter, the’ City is authorized to issue
utility system revenue bonds to\pay,at their respective maturities
or redeem at earliest permitted redemption date all of the:
Outstanding Bonds and to pay. the Cost (as hereinafter defined) of
Improvements (hereinafter~ defined) to the Utility System (as
hereinafter defined) and(to pledge for the payment of such revenue
bonds the Net Revenues (a&s hereinafter defined) of the Utility
System; and

WHEREAS, the CityYhas determined that it is in the best
interests of the City to pay at their respective maturities and
redeem at a selected redemption date or dates all of the
outstanding Bonds for the principal purposes of adopting a new
resolution that/will better provide for the operational and capital
requirements of the Utility System, to include within the Utality
System the Stormwater Drainage Facilities and to effect interest
cost savings; and ’

WHEREAS, the City has determined that it is in the best
interests of the City to provide for the funding necessary to pay
the“Cost (as hereinafter defined) of the 1993 Water and Sewer
Project (as hereinafter defined) and the 1993 Stormwater Drainage
Project (as hereinafter defined) each of which Projects constitutes
an Improvement (as hereinafter defined) to the Utility System; and

WHEREAS, the City has determined to issue its Utilaty System

Revenue Refunding and Improvement Bonds, Series 1993 payable. solely
from and secured by a pledge of the Net Revenues (as hereinafter

02/22/2010 04:07:49 PM



" defined) of the Utility System, in a principal amount of not
- exceeding $67,500,000 to be issued in or more series for the
purpose of paying, with other available funds, at their respective
maturities and redeeming at a selected redemption date or dates all
of the Outstanding Bonds, together with interest on such
outstanding Bonds to their wmaturity or redemption and any
applicable redemption premium and for paying the Cost of-the 1993
water and Sewer Project and the 1993 Stormwater Drainage Project;
and

WHEREAS, the City has determined to provide in this Resolution
for authorizing the issuance hereafter of other, Utility systen
Revenue Bonds and other forms of indebtedness of the City payable
from the Net Revenues of the Utility System under this Resolution
for the purpose of paying all or any part of the cost of any
improvements, renewals and replacements{of the Utility System or
any part thereof and such extension and’additions thereto as may be
necessary or desirable, in the judgment’of the City, to keep the
same in proper condition for the, safe, efficient and economic
operation thereof or to refund or refinance all or a portion of the -
Bonds of any series or other indebtedness of the City incurred with
respect to the Utility System then outstanding, and to prescribe
the terms and conditions under 'which such Bonds may be authorized
and issued; and

WHEREAS, dQue to the uncertainty of the municipal bond market
and the need to access, such market very quickly, the cCity has
deternined to delegate_to, the Mayor of the City the authority to
fix the final details’ of the Series 1993 Bonds, subject to the
conditions hereinafter stated; NOW, THEREFORE,

BE IT RESOLVED BY.THE CITY COMMISSION OF THE CITY OF WEST PALM
BEACH, FLORIDA:
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ARTICLE I.
Definitions.

Section 101. Meaning of Weords and Terms. In addition to
words and terms elsewhere defined in this Resolution, the following
words and terms as used in this Resolution shall have the-following
meaning, unless some other meaning is plainly intended:

"Accountant" shall mean the independent certified public
accountant or firm of independent certified public accountants
which shall have a favorable reputation for skill and experience in
accounting matters at the time and during the period employed by
the City under the provisions of Section 705 of this Resolution to
performiand carry out the duties imposed on.the Accountant by this
Resolution. ' :

“Accreted Value" of a Capital Appreciation Bond shall mean the
original principal amount thereof plusiinterest accrued thereon on
the basis of a 360-day year consisting of twelve 30-day months
compounded semi-annually on each’ Interest Payment Date commencing
on the Interest Payment Date next\succeeding the dated date of such
Capital Appreciation Bonds to ‘the\date of maturity or redeaption
prior to maturify of such Capital Appreciation Bonds on the date of
determination. The Accreted Value with respect to any date other
than an Interest Payment Date’ is the Accreted Value on the next
preceding Interest Payment-Date or the dated date of such Capital
Appreciation Bonds for the period between such dated date and the
initial Interest Payment Date for such Bonds plus the percentage of
the Accreted Value' on the next succeeding Interest Payment Date
derived by dividing jthe number of days from the next preceding
Interest Payment, Date or the dated date of such Capital
Appreciation Bonds for the period between such dated date and the
initial Interest Payment Date for such Bonds to the date of
determination by the total number of days from the next succeeding
Interest Payment Date or the dated date of such Capital
Appreciation Bonds for the period between such dated date and the
initial Interest Payment Date for such Bonds to the next succeeding
Interest Payment Date.

"Additional Bonds” shall mean the Bonds issued at any time
under the provisions of Section 209 of this Resolution. )

"Amortization Requirements” shall mean the amounts required to
be deposited in the Redemption Account for any Series of Bonds for
the purpose of redeeming prior to their maturity and paying at
their maturity the Term Bonds of any Series, issued pursuant to
this Resolution, the specific amounts and times of such deposits to

02/22/2010 04:07:49 PM



be determined by the City Commission in the resolution authorizing
the issuance of such Series of Bonds.

*Annual Budget® gshall mean the Annual Budget adopted pursuant
to Section 503 of this Resolution.

"Annual Loan Payment" shall mean the total amount to-be paid
by the City pursuant to a State lLoan in a State /figcal year
representing principal, redemption premium, if any, any deposits
required to be made to debt service reserves and administrative
expenses of the State required to be paid by the [City pursuant to
such State Loan. .

®"Balloon Indebtedness” shall mean the portion of a series of
Bonds which is not required by the terms of, the Series Resolution
pursuant to which such Bonds were issued to.Dbe amortized by
redemption prior to their maturity,” if such portion of the
principal amount of such Series constitutes twenty-five per centum
(25%) or more of the principal amount of .8uch Series.

"Bond Registrar" shall mean arbank or trust company, elther
within or without the State of Florida, designated ‘as such by the
City Commission, which shall’ perfcrm such functions as Bond
Registrar as are required by Article II of this Resolution.

"Bonds” shall means/collectively the Bonds and other forms of
indebtedness issued under ‘the provisions of Article II of this
Resolution.

"Bondhelders™ shall mean the registered owners of tne Bonds.

"Bond Service.Account” shall mean the Bond Service Account, a
special account created and designated by Section 505 of this
Resolution.

“capital Appreciation Bond" shall mean any Bond or Bonds of a
Series which are gold at an initial price to the public of less
than”"97% of the principal amount thereof payable at maturity, but
only if such Bond or Bonds are designated as a Capital Appreciation
Sexles.or Term Bond pursuant to the Series Resolution providing for
the \ issuance of the Series of Bonds of which such Capital
Appreciation Bond or Bonds are to be a part. '

"capital Expenditures™ shall mean all expenditures made for
extensions, additions, improvements, renewals and replacements
(other than ordinary maintenance and repairs) acquired, constructed
or installed for the purpose of preserving, extending, increasing
or improving the service rendered by the Utility System or for
reducing the cost of operation, and shall include the cost of
purchasing and installing such equipment and appurtenances as may
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be necessary to meet the demands upon the Utility System; Capital
Expenditures shall also include the acquiasition of such lands and
rights-of-way and such engineering, legal and administrative
expenses as may be required in connection with the foregoing.

*city" shall mean the City of West Palm Beach, ¢a body
corporate and politic in Palm Beach County, Florida.

wcity Attorney" shall mean the City Attorney of the City of
West iPaln Beach or the officer succeeding to _his/ principal
functions.,

wcity Clerk" shall mean the City Clerk of the-City of West
Palm Beach or the officer succeeding to his principal functions.

"city Commission" shall mean the City Commission of the City
of West Palm Beach or the board or body in which the general
legislative powers of the City shall be vested.

"Code" shall mean the Internal Revenue Code of 1986, as
amended, and any successor Code, together with all  applicable
regulations, announcements and rulings promulgated thereunder.

"Completicn Date"” shall’ mean the date of completion of the
acquisaition or construction of any Improvements, as the case may
be, as such date shall be certified pursuant to the requirements of -
this Resolutaion.

®Construction Fund" shall mean the West Palm Beach Utility
System Construction Fund,” a special fund created and designated by
Section 401 of this Resolution.

"Consulting Engineers” shall mean the engineer, engineering
firm, qualified rate consultant or firm of qualified rate
consultants orscorporation at the time employed by the City under
the provisions of Section 704 of this Resolution to perform and
carry out the duties imposed on the Consulting Engineers by this
Resolution; provided, however, the City shall be permitted to
retain more than one firm of consulting engineers to carry out the
functions of Consulting Engineer hereunder, and in which event, the
term ‘“consulting Engineer® shall mean each of such firms.

"Convertible Bonds® shall mean Bonds Jissued under this
Resolution which are convertible, at the option of the City, into
a form of Bonds which are permitted by this Resolution other than
the form of such Bonds at the time they were issued.

"Cost", as applied to the 1993 Project or any Improvements,
shall embrace the costs of acquisition and construction and all
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obligations and expenses and all items of cost which are set forth
in Section 403 of this Resolution.

*Credit Facility"” shall mean any legal arrangement pursuant to
which the entity providing such Facility agrees to make or provide
funds to the City to make payment of the purchase price (including
principal or principal and interest) of Optional Tender Bohds upon
their tender by the Bondholders for purchase; provided—that the
furnishing of such funds by such entity pursuant, to such
arrangesent shall be required despite material adverse changes
(except bankruptcy and a failure to pay Bonds) in the, financial
condition of the City. : :

*current Expenses” shall mean the City’s/reasonable expenses
of maintenance, repair and operation of the Utility System and
shall include, without limiting the generality of the foregoing,
all ordinary and usual expenses of maintenance and repair, which
may include expenses not annually recurring but which are not
considered extraordinary in nature, (operating expenses from the
panagement and operation of the utility facilities of parties other
than the city, all City administrative expenses and any payments to
pension or retirement funds properly» chargeable to the Utility
System, insurance premiums, .engineering expenses relating to
maintenance, repair and operation,® fees and expenses of the Bond
Registrar, legal expenses, any taxes which may be lawfully imposed
on the Utility System or its income or operations and reserves for
such taxes (including specifically the taxes levied by the City
pursuant to Section 166.231, Florida Statutes, as amended), annual
premiuns for bond insurance or insurance assuring availability of
the amounts required torbe on deposit in the Reserve Account,
annual fees for Credit Facilities or Liquidity Facilities; the cost
of purchasing water from third parties and the cost of purchasing
treatment services..for sewerage from third parties (including
specificallycECR Operation and Maintenance Payments but excluding
ECR Renewal and Replacement Payments and ECR Debt Service Payments,
both of ,which are payable pursuant to Section 511 of this
Resolution) and any other expenses required to be paid by the City
under the), provisions of this Resolution or by law, all to the
extent properly attributable as an operating expense of the Utility
System in accordance with generally accepted accounting principles
enmployed in the operation of public utility systems similar to the
Utilaty System. Current Expenses shall also include in any Fiscal
Year the amount actually deposited to the credit of the Rate
Stabilization Account in such Fiscal Year. Current Expenses shall
not include (1) any reserves for extraordinary maintenance or
repair; (ii) any allowance for depreciation, amortization,
depletion or other similar charges; (iii) any deposits or transfers
to the credit of the Sinking Fund, the Renewal, Replacement and
Improvement Fund or the General Reserve Fund; (iv) payments of
expenses which would be considered as an operating expense paid
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from funds in the Renewal, Replacement and Improvement Fund or on
behalf of third parties for an entitlement for the capacity of
water production and treatment facllities and wastewater
transnission, treatment and effluent disposal facilities; (v)
payments in lieu of taxes which are to be paid pursuant to Section
511 of this Resolution; (iv) payments made on State Loans or other
forms of indebtedness on behalf of third paries for an entitlement
for capacity of water production and treatment facilities and
wastewater transmission, treatment and effluent, disposal
facilities; or (vii) such miscellaneous deductions as are
applicable to prior accounting periods.

"Current Interest Bonds® ghall mean Bonds the interest on
which is payable to the Bondholder on the Interest Payment Dates
with respect thereto and not only at the maturity thereof.

"Defaulted Interest®™ shall have the meaning attributed to such
term in Section 202 of this Resolution.

"Depositary" shall mean any ‘bank’ or trust company duly
authorized by law to engage in thé banking business and designated
by the Finance Director as a depositary of mnoneys under the
provasions of this Resolution.

"East Central Regional Wastewater Treatment Facilities™ shall
mean the 55 million gallon per day wastewater treatment plant and
all appurtenances thereto ldocated in the City and owned by the ECR
Board on a parcel of/land containing approximately 300 acres in
sictign 11, Township 43 South, Range 42 East, Palm Beach County,
Florida.

"ECR Board" shall mean the East Central Regional Wastewater
Treatment Facilities Board, created under the laws of the State of
Florida by an »interlocal agreement as an independent special
district of the City, Palm Beach County, the City of Lake Worth,
the City/of Riviera Beach and the Town of Palm Beach (collectively,
the "participants”), which is the owner of the East Central
Regional Wastewater Treatment Facilities.

"ECR Board Operation and Maintenance Payments" shall mean the
sum ‘'of the payment required to be made by the City monthly to the
ECR Board for its share (based upon allocated capacity) of the
operation and maintenance expenses of the East Central Wastewater
Treatment Facilities which payment requirement is set forth in the
Interlocal Agreement, dated as of September 8, 1992, by and among
the Partaicipants. :

"ECR Board Debt Service Payments” shall mean the sum of the
payment required to be made by the City monthly to the ECR Board
for its share (based upon allocated capacity) of the principal of,
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interest on and the coverage requirement for all indebtedness
incurred by the ECR Board for the purpose of improvements to the
East Central Wastewater Treatment Facilities which payment
requirement is set forth in the Participatory Agreement, dated as
of April 20, 1993, by and among the Participants.

"ECR Board Renewal and Replacement Payments™ shall mean the
sum of the payment required to be made by the City annually to the
ECR Board for its share (based upon allocated capacity)| of the
required renewals, replacements and improvements (not otherwise
financed by indebtedness) to the East Central Wastewater Treatment
Facilities which payment requirement is set forth in the/Interlocal
Agreement, dated as of September 9, 1992, by/ and ‘among the
Participants.

"Escrow Agent" shall mean a bank or trust company, either
within or wathout the State of Florida, designated as Escrow Agent
in the Escrow Deposit Agreement, and performing such functions as
are required by such Agreement. The Escrow Agent shall be selected
and appointed by the Mayor pursuant to’the Mayor’s Certificate.

"Escrow Deposit Agreement®" shall, mean the Escrow Deposit
Agreement, to be dated as of the dated date of the Series 1993
Bonds by and between the City and the Escrow Agent, pursuant to
which a portion of the proceeds of the Series 1993 Bonds, together
with other available funds of’the City, shall be held, invested and
applied by the Escrow Agent’as provided in this Resolution and the
Escrow Deposit Agreement, to), the payment at their respective
maturities and redemption at a selected redemption date or dates of
all of the outstanding Bonds. If it shall be determined by the
Hayor pursuant to the /Mayor’s Certificate that the Outstanding
Bonds will be redeemed at the earliest permitted redemption date
therefor following the\date of delivery of the Series 1993 Bonds,
there will be no 'Escrow Deposit Agreement.

"Financé-Director® shall mean the Director of Finance of the
City of West Palm Beach or the officer succeeding to his principal
functions.

"Financial Statements” shall wmean the audited financial
statements of the City relating to the Utility System, prepared in
accordance with generally accepted accounting principles applicable
toutality systems owned by municipalities.

"Fiscal Year" shall mean the period commencing on the first
day of October and ending on the last day of September of the
following year as the same may be amended from time to time to
conform to the fiscal year of the City.

"General Reserve Fund"” shall mean the West Palm Beach Utility
System General Reserve Fund, a special fund created and designated
by Section 505 of this Resolutaion.
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nGovernment Obligations” shall mean (i) direct obligations of,
or obligations the payment of the principal and on which the
interest are unconditionally gquaranteed by, the United States of
America; (ii) evidences of ownership of proportionate interests in
future interest or principal payments on obligations specified in
clause (i) of this definition held by a bank or trust company as
custodian, under which the owner of the investment is the real
party in interest and has the right to proceed directly and
individually against the obligor on the underlying obligations
described in clause (i) of this definition, and which underlying
obligations are not available to satisfy any claim of the custodian
or any person claiming through the custodian or to .whom the
custodian may be obligated; (iii) municipal obligations, the
payment of the principal of, interest on and redemption premium, if
any which are irrevocably secured by obligations described in
clause (i) of this definition and which obligations have been
deposited in an escrow account which is irrevocably pledged to the
payment of the principal, interest on and redemption premium, if
any, on such municipal obligations; (iv) .obligations issued by any
State of the United States; and (v), municipal obligations the
payment of the principal of and interest on which are insured;
provided, however, the obligations described in clauses (iv) and
(v) of this definition shall also be rated in one of the top two
highest rating categories (without regard to any gradation within
such category) by both Moody’s \Investors Service and Standard &
Poor'’s Corpoxation.

"Impact Fee Fund" shall mean the Impact Fee Fund, a apecial
fund created and designated pursuant to Section 505 of this
Resolution. ‘

"Impact Fees™ shall mean all nonrefundable (except at the
option of the City) capital expansion fees, pollution control fees,
capacity charges and other similar fees and charges separately
imposed by (the City as a nonuser capacity charge for the
proportionate . share of the cost of expanding, oversizing,
separating or constructing Improvements to the Utility System and
any investment earnings from the investment of funds on deposit in
the Impact Fee Fund.

*Improvements® shall mean such improvements, renewals and
replacements of the Utility System or any part thereof and such
extensions, betterments and additions thereto as may be necessary
or desirable, in the judgment of the City, to keep the same in
proper condition for the safe, efficient and economic operation
thereof and to integrate into the Utility System any unit or part
thereof, and shall include such land, structures and facilities as
may be authorized to be acquired or constructed by the City under
the provisions of Florida law and such improvements, renewals and
replacements of such land, structures and facilities and the
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Utility System and such extensions and additions thereto as may be
necessary or desirable for continuocus and efficient service to the

public.

*Interest Payment Dates™ shall mean the dates in each year
(vhich may be as frequently as daily) on which the interest on a
Series of Bonds is to be paid as determined in the | Series
Resolution with respect to such Series of Bonds. The“Interest
Payment Dates with respect to the Serlies 1993 Bonds shall be
deternined by the Mayor pursuant to the Mayor’s Certificate.

*Interest Rate Swap® shall mean an agreement in writing by and
between the City and another aentity (the “Swap Partner"™) pursuant
to wvhich (i) the City agrees to pay to the Swap Partner an amount,
either at one time or periodically, which may, but /is not required
to, be determined by reference to the amount-of interest payable on
all or a portion of a Series of Bonds specified in such agreement
in the period specified in such agreement and (ii) the Swap Partner
agrees to pay to the City an amount,  either at one time or
periodically, which may, but is not required to, be determined by
reference to the amount of interest payable on all or a portion of
a Series of Bonds specified in such agreement in the period
specified in such agreement. The torm "Interest Rate Swap" shall
also include so-called "interest rate cap agreements" and "interest
rate floor agreements®™. Anys/payments on Interest Rate Swaps (other
than terrmination payments._on ‘an Interest Rate Swap) related to
Bonds are payable from the Bond Service Account or the General
Reserve Fund, at the joption” of the City, the priority of the
payment of such Interest ,Rate Swap payments to be determined in the
Series Resolution for\thesrSeries of Bonds to which such Interest
Rate Swap relates, All /termination payments with respect to any
Interest Rate Swap shall be payable solely from moneys from time to
time on deposit in'the General Reserve Fund. The City shall use
its best efforts to obtain a rating from Moody’s Investor’s
Service, Inc. on any Series of Bonds to which an Interest Rate Swap
relates.

*Interim Bonds or Notes"™ shall mean bonds or notes issued by
the City with a final maturity not longer than 60 months (or longer
period if then so permitted by the provisions of Florida law
relating’ to the issuance of bond anticipation notes by
municipalities) in anticipation of the refinancing thereof from all
or\a portion of the proceeds of a Series of Bonds issued under this
Resolution.

"Investment Obligations® shall mean any of the following, to
the extent that the same is legal for the investment of public
funds under Florida law:
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(i) direct general Obligatioxis of, or obligations the
payment of principal and interest on which are unconditionally
guaranteed by, the United States of America; -

(i1) obligations issued or guaranteed by any
instrumentality or agency of the United States of America,
vhether now existing or hereafter organized, including but not
limited to those of the Federal Financing Bank, the members of
the Fara Credit System whether individually or consoclidated,
Federal Home Loan Banks, the Export-Import Bank, Government
National Mortgage Association and the Tennessee Valley
Authority;

(iii) evidences of ownership of proportionate interests in
future interest or principal payments on specified obligations
described in clause (i) of this definition held by a bank or
trust company as custodian, under (which the owner of the
investment is the real party in interest/and has the right to
proceed directly and individually against the obligor on the
underlying obligations described in clause (i) of this
-definition, and which underlyingobligations are not available
to satisfy any claim of the(custodian or any person claiming
through the custodian or t6 whom the custodian may be
obligated; .

(iv) bankers acceptances, certificates of deposit or time
depoeits of any bank, trust company or savings and loan
association (including any investment in pools of such bankers
acceptances, certificates of deposit or time deposits), which
to the extent that such obligations are not insured by the
Federal Deposit Instrance Corporation or the Federal Savings
and Loan Insurance Corporation, are collateralized at all
times in amounts’ and by obligations as shall be permitted by
Florida law;

(v) ‘municipal obligations, the payment of the principal
of ,/interest on and redemption premium, if any, on which are
irrevocably secured by obligations described in clause (i) of
this definition and which obligations have been deposited in
an escrow account which is irrevocably pledged to the payment
of “the principal of, interest on and redemption premjium, if
any, of such municipal obligations; )

(vi) obligations issued by any State of the United
States, which are rated in one of the top two rating
categories (without regard to any gradation within such
category) by both Moody’s Investors Service and Standard &
Poor’s Corporation;
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(vii) wmunicipal obligations the payment of the principal
of and the interest on which are insured, which are rated in
one of the top two rating categories (without regard to any
gradation within guch category) by both Moody’s Investors
Service and Standard & Poor’s Corporation; ' '

(viii) any repurchase, reverse repurchase or investment
agreement with any bank or trust company organized under the
laws of any state of the United States or any national"banking
association, insurance company, or government/bond dealer
reporting to, trading with, angd recognized as a_primary dealer
by the Federal Reserve Bank of New York and a member of the
Security Investors Protection Corporation, which agreement is
secured by any one or more of the securities described in (i),
(ii) or (iii) above provided that the City has a perfected
first security interest in the collateral and that the City or
its agent has possession of the collateral, and that such
collateral is held free and clear of .claims by third parties;
and .

(ix) any other security or investment in which the City
15 permitted by Florida law_to invest its funds.

"Maximum Principal and Interest Requirements™ shall meant the
maxaimum amount of Principal’ and Interest Requirements for any
Fiscal Year.

"Mayor" shall mean the Mayor of the City of West Palm Beach or
the officer succeeding’ to the principal executive functions of the
Mayor.

"Mayor‘s Certificate"” shall mean the certificate of the Mayor
given pursuant to the provisions of Section 208 of this Resolution
which delegate to the Mayor the authority to act on behalf of the
City to fix certain details and make certain appointments with
respect to the /Series 1993 Bonds.

"Monthly State Loan Regquirement™ shall mean the amount payable
by the. . City in each month pursuant to any State Loan.

"Net Revenues" for any particular period shall mean the amount
of the“excess of the Revenues for such period over the Current
Expenses for such period.

"optional Tender Bonds” shall mean the portion of a Series of
Bonds issued under this Resolution, a feature of whach is an option
on the part of the holders of such Bonds to tender such Bonds to
the City or a trustee or other fiduciary for such holders for
purchase.

I-10
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noutstanding® shall mean, when used with respect to the Bonds,
‘all Bonds theretofore delivered except:

(a) Bonds paid or redeemed or delivered to or acquired
by the city and cancelled; and

(b) Bonds deemed to have been paid in accordance with
Section 307 or Section 1101 of this Resolution.

"outstanding Bonds" shall mean the outstanding principal
amounts of Water and Sewer Utility Systems Bonds, Series A and B
specified in the fourth preamble of this Resolution.

*Principal® or "principal® shall mean (i) with respect to
current Interest Bonds, the stated principal (amount thereof and
(11) with respect to Capital Appreciation Bonds,the Accreted Value
thereof, as of any particular date of determination.

"pPrincipal and Interest Requirements" gshall mean the
respective amounts which are regquired/ in each Fiscal Year to
provide:

(1) for paying the( interest on all Bonds then
outstanding which is payable on each Interest Payment Date in
such Fiecal Year, and )

(ii) for paying.the principal of all Serial Bonds then
outstanding which is payable upon the maturity of Serial Bonds
in such Fiscal Year, and

(iii) the Amortization Requirements for the Term Bonds of
such Series for such Fiscal Vear, and

(iv) the'amount, if any, required to be deposited in the
General Reserve Fund on account of the Annual Loan Payment in
such Fiscal Year.

In determining the amount of the Principal and Interest
Requirements for any Fiscal Year, the following rules shall apply:

(2) with respect to variable Rate Bonds, the interest
rate shall be assumed to be the average rate of interest for
all variable Rate Bonds for the prior Fiscal Year or portion
thereof or if there were no Variable Rate Bonds Outstanding
during such prior Fiscal Year, then the initial rate of
interest on such Variable Rate Bonds; "average rate" shall
mean the rate determined by dividing the total amount of
interest paid on variable Rate Bonds in any Fiscal Year or
portion thereof by the average principal amount of Variable
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Rate Bonds Outstanding during such Fiscal Year or portion
thereof;

(b) with respect to Interim Bonds or Notes, interest
only and not the principal shall be included in Principal and
Interest Requirements if the Series of Bonds all or a portion
of the proceeds of which are expected to be used to-refinance
such Interim Bonds or Notes have been duly authorized by the
city; provided, however, none of the interest or ‘principal on
Interim Bonds or Notes shall be included in~Principal and
Interest Requirements if the Ccity Commission shall determine
in the resolution authorizing the issuancer of such Interim
Bonds or Notes that such Interim Bonds or Notes shall be
Subordinated Indebtedness hereunder;

(c) with respect to Optional Tender Bonds, Principal and
Interest Requirements shall not include the principal amount
of such Optional Tender Bonds payable “upon exercise by the
holders thereof of the option to ,tender such Bonds for
purchase to the extent and for so long as a Credit Facility
shall be in full force and effect with respect to such
Optional Tender Bonds but (shall include the regularly
scheduled principal payments on such Optional Tender Bonds,
either upon payment at maturity or redemption in satisfaction
of the Amortization Requirements for such Optional Tender
Bonds; provided, however, that during any period of time after
the issuer of the /Credit Facility has advanced funds
thereunder and before, such amount is repaid, Principal and
Interest Requirements shall include the principal amount so
advanced and” interest thereon, in accordance with the
principal repayment schedule and interest rate or rates
specified in the’Credit Facility;

(d) " if+interest on a Series of Bonds is payable from the
proceeds ©of such Bonds or from other amounts set aside
irrevocably for such purpose at the time such Bonds are
issued, interest on such Series of Bonds shall be included in
Principal and Interest Requirements only in proportion to the
amount of interest payable in the then current Fiscal Year
from amounts other than amounts so funded to pay such
interest;

(e) praincipal on a Series of Bonds may be excluded from
Principal and Interest Requirements until the first full
Fiscal Year following the Completion Date of any Improvements
the construction or acquisition of which was financed with the
proceeds of such Series of Bondas, except to the extent that
principal of such Series of Bonds is actually payable during
the period of such construction or acquisation;
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(f) Principal and Interest Requirements shall not
include the principal of, redemption premium, if any, and
interest on Subordinated Indebtedness;

(g) Principal and Interest Requirements shall not
include the principal of, redemption premium, if any, and
interest on bonds of the City issued for the purpose of
financing the acquisition or construction of Separate Systems;

(h) for purposes of the covenant regarding rates
contained in clause (a) of Section 502 of (this Resolution
only, the City shall be entitled to a credit against the
Principal and Interest Requirements for the amount, if any, of
Impact Fees on deposit in the Impact Fee Account on the first
day of a Fiscal Year which may, under Florida law, be used for
paynment of principal of, redemption premium, if any, or
interest on Bonds and which have béen\irrevocably budgeted in
such Fiscal Year for payment of ,principal of, redemption
premium, if any, or interest on Beonds;

(1) any Bonds the payments by the City of interest on
which are fixed, through the use of Interest Rate Swaps,
matching inverse cash flows on separate portions of the same
Seriee of Bonds or otherwise, shall be treated as fixed
inteiest rate Bonds for so long as such payment obligation is
80 fixed;

(3) Principal and Interest Requirements shall apply only
to Bonds whichs/ are outstanding (as defined in this
Resolution) ;7and

(k) with respect to Balloon Indebtedness, there shall be
taken into account in each year the amount of principal of
such Balloon Indebtedness that would be payable in such period
if the principal of such Balloon Indebtedness were amortized
from the date of issuance thereof over a period of twenty-five
(25)\ years.

"Public Works Director"” shall mean the Director of the Public
Works Department of the City from time to time appointed by the
city Commission or the official of the City who shall succeed to

his principal functions.

"Rate Stabilization Account”™ shall mean the Rate Stabilization
Account, a special account created and designated within the
General Reserve Fund pursuant to Section 505 of this Resolution.

"Redemption Account® shall mean the Redemption Account, a
special account created and designated by Section 505 of this
Resolution.
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"Refunding Bonds"” shall mean the Bonds issued at any time
under the provisions of Section 210 of this Regolution,

*Regular Record Date" gshall mean the 15th day (whether or not
a business day) of the month preceding any Interest Payment Date
(if such Interest Payment Date is the first day of a month) or the
first day (whether or not a business day) of the month of any
Interest Payment Date (if such Interest Payment Date is the 15th
day of a month); provided, however, that a different Regular Record
Date may be provided for a Series of Bonds pursuant.toythe Series
Resolution with respect to such Series.

“Renewal, Replacement and Improvement Fund" shall mean the
West Palm Beach Utility System Renawal, Replacement and Improvement
Fund created and designated by Section 505 of this Resolutilon.

"Renewal, Replacement and Improvement Fund Requirement®™ shall
mean the amount designated in the Anntal Budget as the Renewal,
Replacement and Improvement Fund Requirement but in no event less
than the total of (i) eight per centum (8%) of the Revenues for the
prior Fiscal Year of the Water and Sewer System in the current
Fiscal Year and (ii) three per centum (3%) of the Revenues shown on
the Annual Budget for the Stormwater Drainage Facilities in the
current Fiscal Year, subject’ in, all events to the provisions of
Section 505(d) of this Resolution.

w"Reserve Account" ghall mean the Reserve Account, a special
account created and designated by Section 505 of this Resolution,
including any subaccounts created therein and any separate Reserve
Accounts created as permitted by Section 505 of this Rzsolution.

"Reserve Account Requirement® shall mean the Maximum Principal
and Interest Requirements on account of the Bonds issued under the
provisions ofwArticle II of this Resolution in the current or any
subsequent Fiscal Year, but excluding any amount described in
clause (iv) ‘of the definition of Principal and Interest
Requirements in this Article or such lesser amount as shall be
required in order for the interest on all or any portion of the
Bonds authorized by this Resolution to be excludable from the gross
income of the recipients thereof for federal income tax purposes
underwthe Code; provided, however, that (i) the cCity shall be
permitted to provide all or a portion of the Reserve Account
Requirement by the execution and delivery of a policy of insurance
or letter of credit or other similar arrangement which, after its
issuance and delivery, will permit the Finance Director to receive
the full awmount covered by such arrangement without further
conditions, financial or otherwise (a “Reserve Account Guaranty");
provided, however, that the provider of the Reserve Account
Guaranty must be a reputable and nationally-recognized bond
insurance provider or a bank or other financial institution whose
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financial guaranties result in the bond issues of public entities
(as of the date such Reserve Account Guaranty is delivered) being
rated in one of the two highest full rating categories by Moody'’s
Investors Service and Standard and Poor’s Corporation if either or
both are then rating the Bonds Outstanding hereunder or the Bonds
to be issued hereunder; provided further, however, that nothing
herein shall require the City to obtain a rating on any Bonds
issued hereunder, (ii) with respect to all or any portion of a
Series of Bonds the interest rate on which is not fixed at-a single
numerical rate, the City shall be permitted to provide for a
Reserve Account Requirement which is 1less than the Maximum
Principal and 1Interest Requirements pursuant to" the Series
Resolution with respect to such Series or pursuant to the
resolution pursuant to which such Series is™~ awarded to the
purchaser thereof, and (iii) with respect to a Series of Bonds or
portion thereof which is supported by a Credit Facility, the City
shall be permitted to provide for a Reserve Account Requirement
which is based only on the principal and interest due on the Bonds
of guih Series and not on the repayment’provisions of such Credit
Facility.

"Reserve Account Deposit Regquirement” means the amount, if
any, determined in each Series Resolution, required to be deposited
monthly to the credit of the Reserve Account on account of such
Series; provided, however,

(i) the Reserve Account Deposit Requirement for any
Series shall not be’less than one-thirty-sixth (1/36) of the
Reserve Account Regquirement for such Series in each month
until the amount on deposit in the Reserve Account shall be
equal to the ReservesAccount Requirement for such Series;

(ii) in the event any deficiency is created in the
Reserve Account-for any Series by a withdrawal or otherwise,
the Reserve Account Deposit Requirement for any Series shall
be increased; beginning in the month following the month in
which such deficiency was created, by an amount at least equal
to _one-twelfth (1/12) of the amount of such deficiency; and

(iil) the amount, if any, required by the terms of the
documentation governing any Reserve Account Guaranty to be
paid to the issuer of the Reserve Account Guaranty to
reimburse such issuer for any draws made or funds advanced
under such Reserve Account Guaranty.

"Revenue Fund" shall mean the West Palm Beach Utility Systenm
Revenue Fund, a special fund created and designated by Section 504
of thas Resolution.
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"Revenues" shall mean all nmoneys received by the City in
connection with or as a result of its ownership or operation of the
Utility System, including the income derived by the City from the
sale of water produced, treated or distributed by, or the
collection, transmission, treatment or disposal of sewage by the
Utility System, the Stormwater Drainage Facilities Revenues, any-
proceeds of use and occupancy insurance on the Utility System or
any part thereof, income from the =management of the utility
facilities of parties other than the City, incore from investments
made under this Resolution; provided, however, Revenues shall not
include investment income from investments of moneys on deposit in
any Rebate Fund created in connection with the Bondé or any Series
of Bonds, the Construction Fund, the Impact Fee Account and the
State Grant Reserve Account to the esxtent that' earnings on the
moneys on deposit in the State Grant Reserve Account are required
pursuant to the State of Florida requlations governing such Account
to be used for a purpose inconsistent with their use as Revenues or
retained in such Account, proceeds of imsurance (except use and
occupancy insurance) and condemnation awards, proceeds of sales of
property constituting a part of the ,Utllity System, special
assessments (except special assessments/on property specially
benefited by Improvements financedrwith the proceeds of Bonds) and
the proceeds of Bonds or other Indebtedness.

"Separate System® shall’ mean water facilities, sewer
facilities or water and sewer facilities, which are not, on the
date of adoption of this Resolution, a part of the Utility System
and which the City Commission shall determine by resolution to make
a Separate System; provided,“however, the City Commission shall not
adopt a resolution designating facilities as a Separate System
unless the requirements therefor as set forth in Section 711 of
this Reszlution are met.at the time of such designation.-

"Serial Bonds" shall mean the Bonds of a Series which shall be
stated to mature in annual installments and "Term Bonds" shall mean
the Bonds of ‘a_Series so designated in the Series Resolution for
such Bonds. ’

_ nSeries" shall meant he Bonds delivered at any one time under
the provisions of Sections 208, 209 and 210 of this Resolution.

#series 1993 Bonds" shall mean the Bonds authorized to be
issued pursuant to Section 208 of this Resolution.

"series Resolution" means the resolution of the City
Commission that is required by Sections 208, 209 and 210 of this
Resolution to be adopted prior to the issuance of any Series of -
Bonds under this Resoclution. The Series Resolution shall (a)
determine the details of the Bonds of such Series, including, among -
other things, the maximum principal amount of such Series, the date
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thereof, the method of payment of interest thereon, the maximum
maturity thereof, the redemption provisions relating thereto,
including the Amortization Requirements for the Term Bonds, if any,
and the Bond Registrar therefor, (b) define any improvements to be
financed or Bonds or Indebtedness to be refunded with the proceeds
of such Series, (c) provide for the application of the proceeds of
the Bonds to which such Series Resolution relates, and _(d) if
permitted pursuant to Section 505 of this Resolution, create a
separate Sinking Fund for such Series and determine the ‘method of
funding of the Sinking Fund for such Series and such other wmatters
as the City commission shall determine; provided, however;, the City
Commission may provide in the Series Resolution that,all matters
set forth above except the maximum principal amount of any Series
and the definition of any Improvement to be .financed with the
proceeds of such Series and the maximum principal ,amount of such
Series may be determined by the City Commission in the resolution
awarding such Series to the purchaser thereof. Anything in this
definition hereinabove notwithstanding, the details of the Series
1993 Bonds to be issued pursuant to Section 208 of this Resolution
are to be determined by the Mayor pursuant to the Mayor’s
Certificate as set forth in Section_ 208 hereof.

"Sewer System”" shall mean .the, existing sewage collection,
transmission, treatment and disposal system together with any
Improvements thereto, including any new sewer systems owned or
leased and operated by the ¢€ity, any assets, facilities,
Improvements or Capital Expenditures (whether or not financed with
Bonds) which are designated by the City Commission as a part of the
Sewer System and the City’s-interest, equitable or otherwise, in
the sewerage transmigsion, treatment or disposal facilities of
parties other than the’cCity, including the right to capacity in
such facilities. ,The, Sewer System shall not include the East
Central Regional Wastewater Treatment Facilities.

*Short-Term Indebtedness” means all Indebtedness incurred or
assumed by the City, with respect to the Utility System for any of
the following:

(i) Payments of principal and interest with respect to
money 'borrowed for an original term, or renewable at the
option of the City for a period from the date originally
incurred, of one year or less;

(11) Payments. under leases having an original term, or
‘renewable at the option of the lessee for a period from the
date originally incurred, of one year or less; and

(iii) Payments under installment purchase contracts having
an original term of one year or less.
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»sSinking Fund® shall mean the West Palm Beach Utility System
Revenue Bonds Interest and Sinking Fund, a special fund created and
designated by Section 505 of this Resolution.

"Special Record Date" shall mean a date fixed by the Bond
Registrar for the payment of Defaulted Interest pursuant to Section
202 of this Resolution.

"State Loan®” shall mean any loan for any of the/purposes of
the Utility System from the State of Florida or any of the agencies
thereof which loan is authorized by the laws of the) State of
Florida to be made by the State or such agency and to be incurred
by the City.

"Stormwater Drainage Facilities® shall mean, generally, the
facilities, including but not limited to the'canals, storm sewers,
holding ponds and other means of conveying stormwater from place to
place, owned or leased and operated by the City and any assets,
facilities, Improvements or Capital Expenditures (whether or not
financed with Bonds) which are designated by the City Commission as
a part of the Stormwater Drainage Facilities. ~

"stormwater Drainage Facilities Revenues" shall mean (i) all
revenues, income, rents and receipts received by or accrued to the
City from or attributable to the’ ownership and operation of the
Stormwater Drainage Facilities; including special assessments, fees
or assessnents based upon usage of or benefit from the Stormwater
Drainage Facilities and including all revenues attributable to the
Stormwater Drainage .Facilities or to the payments of the .costs
thereof received by the City under any contract for the sale of
service from the Stormwater Drainage Facilities or any part thereof
or any contractual arrangement with respect to the use of the
Stormwater Drainage~ Facilities or any portion thereof or the
services thereof, and (ii) the proceeds of any insurance covering
business interruption loss relating to the Stormwater Drainage
Facilities, if any.

"Subordinated Indebtedness" shall mean bonds, notes or other
forms of indebtedness, the payment of the principal or interest or
redemption premium on which are payable solely from moneys which
may, from time to time be on deposit in the General Reserve Fund
under this Resolution and which is designated as Subordinated
Indebtedness by the City Commission in the resolution authorizing
the issuance of such Indebtedness.

"Utilities Director” shall mean the Director of the Utilities
Department of the City from time to time appointed by the City

Commission or the official of the City who shall succeed to his
principal functions.
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"Utility System™ shall mean: (1) the Water System; (ii) the
Sewer System; and (iii) the Stormwater Drainage Facilities.

" "variable Rate Bonds" shall mean any Bonds issued under this
Resolution the interest rate on which is not established at the
time of issuance at a single numerical rate; provided, however,
Bonds which are, by their terms, Variable Rate Bonds but the
payzent on which by the City is fixed, through the use of Interest
Rate Swaps, matching inverse cash flows on separate portions of the
same Series of Bonds or otherwise, shall be treated as ‘fixed
interest rate Bonds for so long as such payment obligation is so
fixed. Variable Rate Bonds shall include fixed rate Bonds, the
payment obligations of the City with respect thereto vary over time
due to the use of Interest Rate Swaps or otherwise.

"Water Systen® shall mean the existing / water supply,
production, distraibution and distribution system together with any
Improvements thereto, including any new/water facilities of the
types described above owned or leased and operated by the City, any
assets, facilities, or cCapital Expenditures (whether or not
financed with Bonds) which are designated by the city Commisaion as
a part of the Water System and the City’s interest, equitable or
otherwise, in the water facilities of parties other than the cCity,
including the raght to capacity in‘such facilities.

%1993 Project™ shall mean, c¢ollectively, the 1993 Stormwater
Drainage Project and the 1993\ Water and Sewer Project.

%1993 Stormwater Drainage Project® shall mean the facilities
set forth in Exhaibit A’ attached to this Resolution, as the same may
be amended as set forth therein.

#1993 Water and Sewer Project®™ shall mean the facilities set
forth in Exhibit B.attached to this Resolution, as the same may be
amended as set forth therein. ’

Section 102. Rules of Construction. Words of the masculine

gender shall be deemed and construed to include correlative words
of the’ feminine and neuter genders. Unless the context shall
otherwise ‘indicate, the words *Bond", "“owner", "holder" and
"person®™ shall include the plural as well as the singular number,
the ‘word “person" shall mean any individual, corporation,
partnership, joint venture, association, Jjoint-stock company,
trust, unincorporated organization or government or any agency or
political subdivision thereof, and the word "holder" or
"hondholder” when used herein with respect to Bonds issued
hereunder shall mean the holder or registered owner, as the case
may be, of Bonds at the time issued and outstanding hereunder.
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ARTICLE II.

Fornm, Execution, Delivery
and Registration of Bonds.

Section 201i. JIesuance of Bondg. For the purpose of providing
funds for paying all or part of the cost of refunding the
outstanding Bonds, paying the Cost of the 1393 Project and.paying
the Cost of acquiring or constructing any Improvements, Bonds of
the City may be issued under and secured by this Resolution subject
. to the conditions hereinafter provided in Sections 208 and 209
respectively, of this Article. Bonds of the City may also be
igssued under and secured by this Resolutiony~ subject to the
conditions hereinafter provided in Section 210 of this Article, for
the purpose of refunding all or any portion of the Bonds of one or
more Series issued by the City under the, provisions of this
Resolution. The principal of and the interest on all such Bonds
shall be payable solely from the special fund hereinafter created
and designated "Utility System Revenue Bonds Interest and Sinking
Fund" or other separate Sinking Funds created under the provisions
of Section 505 of this Resclution, \and all of the covenants,
agreements and provisions of thissResolution shall be for the
benefit and security of all and singular the present and future
holders of the Bonds sco issuedsor\to be issued, without preference,
priority or distinction as’' to lien or otherwise, except as
otherwise hereinafter provided, of any one Bond over any other Bond
by reason of priority in the issue, sale or negotiation thereof,

otherwvise.

Section 202. Details of Bonds. Each Series of fonds issued
hereundei shall be’created by a different Series Resoclution. The
Bonds of each Series issued under the provisions of this Article
shall be designated."City of West Palm Beach, Florida Utility
System Revenue, Bonds, Series ;™ in each case inserting an
identifying Series year, and if more than one Series are issued in
a single calendar year, inserting an identifying Series letter in
addition/to the year. Except as otherwise provided in the Series
Resolutionirelating to a Series of Bonds, the Bonds of any Series
are dssuable in fully registered form without coupons in
denominations (either with respect to original principal amount or
principal amount payable at maturity) of $5,000 or any whole
multiple thereof. Bonds shall be numbered consecutively from R-1
upwards. Bonds of each Series shall be dated, shall bear interest
until their payment at a rate or rates, including rates which may
vary, not exceeding the maximum rate then permitted by law, such
interest being payable and such Bonds being subject to redemption
prior to their respective maturities, all as provided in the Series
Resolution for such Series.

II-1

02/22/2010 04:07:49 PM



C | ¢ "

Unless otherwise provided in the Series Resolution pursuant to
which each Series of Bonds 1s issued, each Bond shall bear interest
from the Interest Payment Date next preceding the date on which it
is aunthenticated unless it is (a2) authenticated upon any interest
payment date in which event it shall bear interest from such
interest payment date or (b) authenticated before the first
interest payment date in which event it shall bear interest from
its date; provided, however, that if at the time of authentication
of any Bond interest is in default, such Bond shall bear-interest
froz the date to which interest has been paid.

Both the principal of and the interest on the,Bonds shall be
payable in any coin or currency of the United States of America
that is legal tender for the payment of public and private debts on
the respective dates of payment thereof. :

The principal of such Bonds shall.-be payahle upon the
presentation and surrender of such Bonds as the same shall be come
due at the principal office of the Bond Registrar; provided,
however, that if any Series of Bonds are held pursuant to any
*hook-entry only" system, the portion of the principal amount of
such Bonds which are Term Bonds,censtituting the Amortization
Requirements may be paid to the régistered owner by wire or check,
with the final payment of such_Term Bonds at their maturity being
paid only upon presentation of \such Term Bonds at the principal
office of the Bond Registrar.

Unless otherwise provided in the Series Resolution pursuant to
vhich each Series of Bondg ds-issued, any interest on any such Bond
vhich is payable, and/is punctually paid, or for which payment is
duly provided, on any dnterest payment date shall be paid to the
person in whose name the Bond is registered in the registration
books provided for in Section 206 of this Resolution (hereinatfter,
as used in this Section, the "Holder") at the close of business on
the Regular Record Date. The Bond Registrar shall pay interest
which is payablewon the Bonds by check or draft mailed to the
persons entitled thereto on the Interest Payment Date; provided,
however, the City Commission pursuant to the Series Resolution for
a Series may provide for payment of such interest by the Bond
Registrar by wire transfer.

Unless otherwise provided in the Series Resolution pursuant to
which each Series of Bonds is issued, any interest on any such Bond
which is payable, but is not punctually paid, or for which payment
is not duly provided, on any interest payment date (herein called
"Defaulted Interest") shall forthwith cease to be payable to the
Holder on the relevant Regular Record Date solely by virtue of such
Holder having been such Holder; and such Defaulted Interest may be
paid by the city, at its election in each case, as provided in
Subsection A or B below:
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A. The City may elect to make payment of any Defaulted
Interest on the Bonds of any Series to the persons in whose names
such Bonds are registered at the close of business on a Special
Record Date for the payment of such Defaulted Interest, which shall
. be fixed in the following manner. The City shall notify the Bond
Regaistrar in writing of the amount of Defaulted Interest proposed
to be paid on each Bond and the date of the proposed payment (which
date shall be such as will enable the Bond Registrar to comply with
the next sentence hereof), and at the same time the City shall
deposit or cause to be deposited with the Bond Registrar.an amount
of money equal to the aggregate amount proposed to _be paid in
respect of such Defaulted Interest or shall make ‘@rrangements
satisfactory to the Bond Registrar for such deposit.prior to the
date of the proposed payment, such money when deposited to be held
in trust for the benefit of the persons entitled_to such Defaulted
Interest as in this Subsection provided. Thereupon the Bond
Registrar shall fix a Special Record Date for the payment of such
Defaulted Interest which shall be not more than 15 nor less than 10
days prior to the date of the proposed payment ,and not less than 10
days after the receipt by the Bond Registrar of the notice of the
proposed payment. The Bond Registrar’ shall promptly notify the
City of such Special Record Date and; in the name and at the
expense of the City, shall cause notice of the proposed payment of
such Defaulted Interest and the Special Record Date therefor to be
mailed, first-class postage prepaid; to each Holder at his address
as it appears in the registration books provided for in Section 206
of this Resolution not less( than 10 days prior to such Special
Record Date. The Bond Registrar may, in its discretion, in the
name and at the expense of the City, cause a similar notice to be
published at least once in aDaily Newspaper of general circulation
publaished in the Caty, and in a Daily Newspaper of general
circulation or in a financial journal published in the Borough of
Manhattan, City and State of New York, but such publication shall
not be a condition precedent to the establishment of such Special
Record Date. Notice/ of the proposed payment of such Defaulted
Interest and the Special Record Date therefor having been mailed as
aforesaid, such Defaulted Interest shall be paid to the persons in
whose nameg the Bonds of such Series are registered on such Special
Record Date and shall no 1longer be payable pursuant to the
following \Subsection B. The Bond Registrar shall pay such
Defaulted Interest which is payable on the Bonds pursuant to this
clause A by check or draft mailed to the persons entitled thereto
on ‘the .date fixed for the payment of such Defaulted Interest
pursuant to clause A; provided, however, the City Commission
pursuant to the Series Resolution for a Series may provide for
payment -of such Defaulted Interest by the Bond Registrar by wire

transfer.

B. The City may make payment of any Defaulted Interest on the
Bonds of any Series in any other lawful manner not inconsistent
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with the regquirements of any securities exchange on which such
Bonds may be listed and upon such notice as may be required by such
exchange, if, after notice given by the City to the Bond Registrar
of the proposed payment pursuant to this Subsection, such payment
shall be deemed practicable by the Bond Registrar.

Subject to the foregoing provisions of this Section, each Bond
delivered under this Resolution upon transfer of or in exchange for
or in lieu of any other Bond shall carry all the rights to interest
accrued and unpaid, and to accrue, which were carried by such other
Bond and each such Bond shall bear interest from such_date, that
neither gain nor loss in interest shall result from such transfer,.
. exchange or substitution.

Section 203. Execution and Form of Bonds. The Bonds shall
bear the facsimile signature of the Mayor and shall. bear the
facsimile signature of, the City Clerk, and a facsimile of the
official seal of the City shall be imprinted<on the Bonds;
provided, however, that if required by Florida law at the time of
such execution, the Bonds shall be manually executed by the Mayor
or his designee. In case any officer whose signature or a
facsimile of whose signature shall appear on any Bonds shall cease
to be such officer before the delivery of such Bonds, such
signature or such facsimile shall mnevertheless be valid and
sufficient for all purposes the same as if he had remained in
office until such delivery and also any Bond may bear the facsimile
signature of, or may be signed by, such persons as at ¢he actual
time of the execution of such Bond shall be the proper officers to
execute such Bond althoughat the date of such Bond such persons
may not have been such? officers. The Bonds issued under the
provisions of this Article, the certificate of authentication, the
statement of validation;/ if applicable, the opinion certification
and the form of assignment’'shall be, respectively, in the following
forms with such appropriate variations, omissions and insertions as
may be required or, permitted by this Resolution or the Series
Resolution pursuant to which such Bonds are issued. All Bonds
shall be endorsed, thereon with such legends or text as may be
necessary or appropriate to conform to the applicable rules and
regulations of" any governmental authority or any securities
exchange' on, which such Bonds may be listed or to any requirements
of law'with respect thereto.
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[Face of Bond]
$__,000

No. 0 0G0 00809 S0
United States of America
State of Florida
City of West Palm Beach

[Title of Series of Bonds, as provided in Section 202}
Maturity Date Interest Rate Original Issue Date Cusip

REGISTERED HOLDER:

PRINCIPAL AMOUNT:

The City of West Palm Beach (herein” called the "City"), a
municipal corporation of the State of Florida, is justly indebted
and for value received hereby promises topay to the registered
holder shown above or registered assigns. or_.legal representative on
the date specified above (or earlier, as‘hereinafter referred to),
upon the presentation and surrender hereof, at the principal office
of . in the city of
(the "Bond Registrar"), the
principal sum shown above, <and to pay to the registered owner
hereof, by check or draft mailed to the registered owner at his
address as it appears on _the bond registration books of the City,
or by wire transfer to the registered owner of at least $1,000,000
principal amount of thé Bonds, interest on such principal sum from
the date hereof or < from 1, to 1 next
preceding the date,6f authentication to which interesc shall have
been paid, unless suchjdate of authentication is a 1or

1 to which/interest shall have been paid, in which case
from such date, such interest to the maturity hereof being payable
on 1 .and 1 in each year, commencing '
1, 19__, at the rate per annum specified above, until payment of
such principal sum. The interest so payable and punctually paid,
or duly provided for, on any interest payment date will be paid to
the person in whose name this bond is registered at the close of
business on the Regular Record Date for such interest, which shall
be the.15th day (whether or not a business day) of the calendar
month ‘next preceding such interest payment date. Any such interest
not, so punctually paid or duly provided for shall forthwith cease
to be payable to the registered holder on such Regular Record Date,
and may be paid to the person in whose name this bond is registered
at the close of business on a Special Record Date for the payment
of such defaulted interest to be fixed by the Bond Registrar,
notice whereof being given to the holders not less than 10 days
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prior to such Special Record Date, or may be paid at any time in
any other lawful manner not inconsistent with the requirements of
any securities exchange on which the bonds of this series may be
listed and upon such notice as may be required by such exchange, or
as more fully provided in the Resolution under which this bond is
issued hereinafter mentioned. Such payment of interest shall be by-
check mailed to the holder at his address as it appears on the bond
registration books maintained by the Bond Registrar. All such
payments shall be made in such coin or currency of the  United
States of America as at the time of payment is legal tender for
payment of public and private debts.

This bond shall not be deemed to constitute an indebtedness of
the City within the meaning of any constitutionalwor statutory
provision or limitation and the City is not obligated to pay the
principal of, the premium, if any, or the interest on this bond
except from the special fund hereinafter méntioned, and the faith
and credit of the City are not pledged \on the payment of the
principal of, the premium, if any, or_the interest on this bond.
The issuance of this bond shall not ‘directly or indirectly or
contingently obligate the City to, levy,0or to pledge any taxes
whatever therefor or to make any appropriation for the payment of
the principal of, the premium, if any, or the interest on this bond
except as provided in said Resolution.

ADDITIONAL PROVISIONS ‘OF, THIS BOND ARE SET FORTH ON THE
REVERSE HEREOF AND SHALL FOR ALL PURPOSES HAVE THE SAME EFFECT AS
IF SET FORTH HEREIN.

This bond shall‘not be valid or become obligatory for any
purpose or be entitled /to any benefit or security under the
Resolution mentioned hereinafter until this bond shall have been
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authenticated by the execution by the Bond Registrar of the
certificate of authentication endorsed hereon.

IN WITNESS WHEREOF, said City of West Palm Beach, by
resolution duly adopted by its City Commission, has caused this
bond to bear the facsimile signatures of its Mayor and its City
Clerk and a facsimile of the official seal of the City to be
imprinted hereon, all as of the day of e 19 .

(Facsimile signature]
Mayor

[Facsimile signéture]
City Clerk

(Seal)
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CERTIFICATE OF AUTHENTICATION

This bond 18 one of the Bonds of the series designated herein
and issued under the provisions of the within-mentioned Resolution.

Bond Reglistrar

By

Authorized Signatory

Date of authentication: -

[Reverse Side of Bond]

‘United States of America
State of Flordda
City of West Palm Beach

[Title of Series of Bonds, &s provided in Section 202)

This bond is one of arseries of bonds designated "Utility
System Revenue Bonds, Series ® (the "Bonds®”) and issued by the
City of West Palm Beach,/Florida (the ®City") for the purpose of
providing funds, with,/ any other available funds, for

' ’ and
this bond Is issued under_ and pursuant to that certain resolution
adopted by the City Commission of the City on , 19 (the
"Bond Resolution") and/ that certain resolution adopted by the City
Commission in furtherance of the Bond Resolution on ¢
19 (the "Séries Resolution” and collectively with the Bond

Resolution, the "Resolutions").

The/ bonds of this Series .consist of bonds maturing on
1 of the years to » inclusive (the "Serial

Bonds”®") and of bonds maturing on 1, (the *
Term Bonds"), on 1, {(the ® Term Bonds") and on
1, _ (the * Term Bonds"). The Term Bonds,
the Term Bonds and the Term Bonds are subject to
mandatory redemption at 100% of the principal amount thereof, plus
accrued interest, but without premium, on 1 of the

following years and in the following amounts:
Term Bonds Term Bonds ' Term Bonds

[Here insert Amortization Requirements])
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The bonds of this series at the time outstanding which mature’
after i, 19 may be redeemed prior to their respective
maturities, at the option of the City, from any moneys that may be
made available for such purpose, either in whole, on any date not

earlier than 1, 19__, or in part, in any order of
maturity selected by the City, on any interest payment date not
earlier than i, 19 , at the redemption prices

(expressed as percentages of principal amount to be redeemed) plus
accrued interest to the redemption date as follows:

. Redemption
Redemption Dates Inclusive —Price
1, 19__ to 31, R
1, 19 _te 31, 3
1, 19__ to 31, —3
1, 19__ to 31, t
1, 19 to | 31, - %

If less than all of the bonds of .any one maturity shall be
called for redemption, the particular bonds to be redeemed shall be
selected by lot as provided in the Resolutions.

At least thirty (30) days beéfore the redemption date of any
bonds to be redeemed, whether such redemption be in whole or in
part, the City shall cause a notice of such redemption to be filed
with the Bond Registrar, mailed, first class postage prepaid, to
all registered owners of bonds\to be redeemed in whole or in part
at their last addresses appearing upon the registration books of
the City as of the date 45“days prior to the date fixed for
redemption and published,at least once in a newspaper or financial
journal published in the Borough of Manhattan, City and State of
New York. The fajlure\to mail such notice shall not affect the
validity of such redemption. On the date fixed for redemption,
notice having beenwgiven as aforesaid, the bonds or portions
thereof so calied for redemption shall be due and payable at the
redemption price “provided for the redemption of such bonds or
portions thereof on such date and, if moneys for payment of such
redemption, price and the accrued interest are held by the Bond
Registrar or an appropriate fiduciary institution acting as escrow
agent; as\provided in the Resolutions, interest on the bonds or the
portions thereof so called for redemption shall cease to accrue.
If a\portion of this bond shall be called for redemption, a new
bond-or bonds in principal amount egual to the unredeemed portion
hereof will be issued to the registered owner hereof or his legal
representative upon the surrender hereof.

The holder of this bond shall have no right to enforce the
provisions of the Resolutions, or to institute action to enforce
the covenants therein, or to take any action with respect to any
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event of default under the Resolutions, or to institute, appear in
or defend any suit or other proceeding with respect thereto, except
as provided in the Resolutions.

Modifications or alterations of the Resolutions or of any
regsolution supplemental thereto may be made only to the extent and
in the circumstances permitted by the Resolutions.

The bonds are issuable as fully registered bonds..of the
denorination of $5,000 or any whole multiple thereof., At the
principal office of the Bond Registrar, in the manner and subject
to certain conditions provided in the Resolutions; “bonds may be
exchanged for an equal aggregate principal amount of bonds of the
sape maturity, of authorized denominations and bearing interest at
the same rate.

The Bond Registrar is required to keep.at its principal office
the books of the City for the registration of and for the
registration of transfers of bonds. The transfer of this bond may
be registered only upon such books and@ssotherwise provided in the
Resolutions upon the surrender hereof to the Bond Registrar
together with an assignment duly executed by the registered owner
hereof or his attorney or legald representative in such form as
shall be satisfactory to the( Bond Registrar. Upcon any such
registration of transfer, the Bond Registrar shall deliver in
exchange for this bond a new'bond or bonds, registered in the name
of the transferee, of authorized denominations, in an aggregate
principal amount equal to the unredeemed principal amount of this
bond, of the same maturity and bearing interest at the same rate.

The Bond Registrar /8hail not be required to exchange or
register any transfer of this bond after this bond has been
selected for redemption.

This bond is issued and the Resolutions were adopted under and
pursuant to the/Charter of the City and the laws of the State of
Florida. /The Resolutions provide for the creation of a special
fund designated "City of West Palm Beach Utility System Revenue
Bonds _Interest and Sinking Fund", which fund is pledged to and
charged with the payment of the principal of, premium, if any, and
the interest on all bonds issued and outstanding under the Bond
Resolution [the language in the preceding clause will change if a
separate Sinking Fund is created for a Series of Bonds pursuant to
Section 505 of this Resolution], and the City has covenanted in the
Bond Resolution to deposit to the credit of said special fund a
sufficient amount of the Net Revenues (as defined in the Bond
Resolution) of the City’s Utility System (as defined in the Bond
Resolution) to provide for the payment of the principal of,
premium, if any, and interest on the bonde issued under the
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provisions of the Bond Resolution as the same shall become due and
to create a reserve for such purpose.

The Utility System consists of the Water System, the Sewer
System and the Stormwater Drainage Facilities (as each of said
terms is defined in the Resolution) and improvements or additions
thereto. .

All acts, conditions and things required by the constitution
and laws of the State of Florida, and the ordinances and
resolutions of the City to happen, exist and be performed precedent
to and in the issuance of this bond have happened, exist and have
been performed as so required.

[If the Bonds of a Series have been validated pursuant to
Chapter 75, Florida Statutes, such.Bonds shall have
endorsed thereon a statement in substantially the
following form.]

STATEMENT OF VALIDATION
This bond is one of a Series of Bonds which were validated by
a2 judgment of the Circuit Court,of the Fifteenth Judicial Circuit
of Florida in and for /Palm Beach County rendered on

s » and the time for taking an appeal
therefrom has expired without an appeal being taken.

II-11

02/22/2010 04:07:49 PM



OPINION CERTIFICATION

I HEREBY CERTIFY that the foregoing is a true and correct copy
of the legal opinion on the Bonds therein described which was

manually signed by

_ and was dated as of the date of
delivery of and payment for said Bonds.

TFacsinile signature]
City Clerk

ASSIGNMENT

FOR VALUE RECEIVED the undersigned hereby sells, assigns and
transfers unto

the within bond and all rights thereunder, and hereby irrevocably
constitutes and appoints attorney to
register the transfer of the within bond on the books kept for
registration thereof with full /power of substitution in the
premises. )

Dated:

NOTICE: The signature to this assignment
must correspond with the name as it appears
on the face of the within bond in every
particular, without alteration or
enlargement or any change whatever.

Signature Guaranteed:

NOTICE: Signatures must be guaranteed by a
member firm of the New York Stock Exchange
or a commercial bank or a trust company.

Section 204. Authenticatjon of Bonds. Only such of the Bonds

as shall have endorsed thereon a certificate of authentication
substantially in the form set forth above, duly executed by the
Bond Registrar, shall be entitled to any benefit or security under
this Resolution. No Bond shall be valid or obligatory for any
purpose unless and until such certificate of authentication shall
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have been duly executed by the Bond Registrar, and such certificate
of the Bond Registrar upon any such Bond shall be conclusive
evidence that such Bond has been duly authenticated and delivered
under this Resolution and the Series Resolution relating to such
Bond. The certificate of authentication on any Bond shall be
deemed to have been duly executed if signed by an authorized
officer of the Bond Registrar, but it shall not be necessary that
the same officer sign the certificate of authentication on all of
the Bonds that may be issued hereunder at any one tinme.

Section 205. Exchange of PBonds. Bonds, upon/surrender
thereof at the principal corporate trust office of ‘the Bond
Registrar, together with an assignment duly executed by the
registered owner or his attorney or legal representative in such
form as shall be satisfactory to the Bond Registrar, may, at the
option of the owner thereof, be exchanged for an.equal aggregate
principal amount of Bonds of the same Series“and maturity, of any
denomination or denominations authorized by this Resolution or the
Series Resolution relating to such Bonds and/bearing interest at
the same rate.

The City shall make provision/for the exchange of Bonds at the
principal corporate trust office ‘ef/the Bond Registrar.

Section 206. |Negotiabidj:

Bonds. The Bond Registrar shall keep books for the registration of
and for the registration cfytransfers of Bonds as provided in this
Resolution. The transfer of any bond may be registered only upon
the books kept by the Bond Registrar for the registration of and
registration of transfers of Bonds upon surrender thereof to the
Bond Regastrar together with an assignment duly executed by the
registered owner or his'attorney or legal representative in such
form as shall be satisfactory to the Bond Registrar. Upon any such
registration of transfer the City shall execute and the Bond
Registrar shall“authenticate and deliver in exchange for such Bond
a new Bond or Bonds registered in the name of the transferee, of
any denonination or denominations authorized by the Series
Resolution, relating to such Bonds.

1

In all cases in which Bonds shall be exchanged, the City shall
execute and the Bond Registrar shall authenticate and deliver at
the ‘earliest practicable time Bonds in accordance with the
provision of this Resolution. All Bonds surrendered in any such
exchange or registration of transfer shall forthwith be cancelled
by the Bond Registrar. The City or the Bond Registrar may make a
charge for every such exchange or registration of transfer of Bonds
sufficient to reimburse it for any tax or other governmental charge
required to be paid with respect to such exchange or registration
of transfer, but no other charge shall be made to any owner of
Bonds for the privilege of exchanging or registering the transfer
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of Bonds under the provisions of this Resolution. Neither the City
nor the Bond Registrar shall be required to make any such exchange
or registration of transfer of Bonds during the fifteen (15) days
immediately preceding the date of first publication or mailing of
notice of such redemption, or after such Bond or any portion
thereof has been selected for redemption.

Section 207. Ownerghip of Bonds. As to any Bond, the person
in whose name the same shall be registered shall be/deemed and
regarded as the absolute owner thereof for all purposes, and the
interest on any such Bond shall be paid only to orsupon\the order
of the registered owner thereof or his legal representative. All
such payrents shall be valid and effectual to satisfy and discharge
the liability upon such Bond including the premium, if any, and
interest thereon to the extent of the sum or sums_&o paid.

Section 208. pAuthorization of Series 1993 Bonds. There shall
be initially issued in one or more Series from time to time, under
and secured by this Resolution, revenue Bonds of the City the
initial series of which shall bear the designation "City of West
Palm Beach Utility System Revenue Refunding and Improvement Bonds,
Series 1993." Subsequent Series{of/the Bonds authorized by this
Section 208 shall bear the designation "City of West Palm Beach,
Florida Utilaty System Revenue Bonds" and the appropriate year of
issuance. The Series 1993 Bonds shall be issued in an aggregate
principal amount not exceeding), Sixty Seven Million Five Hundred
Thousand Dollars ($67,500,000) for the purpose of providing funds,
together with other available funds, (a) (i) for paying at their
respective maturities; together with interest to accrue to such
dates of maturity,..all .of the Outstanding Bonds or (ii) for
redeeming the Outstanding Bonas on the earliest permitted optional
redemption date therefor at the redemption price applicable to such
date, together with interest to accrue to such redemption date, as
shall be determined by the Mayor pursuant to the Mayor’s
Certificate, (b) paying the Cost (as defined herein) of the 1993
Project, {c) for making a deposit to the credit of the Reserve
Account 4n, an amount to be determined pursuant to the Mayor’s
Certificate,) (d) for paying interest on the portion of the Series
1993 Bonds attributable to the 1993 Project in such amount and for
such, period as shall be determined pursuant to the Mayor’s
Certificate, and (e) for paying the cost of issuing said Series
1993 Bonds. For convenience of reference, all Bonds authorized by
thise) Section 208 regardless of when issued are herein called the
"Series 1993 Bonds."™

The Series 1993 Bonds shall be dated, shall be stated to
mature (subject to the right of prior redemption as hereinafter set
forth) on such date or dates, in such year or years not more than
forty (40) years after the date of the Bonds, shall bear interest
at such rate or rates payable on such dates, shall have such Bond

Ix-14

02/22/2010 04:07:49 PM



Registrar, the Term Bonds of such Series shall have such
Amortization Requirements and may be made redeemable at such times
and prices (subject to the provisions of Article III of this
- Resolution), may be in the form of Current Interest Bonds or
Capital Appreciation Bonds' and the Reserve Account may have such
subaccounts, all as may be provided by the Mayor’s Certificate.

Each of the sgries 1993 Bonds shall be executed substantially
in the form and manner hereinabove set forth and shall badeposited
with the Bond Registrar for authentication and delivery but prior
to or simultaneously with the delivery of the Series 1993 Bonds by
the Bond Registrar there shall be filed with the City Clerk the
following:

(a) a copy, certified by the City Clerk, of this
Resolution; ’

(b) a copy of the Mayor’s Certificate;

(c) an executed counterpart of the Escrow Deposit
Agreement; .

(d) an opinion of the City Attorney stating that the
signer is of the opinion«that the issuance of said Bonds has
been duly authorized and that all conditions precedent to the
delivery of such Bonds have been fulfilled;

{e) :l.f the Mayor shall determine pursuant to the Mayor'’s
Certificate that the/Outstanding Bonds are to be paid at their
respective maturities, the report of a firm of independent
certified publiciaccountants, of favorable national reputation
fcr skill and _experience in verifying the mathematical
sufficiency and yield calculations in refunding transactions,
stating their conclusions with respect to (i) the mathematical

. computations of the adequacy of the maturing principal of and
interest ©on the investments made with the proceeds of the
Series 1993 Bonds and other available moneys pursuant to the
Escrow.Deposit Agreement for the payment of the principal of
and ‘interest on the Outstanding Bonds and (ii) the
mathematical computations of the actuarial yield on such
investments; and

‘(£) opinions of Brown & Wood, New York, New York and
Mack & Bernstein, P.A., Boca Raton, Florida, to the effect
that the interest on the Series 1993 Bonds is excludable from
the gross income of the recipients thereof for federal income

tax purposes.

When the documents mentioned in clauses (a) to (£), ix;clusive,
of this Section shall have been filed with the City Clerk and when
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the Series 1993 Bonds shall have been executed by the City and
authenticated by the Bond Registrar as required by this Resolution,
the Bond Registrar shall deliver said Bonds at one time to or upon
the order of the purchasers named in the resolution mentioned in
clause (b) of this Section, but only upon payment to the Finance
Director of the purchase price of said Bonds. The Finance Director
shall be entitled to rely upon such resolution as to all matters
stated therein.

The proceeds (including accrued interest and any premium) of
said Bonds shall be applied by the Finance Director as follows:

(1) the amount received as accrued interest on the Bonds
and any premium shall be deposited to thercredit of the Bond
Service Account;

(2) an amount estimated by the~Finance Director to be
sufficient for the purpose shall be credited to a special
account and applied to the payment of\the expenses of issuing
the Bonds, including, but not limited to, financial advisory,
accounting and legal fees, rating agency fees, printing costs,
initial Escrow Agent’s and Bond Registrar’s fees and expenses,
bond insurance premiums, and any other miscellaneous expenses
relating to the issuance of the Bonds;

(3) an amount eqgual to the Reserve Account Requirement
for the Series 1993 Bonds\shall be deposited to the credit of
the Reserve Account;

(4) the amount, “if any, determined by the Mayor in the
Mayor’s Certificate” to be applied to the payment of the
interest on the portion of the Series 1993 Bonds attributable
to the 1993 Project shall be deposited in a special account
within the Construction Fund and transferred at the times
required to the Interest Account of the Sinking Fund for the
payment of such interest;

(5) (i) if the Mayor shall determine pursuant to the
Mayor’s Certificate that the Outstanding Bonds are to be paid
at their respective maturities, the amount, determined by the
Finance Director to be sufficient for such purpose, shall be
deposited with the Escrow Agent and applied pursuant to the
Escrow Deposit Agreement to the payment at maturity and
redemption at a selected redemption date or dates of all of
the Outstanding Bonds, together with any applicable redemption
premium and interest to accrue on such Outstanding Bonds until
their payment or redemption (as specified in the Escrow
Deposit Agreement) or (ii) if it shall be determined by the
Mayor pursuant to the Mayor’s Certificate that the Outstanding
Bonds are to be redeemed at the earliest permitted optional
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redemption date therefor, the amount equal to the redemption
price for the outstanding Bonds plus interest to accrue on
such Outstanding Bonds to the redemption date shall be
deposited with the paying agent for the Outstanding Bonds;

(6) the amount, determined by the Finance Director to be
sufficient for such purpose, shall be deposited to the credit
of a special account within the Construction Fund and applied
to the payment of the Cost of the 1993 Stormwater Drainage
Project; and

(7) the amount, determined by the Finance Director to be
sufficient for such purpose, shall be deposited to 'the credit
of a special account (separate from the account mentioned in
clause (6) above) within the Construction Fund.and applied to
the payment of the Cost of the 1993 Water and Sewer Project.

Simultaneously with the delivery of the Bonds, the Finance
Director shall transfer moneys in the several funds and accounts
under the Outstanding Bond Resolution in such/manner as provided in
the Mayor’s Certificate. .

With respect to the Series 1993'Bonds only, the City hereby
delegates to the Mayor the authority to determine (i) the dated
date, (ii) the principal amount, (not to exceed the amount
authorized in this Section 208), (iii) the maturity dates and
amounts, (iv) the interest rates, (v) the optional redemption
features, (vi) the Amortization Requirements for the Term Bonds, if
any, (vii) to designate (the . Bond Registrar and the Escrow Agent,
(viii) to award the Series 1993 Bonds to the purchasers thereof,
(ix) to determine the disposition of the moneys on deposit in the
funde and accounts with respect to the Outstanding Bonds and (x) to
take any and all further action as shall be required to carry out
the purpose of this, Section 208; provided, however, that the Mayor
shall not take any action pursuant to this paragraph unless the
Mayor shall have)xeceived from the City’s financial advisors with
respect to the Series 1993 Bonds such information as the Mayor
shall deem necessary, upon the advice of the City Attorney and
Finance ‘Dixector, in order to demonstrate that (a) the "true or
Canadian® interest cost on the Series 1993 Bonds is not greater
than (6.00%. All actions of the Mayor taken pursuant to this
paragraph shall be evidenced by a certificate to be executed by the
Mayor\ (the "Mayor’s Certificate™) and filed with the City Clerk.
The execution of the Mayor’s Certificate by the Mayor shall
constitute complete evidence of the actions of the Mayor and
additionally shall constitute the action of the City.

The City hereby determines to call for redemption the portion
of the Outstanding Bonds which are subject to optional redemption
on the earliest optional redemption date for such Outstanding Bonds
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and at the redemption price applicable to such cptional redemption
date in accordance with the Outstanding Bonds Resolution.

Section 209. Additional Bonds. In addition to the Bonds
authorized under the provisions of Section 208 of this Article,
Additional Bonds of the City may be issued under and secured by
this Resolution, on a parity as to the pledge of the Net Revenues
of the Utility System with the Bonds theretofore issued under and
secured by this Resolution and then Outstanding, subject to the
conditions hereinafter provided in this Section, from/time to time
for the purpose of paying all or any part of the Cost of
constructing or acquiring any Improvements.

Before any Additional Bonds shall be/ issued under the
provisions of this Section the City commission| shall adopt a
resolution authorizing the issuance of suchwAdditional Bonds,
fixing the amount and the details thereof, and describing in brief
and general terms the Improvements to be congtructed or acquired.
The Additional Bonds of each Series issued under the provisions of
thas Section shall be dated, shall be‘stated to mature (subject to
the right of prior redemption as hereinafter set forth) on such
date or dates, in such year or years not more than forty (40) years
after the date of the Additional Bonds, shall bear interest at such
rate or rates, fixed or variable, shall have such Optional Tender
features and Credit Facilities, shall have such Bond Registrar, and
any Term Bonds of such Series’ shall have such Amorxrtization
Reguirements, and may be_made redeemable at such times and prices
(subject to the provisions of Article III of this Resolution), all
as may be provided by’ the Series Resolution for such Additional
Bonds. Such Additional Bonds shall be executed in the form and
manner hereinabove_set forth, with such changes as may be necessary
or appropriate té conform to the provisions of the resolution
authorizing the issuance of such Additional Bonds and the Series
Resolution therefor, and shall be deposited with the Bond Registrar
for authentication and delivery, but before such Additional Bonds
shall be delivered by the Bond Registrar, there shall be filed with
the City_Clerk the following:

(a) a copy, certified by the cCity Clerk, of the
resolution authorizing the issuance of such Additional Bonds;

(b) a copy, certified by the City Clerk, of the Series
Resolution for such Series of Additional Bonds;

(c) a copy, certified by the City Clerk, of the
resolution adopted by the City Commission awarding such
Additional Bonds, specifying the interest rate or rates for
such Additional Bonds, or that such Additional Bonds will bear
interest at a Variable Rate and directing the delivery of such
Additional Bonds to or upon the order of the purchasers
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therein named upon payment of the purchase price therein set
forth;

(d) (i) a certificate of the Finance Director
demonstrating that the principal amount of such Additional
Bonds, together with the principal amount of all other
Additional Bonds issued pursuant to this clause .(d) (i) and
then Outstanding does not exceed ten per centum (10%).0f the
Revenues of the Utility System for the last Fiscal Year for
which the financial statements of the Utility ‘System were
reported upon by the Accountant; or

(11) (A) a certificate of the Finance Director
demonstrating that the percentage derived by dividing the Net
Revenues for any twelve (12) consecutive” calendar months
within the preceding eighteen (18) consecutive calendar months
selected by the Finance Director after consultation with the
Public Works Director and the Utllities Director (the "Test
Period"), adjusted as hereinafter permitted, by the Maximum
Principal and Interest Requirements, including the Principal
and Interest Requirements with respect to the Additional Bonds
then to be delivered, for any future Fiscal Year is not less
than one hundred twenty per centum (120%); and

(1i) (B) a certificate of the Consulting Engineer
demonstrating that the percentage derived by dividing the
projected Net Revenues for the first full Fiscal Year
following the Fiscal Year in which the Completion Date of such
Improvements is expected to occur by the Maximum Prancipal and
“nterest Requirements, including the Principal and Interest
Requirements with respect to the Additional Bonds then to be
delivered, for any future Fiscal Year is not less than one
hundred_tventy per centum {120%);

(e) [ an opinion of the City Attorney stating that the
signer is of the opinion that the issuance of such Additional
Bonds has been duly authorized and that all conditions
precedent to the delivery of such Additional Bonds have been
fulfilled; and

(f) a certificate of the Finance Director to the effect
that no event of default, as defined in Section 802 of this
Resolution and no event which with the passage of time, the
giving of notice or both would become an event of default has
occurred within the twelve (12) consecutive calendar months
prior to the date of such certificate and is continuing.

In determining whether to execute and deliver either of the
certificates mentioned in clauses (d) (i) or (d)(ii)(A) of this
Section 209, (I) if the rates and charges for the services and
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facilities furnished by the Utility System shall have been revised.
and such revised rates and charges shall have gone into effect
prior to the issuance of such Additional Bonds, the amount of the
Revenues or Net Revenues which would have been realized during the
Test Period had such revised rates and charges gone into effect on
the first day of the Test Period may be used by the Finance
Director and (II) if the Improvements to be acquired or constructed
include either the acquisition of a new utility system or systems
or the extension of the Utility System to a geographical area not
previously served, then the amount of Revenues or Net Revenues
which would have been realized during the Test Period from the
additional customers to be added to the Utility System may be used
by the Finance Director.

In determining whether to execute and deliver the certificate
required by clause (d) (ii) (B} above, (I) if the'rates and charges
for the services and facilities furnished by the Utility System
shall have been revised and such revised rates and charges shall go
into effect prior to or simultaneously with the Completion Date for
such Improvements, the Consulting Engineer shall be entitled to
assume for the purpose of such certificate the Revenues and Net
Revenues which will be realized during the period required to be
covered by such certificate, (II) if the Improvements to be
acquired or constructed include either the acquisition of a new
utility system or systems or the extension of the Utllity System to
a geographical area not previously served, then the amount of
Revenues or Net Revenues which would have been realized during the
Fiscal Years required to be .considered by the Consulting Engineer
from the additional customers to be added to the Utility System may
be used by the Consulting Engineer and in all events, the
Consulting Engineer~shall include in the calculation required by
such certificate| the Current Expenses associated with the
Improvements then being constructed.

When the documents mentioned above in the Section shall have
been filed with the City Clerk and when the Additional Bonds
described(in the resolutions mentioned in clauses (a), (b), and (c)
of this Section shall have been executed by the City and
authenticated by the Bond Registrar as required by this Resolution,
the Bond Registrar shall deliver such Additional Bonds at one time
to ‘orwupon the order of the purchasers named in the resolution
mentioned in said clause (c), but only upon payment to the Finance
Director of the purchase price of such Additional Bonds. The.
Finance Director shall be entitled to rely upon such resolutions as
to all matters stated therein.

The proceeds (excluding accrued interest and any premium) of
such Additional Bonds shall be paid to the City for deposit with

one or more Depositaries to the credit of a special account in the
Construction Fund appropriately designated and for application to
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the payment of the Cost (as defined in Section 403 of this
Resolution) of such Improvements, including the amount, if any,
determined by the City Commission to be deposited to the credit of
the Reserve Account for such Bonds. All of the provisions of
Article IV of this Resolution which relate to the Construction Fund
shall apply to such Improvements and such special account to the
extent that such provisions may be applicable; provided, however,
that there may be included in the cost of such Inprovements
interest accruing on such Additional Bonds prior to” and during
construction of such Improvements if and to the extent provided in
the resolution authorizing the issuance of such Additional Bonds or
the Series Resolution with respect thereto. The anount received as
accrued interest and any premium on such Bonds.shall be deposited
to the credit of the Bond Service Account for application to the
first interest due on such Bonds. .

Section 210. Refunding Bondgs. Refunding Bonds may be issued
under and secured by this Resolution, /subject to the conditions
hereinafter provided in this Section; from time to time for the
purpose of providing funds for refunding all or any portion of the
outstanding Bonds of any one or more Series by payment at maturity
or redemption at a selected redemption date or dates or combination
of such payment at maturaity and redemption, including the payment
of any redemption premium t¢hereon' and any interest which will
accrue on such Bonds to such'maturity dates or selected redemption
date or dates or combination of maturity and redemption dates and
any expenses incurred or to be incurred in connection with such
refunding.

Before any Refunding Bonds shall be issued under the
provisions of this Section the city Commission shall adopt a
resolution authorizing the issuance of such Refunding Bonde, fixing
the amount and details thereof, describing the Bonds to be refunded
and setting forth the determination of the City Commission that
such refunding ds"in the best interests of the City and the users
of the _Utilaty System and stating the reasons for such
determipation. Such Refunding Bonds shall be dated, shall be
stated to ‘mature (subject to the right of prior redemption as
hereinafter set forth) on such date or dates, in such year or years
not more than forty (40) years after the date of the Refunding
Bonds,» shall bear interest at such rate or rates, fixed or
variable, shall have such Optional Tender features, shall have such
Bond Registrar, and any Term Bonds of such Series shall have such
Amortization Requirements and may be made redeemable at such times
and prices (subject to the provisions of Article III of this
Resolution), all as may be provided by the Series Resolution for
such Refunding Bonds. Except as to any differences in the
maturities thereof or the rate or rates of interest or the
provisions for redemption, such Refunding Bonds shall be on a
parity as to the pledge of Net Revenues of the Utility System with
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and shall be entitled to the same benefits and security under this
Resolution as all other Bonds issued under this Resolution. Such
Refunding Bonds shall be executed substantially in the form and
manner hereinabove set forth with such changes as may be necessary
or appropriate to conform to the provisions of the resolution
authorizing the issuance of such Refunding Bonds and the Series
Resolution therefor, and shall be deposited with the Bond Registrar
for authentication and delivery, but prior to or simultaneously
with the delivery of such Refunding Bonds by the Bond Registrar,
there shall be filed with the City Clerk the following:

(a) a copy, certified by the City (Clerk, of the
resolution mentioned above authorizing the issuance of such
Refunding Bonds;

(b) a copy, certified by the City Clerk, of the Series
Resolution with respect to such Refunding Bonds;

(c) a copy, certified by the City Clerk, of the
resolution adopted by the City ‘Ccommission, awarding such
Refunding Bonds, specifying the, interest rate or rates for
such Refunding Bonds, or the’ initial rate if such Refunding
Bonds bear interest at a Variable Rate, determining the
disposition of the moneys on deposit in the Sinking Fund on
account of the Bonds .to be refunded, and directing the
delivery of such Refunding Bonds to or upon the order of the
purchasers therein named upon payment of the purchase price

- therein set forth; :

(d) an opinion, of a nationally recognized firm of
attorneys of favorable repute in matters related to tax-exempt
municipal bonds, to the effect that upon the issuance of such
Refunding Bonds._and the application of the proceeds thereof,
the Bonds., to be refunded will no longer be deemed to be
Outstanding under this Resolution;

(e) an opinion of the City Attorney stating that the
signer\is of the opinion that the issuance of such Refunding
Bonds has been duly authorized and that all conditions
precedent to the delivery of such Refunding Bonds have been
fulfilled; and

(£f) such documents as shall be required by the Finance -
Director to show that provision has been duly made in
accordance with the provisions of this Resolution for the
payment or redemption or combination of such payment and
redemption of all of the Bonds to be refunded.

When the documents mentioned above in this Section shall have
been filed with the City Clerk and when the Refunding Bonds
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described in the resolutions mentioned in clauses (a), (b) and (c)
of this Section shall have been executed by the City and
authenticated by the Bond Registrar as required by this Reasolution,
the Bond Registrar shall deliver such Refunding Bonds at one time
- to or upon the order of the purchasers named in the resolution
mentioned in said clause (b), but only upon payment to the Finance
Director of the purchase price of such Refunding Bonds. The
Finance Director shall be entitled to rely upon such resolutions as
to all matters stated therein.

Simultaneously with the delivery of such Refunding Bonds, the
Finance Director shall withdraw, if so provided in~the resolution
mentioned in claugse (c) of this Section 210, from the 8inking Fund
an amount equal to the amount on deposit therein-on account of the
principal of, redemption premium, if any, the interest on and
reserves for the Bonds to be refunded, and apply the amount so
withdrawn in accordance with the resolution.mentioned in clause (c)
of this Section 210. The total amount so withdrawn, if so provided
in the resolution mentioned in clause (¢) of this Section 210, the
proceeds of such Refunding Bonds (including accrued interest and
any premium) and any other moneys provided for such purpose, shall
be applied by the Finance Director as follows:

(1) the accrued interest received as part of the
proceeds of such Refunding, Bonds shall be deposited to the
credit of a special account.in the Bond Service Account for
application to the first interest due on such Refunding Bonds;

(2) an amount which, together with any income which
shall be derived from the investment of such amount pursuant
to this clause (2), .shall be sufficient to pay the principal
of and redemption,premium, if any, and the interest on the
Bonds to be refunded hereunder, either at maturity or a
selected redemption date or dates or combination of such
payment ¢cand redemption, shall be deposited by the Finance
Director' to- the credit of a special fund, appropriately
designated, to be held in trust by a bank or trust company
which may include the Bond Registrar, as eacrow agent, for the
sole Zand exclusive purpose of paying such principal,
redenmption premium, if any, and interest; and moneys held for
the credit of such fund shall, as nearly as may be practicable
and reasonable, be invested and reinvested by such escrow
agent at the direction of the Finance Director in Government
Obligations which shall mature, or which shall be subject to
redexmption by the holder thereof at the option of such holder,
not later than the respective dates when the moneys held for
the credit of such fund will be required for the purposes
intended;
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(3) such amount shall be applied to, or set aside for
the payment of the expenses incident to such refunding as
shall be specified in the Series Resolution relating to such
Refunding Bonds; and

(4) any balance of such proceeds shall be deposited to
the credit of the Revenue Fund.

Section 211. Other Indebtednegss. In addition to the Bonds
authorized pursuant to the provisions of Section 208, 209 and 210
and to the extent permitted by the laws of the State of Florida
from time to time in effect, the City may incur| other forms of
indebtedness related to the Utility System, as follows:

(a) The City may incur Short-Term Indebtedness, payable
on a parity as to the pledge of Net Revenues of the Utility
System with the Bonds, if immediately after incurrence of such
Short-Term Indebtedness the outstanding/principal amount of
all Short-Term Indebtedness does not _exceed ten per centum
{(10%) of the Revenues of the Utility System as shown on the
Annual Budget for the current/Fiscal Year; provided, however,
that the City shall have no‘principal amount of such Short-
Term Indebtedness outstanding, for a period of twenty (20)
consecutive calendar days) in each twelve-month period
beginning on the date “of incurrence of such Short-Term
Indebtedness. "

(b) The City'may incur Subordinated Indebtedness without
limit as to amount.

_ (c) The city may issue Convertible Bonds, secured on a
parity as to the pledge of Net Revenues of the Utility System
with Bonds issued hereunder, provided that such Convertible
Bonds are issued under Section 208 of this Resolution or under
Section 209 or 210 of thie Resolution and such Convertible
Bonds comply with the tests of such Sections based upon the
fornm of such Convertible Bonds at the time of their issuance.

(d) The City may issue Optional Tender Bonds, secured on
a parity as to the pledge of Net Revenues of the Utility
System with Bonds issued hereunder, provided that such
Optional Tender Bonds comply with the test for the issuance of
Bonds contained in Section 209 or 210 of this Resolution, and
so long as (i) such Bonds are the subject of a remarketing
agreement between the City or the trustee for such holders and
an investment banking firm with experience in marketing tax-
exempt securities on a2 national basis and (ii) there is in
effect with respect to such Optional Tender Bonds a Credit
Facility, then the provisions with respect to Optional Tender
Bonds contained in the definition of Principal and Interest
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Requirements shall apply to such Optional Tender Bonds. 1In
demonstrating compliance with the test for the issuance of
Additional Bonds contained in Section 209 hereof, the
principal requirements for Optional Tender Bonds shall include
the regqularly scheduled principal payments, either upon
payment at maturity or redemption in satisfaction of the
Amortization Requirements for such Bonds and shall not include
the payment of the purchase price of such Bonds upon their
tender for purchase.

(e¢) The City may issue Variable Rate Bonds, upon
compliance with the tests for the issuance of Bonds contained
in Sections 209 or 210 of this Resolution using for the
purpose of demonstrating compliance with such tests the
interest rate assumption with respect to Variable Rate Bonds
contained in the definition of Principal wand Interest
Requirements.

(f) The City may enter into Credit Facilities to the
extent that the Series of Bonds or portion thereof which is
supported by such Credit Facilities are incurred in compliance
with the provisions of this Article II.

(g) The city may incur Balloon Indebtedness if the
conditions set forth in Section 209 or 210 are met, assuming
for the purpose of such tests the amortization assumption set
forth in the definition of Principal and Interest Requirements
in this Resolution.

(h) Nothing in this Resolution shall prohibit the City
from entering into Interest Rate Swaps; provided, however,
that nothing herein shall be construed to indicate that
Interest Rate Swaps are Indebtedness. The Cicy hereby agrees
that it will not execute an Interest Rate Swap unless the Swap
Partner on such Interest Rate Swap or the party guaranteeing
the payments by such Swap Partner is rated at least "A" by
Moody’s Investors Service, Inc. if Moody’s Investors Service,
Inc. then’ maintains a rating on any Bonds issued and
outstanding under this Resolution.

Section 212, [Limitation on Indebtedness Incurred without
Test. Anything in this Article II to the contrary notwithstanding,
at mo\time shall the principal amount of Bonds and other forms of
indebtedness of the City with respect to the Utility Systenm
incurred or issued pursuant to clause (d) (i) of Section 209 and
clause (a) of Section 211 of this Article exceed ten per centum
(10%) of the Revenues of the Utility System for the last Fiscal
Year for which the financial statements of the Utility System were
examined by the Accountant; provided, however, that if the
Principal and Interest Requirements with respect to Additional
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Bonds issued pursuant to clause (d) (i) of Section 209 eof this
Resolution are later taken into consideration in determining
compliance with the tests set forth in clause (d) (ii) of said
Section 209 only in connection with the issuance of a Series of
Additional Bonds, thereafter the City again shall be permitted to
issue Additional Bonds pursuant to said clause (d) (i) of Section
209 subject to the limitation set forth therein.

Section 213. Temporary Bonds. Until the definitive. Bonds of
any Series are ready for delivery, there may be executed by the
City and authenticated by the Bond Registrar, and {the Finance
Director may deliver, in lieu of definitive Bonds and subject to
the same limitations and conditions except as (to identifying
numbers, temporary printed, engraved, lithographed,or typewritten
Bonds in the denomination of Five Thousand Dollars ($5,000) or any
whole multiple thereof, substantially of the tenor hereinabove set
forth, in fully registered form without coupons, and with
appropriate omissions, insertions and (variations as may be
required. The City shall cause the definitive Bonds to be prepared
and to be executed, endorsed and delivered to the Bond Registrar,
and the Bond Registrar, upon presentation to him of any temporary
Bond shall cancel the same and sauthenticate and deliver, in
exchange therefor, at the place designated by the holder, without
expense to the holder, a definitive Bond or Bonds of the same
Series and in the same aggregate principal amount, maturing on the
same date and bearing interest at.the same rate as the temporary
Bond surrendered. Until so _exchanged, the temporary Bonds shall in
all respects, including the privilege of registration and
registration of transfer is so provided, be entitled to the same
benefit of this Resolution as the definitive Bonds to be issued and
authenticated hereunder;, and interest on such temporary Bonds, when
payable, shall be paid on presentation of such temporary Bonds and
notation of such payment shall be endorsed thereon.

Section 234. Mutilated, Destroved or Lost Bonds. In case any
Bonds secured hereby shall become mutilated or be destroyed or
lost, the City may cause to be executed, and the Bond Registrar may
deliver, /a.newv Bond of like date, number and tenor in exchange and
substitution for and upon the cancellation of such mutilated Bond
or inflieu of and in substitution for such Bond destroyed or lost,
upon the holder’s paying the reasonable expenses and charges of the
City\and the Bond Registrar in connection therewith and, in the
case~of a Bond destroyed or lost, his filing with the Bond
Registrar evidence satisfactory to the Bond Registrar that such
Bond wvas destroyed or lost, and of this ownership thereof, and
furnishing the City and the Bond Registrar with indemnity
satisfactory to each of thenm.
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ARTICLE III.
Redemption of Bonds.

Section 301. Redemption Generallv. The Bonds of each Series
issued under the provisions of this Resolution shall be subject to
redemption, either in whole or in part and at such times and
prices, as may be provided by the Series Resolution relating to
such Series.

Section 302. .
The Finance Director shall, in accordance with ,the terms and
provisions of the Bonds and of this Resolution (and the Series
Rescolution relating to any Bonds to be redeemed,-select the Bonds
or portions thereof to be purchased or redeemed in_such manner as
the Finance Director shall determine, including.delegation of such
function to the Bond Registrar, in which.event the method of
selection shall be as selected by the Bond Registrar. The Finance
Director shall promptly notify in writing the Bond Registrar of the
numnbers of the Bonds so selected for redenmption and in making such
selection, each Bond of each Series _of Bonds shall be treated as
representing that number of Bonds, of' the lowest authorized
denonmination of that Series as’ is ‘obtained by dividing the
principal amount of such Bond by such denomination. There shall be
no restriction on the number of days prior to the date fixed for
redemption when the Finance/Director or the Bond Registrar shall
select the Bonds to be redeemed.

Section 303. Redemption Notice. At least thirty (30) days
before the redemption date, a notice of any such redemption, either
in vhole or in part, signed by the Finance Director, (a) shall be
filed with the Bond Registrar and (b) shall be msziled, first class
mail, postage prepaid, to all registered owners of Bonds to be -
redeemed at their addresses as they appear on the registration
books hereinabove provided for. To supplement such notice to the
registered owners, the notice of redemption may also be majled by
overnight /mail’ to at least two national depositaries and one
national/wire service used to distribute information relating to
municipal bonds, at 1least thirty-five (35) days prior to the
redemption date. Failure to mail any redemption notice to any
Bondholder or any depositaries and wire services described in this
Section™303, or any defect in any notice so =mailed, shall not:
affect the validity of the proceedings for the redemption of the
Bonds of any other Holders. Each such notice shall set forth the
date fixed for redemption, the redemption price to be paid and, it
less than all of the Bonds of a Series then outstanding shall be
called for redemption, the numbers of such Bonds. Each notice of
redemption mailed to a registered owner of a Bond to be redeemed
shall, if less than the entire principal amount thereof is to be
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redeemed, also state the principal amount thereof to be redeemed
and that such Bond must be surrendered to the Bond Registrar in
exchange for the payment of the principal amount thereof to be
redeemed and the issuance of 2 new Bond or Bonds equalling in
principal amount that portion of the principal sum not to be
redeened of the bonds to be surrendered, as provided in Bection 302

hereof.

In the event that the City shall be required to give a
redexption notice where the funds to accomplish such redemption are
being provided by the issuance of Refunding Bonds within ninety
(90) days of the date fixed for such redemption, the rademption
notice may state that the redemption is conditioned” upon the
issuance of such Refunding Bonds and that the failure to issue such
Refunding Bonds on or prior to the date fixed for redemption will
cause cancellation of such redemption.

Section 304. Partial Redemption of Bonds. wIn the event that
only part of the principal sum of any Bond,shall be called for
redemption or prepaid, payment of the amount to be redeemed or
prepaid shall be made only upon surrender_ of such Bond to the Bond
Registrar. Upon surrender of such Bond, the Bond Registrar shall
execute and deliver to the registered/ owner thereof at the
principal office of the Bond Registrar, new duly executed Bonds of
authorized praincipal sums equal in aggregate principal amount to,
and of the same xmaturity and ‘interest rate as, the unredeenmed
portion of the Bond surrendered.

Section 305. Effectsof Calling for Redemption. On the date
so designated for redemption, notice having been published and
filed in the manner and under the conditions hereinabove provided,
the Bonds so called (for redemption shall become and be due and
payable at the redemption price provided for redemption of such
Bonds on such date, and, moneys for payment of the redemption price
being held in separate accounts by the Finance Director or by the
Bond Registrar in trust for the holders of the Bonds to be
redeemed, all as)provided in this Resolution, interest on the Bonds
so called for redemption shall cease to accrue, such Bonds shall
cease to_ be entitled to any lien, benefit or security under this
Resolution, and the holders or registered owners of such Bonds
shall have no rights in respect thereof except to receive payment
of the redemption price thereof.

Section 306. cCancellation of Bonds. All Bonds paid, redeemed
or purchased, either at or before maturity, shall be delivered to

the' Bond Registrar when such payment, redemption or purchase is
made and such Bonds shall, except as provided by Section 304
hereof, thereupon be cancelled. The Bond Registrar shall certify
to the City the details of all Bonds so cancelled. All Bonds
cancelled under any of the provisions of this Resclution either
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shall be delivered to the City or destroyed by the Bond Registrar,
as the City directs. Upon daestruction of any Bonds, the Bond
Registrar shall execute a certificate in duplicate, describing the
Bonds so destroyed, and one executed certificate shall be filed
with the city and the other executed certificate shall be retained
by the Bond Registrar.

Section 307. PBonds Called for Redemption or Defeased Not
outstanding. If (a) (1) Bonds shall have been duly called for
redemption under the provisions of this Article or (2) irrevocable
instructions have been given by ths City to the Bond Registrar or
to a bank, trust company or other appropriate fiduciary/institution
acting as escrow agent (the “escrow agent®™) to (i) call/Bonds for
redemption under the provisions of this Article, (id) pay Bonds at
their wmaturity or maturities or (iii) both call Bonds for
redemption under the provisions of this Article and.pay Bonds at
their maturity or wmaturities in any combination (the Bonds
described in clauses (a)(1) and (a)(2) are herein collectively
called the "Bonds to be Paid®), and (b)Y cash or Sufficient
Government Obligations are held in separate accounts by the Bond
Registrar or escrow agent solely for the holders of the Bonds to be
Paid, then the Bonds to be Paid shall .not be deemed to be
outstanding under the provisions of this Resolution and shall cease
to be entitled to any benefit or/security under this Resolution
other than to receive payment of principal of, redemption premiunm,
if any, and interest from suchimoneys. Bonds to be redeemed or
refunded, as set forth in thig'section 307 shall be selected in the
same manner as for the selection of Bonds to be redeemed as set
forth in Section 302 hereof.

For purposes of ,thigé Section 307, "Sufficient Government
Obligations® shall mean/Government Obligations which are in such
principal amounts, bear interest at such rate or rates and mature
(without option of/ prior’'redemption) on such date or dates so that
the proceeds to be received upon payment of such Government -
Obligations at their maturity and the interest to be received
thereon will provide sufficient amounts in cash on the dates
required to pay’ the principal of and redemption premium, if any,
and the interest on the Bonds to be Paid to the dates of their
payment or\redemption.
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ARTICLE IV.

Construction Fund.

Section ¢01. Construction Fund. A special fund is hereby
created and designated "Utility System Construction Fund" (herein
sometizes called the “Construction Fund”) which shall be held by
the City. With respect to the Series 1993 Bonds, there are hereby
created within the Construction Fund two accounts designated the
"1993 Water and Sewer Project Account™ and the "19937 Btormwater
Drainage Project Account.®

The moneys in the Construction Fund derived from the proceeds
of the Series 1953 Bonds, and if Additional ~Bonds/ are issued
hereunder for the purpose of acquiring or constructing any
Improvements, the moneys derived from the proceeds of such
Addaitional Bonds, shall be held in trust and-applied to the payment
of the Cost of the 1993 Project (in thed{case of the Series 1993
Bonds) and of such Improvements (in the case of such Additional
Bonds) and, pending such application,{shall be subject to a lien"
and charge in favor of the holders of the Series of Bonds issued
under this Resolution the proceeds’of\which were deposited to the
credit of the Construction Fund @nd for the further security of
such holders until paid out as herein provided.

If the City shall issue Additional Bonds pursuant to Section
209 of this Resolution for.the\purpose of payment of the Cost of
Inprovements, the City shall create a special account within the
Construction Fund, entitled "Series ... Construction Account®, to
which shall be deposited the amount provided from such Series of
Additional Bonds for. construction of Improvements.

_ Section 402. ‘Payments from Construction Fund. Payment of the
Cost of the 1993 Project or any Improvements shall be made from the
special accounts within the Construction Fund as herein provided.
All such payments shall be subject to the provisions and
restrictions set forth in this Article, and the City covenants that
it wvill not cause or permit to be paid from the Construction Fund
any sums ‘except in accordance with such provisions and
restrictions. Moneys in the Construction Fund shall be disbursed
by check, voucher, order draft, certificate or warrant signed by
the Finance Director or by any one or more officers or employees of
the City designated by resolution of the City Commisgion, from time
to ‘time, for such purpose or if the Finance Director shall so
elect, by wire transfer; provided, however, the Finance Director
shall not pay any items of Cost of the 1993 Project unless such
items shall have first been approved by the Utilities Director, in
the case of the 1993 Water and Sewer Project, and the Public Works
Director, in the case of the 1983 Stormwater Drainage Project.
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Section 403. Cogt of the 1993 Project and Improvements. For
the purposes of this Article, the Cost of the 1993 Project and any
Inprovements to be constructed or acquired shall include, without
intending thereby to limit or to restrict or to extend any proper
definition of such Cost under the provisions of this Resolution,
the following:

(a) obligations incurred for labor and materials and to
contractors, builders and materialman in connection with the
construction of enlargements, improvements and extensions, for
machinery and equipment, and for the restoration of property
damaged or destroyed in connection with such /construction;

(b) interest accruing upon any Bonds or upon any other
Indebtedness of the City incurred to finance the 1993 Project
or Improvements or fees or premiums for.the provision of
Credit Facilities or 1Interest Rate sSwaps (excluding
termination fees with respect to Interest Rate Swaps) accruing
with respect to such prior to the/commencement of and during
construction or for any additional period as may be authorized
by law if so provided, and subject to any limitation, in the
Series Resolution providing for the issuance of such Bonds;

(c) the cost of acquiring any waterworks or sewer system
now serving any portion‘of the City and territory adjacent
thereto, or any part of such system, either within or without
oi party wvithin and party without the corporate limits of the
City;

(d) the costs/of acquiring by purchase, if such purchase
shall be deemed expedient, and the amount of any award or
final judgment in any proceeding to acquire by condemnation,
such land, ‘property rights, rights-of-way, franchises,
easements, and other interests in lands as may be deemed
necessary or convenient in connection with such construction
or with the operation of the Utility System, and the amount of
any @damages incident thereto;

(e) expenses of administration properly chargeable to
such construction or acquisition, 1legal, architectural
engineering expenses and fees, cost of audit and of preparing
and issuing the Bonds, fees and expenses of consultants,
financing charges, taxes or other governmental charges
lawfully assessed during construction, premiums on insurance
in connection with construction, deposits to the Reserve
Account, premiums for bond insurance, interest rate insurance
or insurance assuring availability of the amounts required to
be on deposit in the Reserve Accounts, initial set-up fees and
annual fees for letters of credit, lines of credit, standby
bond purchase agreements or other similar credit enhancement
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or liquidity enhancement devices and tender agent fees and
fees payable for remarketing Bonds during the period of
construction of the 1993 Projsct or any Improvements for which
Bonds supported by such devices were issued and all other
items of expense not elsewhere in this Section specified,
incident to the financing, construction or acquisition of the
1993 Project or any Improvexments and the placing of the same
in operation; and -

{f) any obligation or sxpense heretofore on/hereatfter
incurred by the city for any of the foregoing purposes,
including the cost of materials, supplies or equipment
furnished by the City in connection with the construction of
the 1993 Project or any Improvements and paid for by the City
out of funds other than moneys in the Construction Fund.

Section 404. ZIitle to Propertieg Acquired. The City further
covenants that the 1993 Project and /any, Improvements will be
constructed on or under land which is{owned or can be acquired by
the City in fee simple or over or under which the City shall be
acquired or can acquire either by dong term lease or by perpetual
easements for the purposes of the Utility System, free from all
liens, encumbrances and defects of title which have a materially
adverse effect upon the City’s right to use such lands or
properties for the purposes intended or which have been adequately
guarded against by a bond or ‘other form of indemnity, or lands,
including public streets/and highways, the right to use and occupy
which for such purposes shall be vested in the City by law or by
valad rights of way, /easements, franchises or licenses.

Section 40S. /D.spogition of congtruction Fund Balance. When
the construction of the 19383 Project or any Improvements for which
a Series of Additional Bonds were issued shall have been completed,
which fact shall be evidenced to the Finance Director by a
certificate stating the date of such completion, signed by the
Utilaties,Director (in the case of the 1993 Water and Sewer Project
or any future Improvement to the Water or Sewer System) and by the
Public Works Director (in the case of the 1993 Stormwater Drainage
Project , or any future Improvement to the Stormwater Drainage
Facilities) and approved by the Consulting Engineers, the balance
in‘the.Construction Fund not reserved by the City for the payment
of..any remaining part of the Cost of the 1993 Project or such
Inprovements shall be transferred by the Finance Director, in the
discretion of the City, (a2} to the credit of the Renewal,
Replacement and Improvement Fund, (b) to the credit of the Sinking
Fund for the payment of principal of the Bonds of such Series, (c)
to the extent that such funds are not exhausted by the deposit
mentioned in clause (b), to the Sinking Fund for payment of all or
any part of the next installment of interest due on the Bonds, or
(d) retained in the Construction Fund and used to pay the Cost of
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a different Improvement or Improvements which have been approved by
the City Commission. Anything hereinabove to the contrary
notwithstanding, no portion of the proceeds of the Series 1993
Bonds deposited to the credit of the Construction Fund shall be
applied, as excess to the requirements for the 1993 Project, until
both the 1993 Water and Sewer Project and the 1993 Stormwater
Draix;aga Project are certified as complete in the manner set forth
herein.
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ARTICLE V.

Revenues and Funds.-

Section 501. [This Section reserved.)

Section 502. Rate Covenant. The City further covenants that
it will fix, charge and collect reasonable rates and charges for
the use of the services and facilities furnished by the Utility
System and that from time to time, and as often as it shall appear
necessary, it will adjust such rates and charges by’ increasing or
decreasing the same or any selected categories of rates and charges
so that the Net Revenues, together with (I) any funds shown on the
Annual Budget to be transferred in such Fiscal Year to the Sinking
Fund for the purpose of paying the principal .0f or. interest on
Bonds, as permitted by Section 511(c) of this Resolution and (II)
any amount of Impact Fees which, pursuant to ‘the provisions of
Section 513 of this Resolution may be transferred in such Fiscal
Year to the Sinking Fund for the purpose of paying the principal of
or interest on Bonds, will be sufficient to provide an amount in
each Fiscal Year at least equal to the greater of (a) one hundred
twenty per centum (120%) of the Maximum Principal and Interest
Requirements for any future Fiscal Year or (b) one hundred per
centum (100%) of all amounts required to be deposited to the Funds
and Accounts - pursuant to clauses {a), (b), (¢c), (d) and (e) of
fiection 505 of this Resolution for the then current Fiscal Year;
provided, however, that (I) /in determining the amount required to
be deposited pursuant to clauses (2) and (b) of Section 505, the
amount, if any, of Impact(Fees on deposit in the Impact Fee Fund on
the first day of a FiscalYear which may, under Florida law, be
used for payment of principal of, redemption premium, if any, and
interest on Bonds an® which have been irrevocably budgeted in suclk
Fiscal Year for payment of such principal of, redemption premium,
if any, or interest on Bonds may be deducted from the amounts
required to be deposited pursuant to clauses (a) and (b) as
appropriate and“(II) in determining the amount regquired to be
deposited pursuant to clause (e) of Section 505, only such amounts
as the City is regquired by law or contract to pay out from such
Fund shall be counted. In setting its rates and charges pursuant
to this“Section 502, the City shall be permitted to assume that not
more than the balance in the Rate Stabilization Account as of the
last, day of the preceding Fiscal Year will be transferred as set
forth\above,

If in any Fiscal Year the Net Revenues shall be less than the
amount required under the preceding paragraph of this Section,
within 30 days of the receipt of the audit report for such Fiscal
Year, the City shall employ the Consulting Engineer or the
Accountant to review and analyze the financial status of the
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Utility System, and the administration and operations of the
Utility System, to inspect the Utility System and to submit, within
60 days thereafter, a written report to the City recommending
revisions of the rates, fees and charges of the Utility System and
the methods of operation of the Utility System that will result in
producing the amount so required in the following Fiscal Year.
Promptly upon its receipt of such recommendations, the City shall
transmit copies thereof to the City Clerk and shall revise its

rates, fees and charges, or alter its methods of operation and take
such other action as shall conform with such recommendations.

If the City shall fail to comply with the recommendations of
the Consulting Engineer or the Accountant, the registered owners of
not less than ten per centum (10%) in principal arocunt of/all Bonds
then oOutstanding may institute and prosecute , a&an, action or
proceeding in any court or before any board or commission having
jurisdiction to compel the City to comply with the recommendations
and the reguirements of the preceding paragraph of this Section.

If the city shall comply with all recommendations of the
Consulting Engineer or the Accountant in respect to its rates,
fees, charges and methods of operation, the failure of Net Revenues
to meet the requirements of the first paragraph of this Section
shall not constitute an Event of Default so’long as the Revenues of
the City are sufficient to pay in cash the current expenses of the
City and to pay the Principal and sInterest Requirements on all
Outstanding Bonds and other indebtedness of the City with respect
to the Utility System for such Fiscal Year.

Section 503. Annual _Budget. The City covenants that not
later than forty-five days before the end of each Fiscal Year it
will prepare a preliminary “budget covering Revenues, Current
Expenses, Capital Expenditures and all deposits to Funds and
Accounts required by Section 505 of this Resolution for the ensuing
Fiscal Year. Copies of each such preliminary budget shall be filed
with the City Clerk.

The City(further covenants that on or before the first day of
each Fiscal Year “it will finally adopt the budget covering the
above items for such Fiscal Year (herein sometimes called the
"Annual Budget"). Copies of the Annual Budget gshall be filed with
the City Clerk and mailed by the City to all Bondholders who shall
have filed their names and addresses with the City Clerk for such

purpose.

If for any reason the City shall not have adopted the Annual
Budget before the first day of any Fiscal Year, the Annual Budget
for the preceding Fiscal Year shall, until the adoption of the
Annual Budget, be deemed to be in force and shall be treated as the
Annual Budget under the provisions of this Article.
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The City may at any time adopt an amended or supplemental
Annual Budget for the remainder of the then current Fiscal Year,
and the Annual Budget so amended or supplemented shall be treated
as the Annual Budget under the provisions of this Article. There
shall be no limitation on the nature or amount covered by any such
amendment to the Annual Budget.

The City further covenants that the amount axpénded for
Current Expenses in any Fiscal Year will not exceed the resasonable
and necessary amount thereof, and that it will not .ekpend any
amount for maintenance, repair and operation of the Utility System
in excess of the total amount provided for Current Expenses in the
Annual Budget. Nothing in this Section contained shall limit the
amount wvhich the may expend for Current Expenses in any Fiscal Year
provided any amounts expended therefor in excess of the total
apount provided in the Annual Budget shall be,received by the City
from some source other than the Revenues of the Utility System and
the City shall not make any reimbursement,/ therefor from such
Revenues.

Section 504. Revenue Fund. XA special fund is hereby created
and designated the "West Palm Beach'Utility System Revenue Fund"
(herein called the "Revenue Fund")., Except as provided in Article
VI of this Resolution with respect to investment income on certain
Funds and Accounts, the City covenants that all Revenues will be
collected by the City and deposited as received with a Depositary
or Depositaries to the credit of the Revenue Fund. All moneys in
the Revenue Fund shall be held by the City in trust and applied as
provided in this Article. If required by the laws or regulations
of the United States: the State of Florida or other governmental c:
reqgulatory body having’ jurisdiction or if the City deems it
advisable to do so, /the City shall be permitted to create a
separate Revenue Fund for the purpose of accounting for the
Stormwater Drainage Revenues.

Section 505. gSinking and other Funds. A special fund is
hereby created and designated "West Palm Beach Utility Systenm
Revenue-Bonds Interest and Sinking Fund™ (herein sometimes called
the *Sinking Fund"). There are hereby created in the Sinking Fund
three \ separate accounts designated ™“Bond BService Account"®,
"Redemption Account” and “Reserve Account®, respectively. Three
additional special funds are hereby created and designated "“West
Palm Beach Utility System Renewal, Replacement and Improvement
Pund® (herein sometimes called the "Renewal, Replacement and
Ixprovement Fund"), "West Palm Beach Utility System General Reserve
Fund® (herein called the "“General Reserve Fund") and *West Palm
Beach Utility System Impact Fee Fund”™. There is hereby created in
the General Reserve Fund a special account designated %“Rate
Stabilization Account".
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If required by the terms of any Series of Additional Bonds or
Refunding Bonds issued pursuant to Section 209 or 210 of this
Resolution, the City hereby covenants to establish and maintain,
pursuant to the Series Resolution with respect to such Additional
Bonds and Refunding Bonds, a separate Sinking Fund to provide for
payment of the principal of, redemption premium, if any and
interest on such Series of Bonds and to provide a reserve for such
payment or to provide within the Accounts in the Sinking Fund
separate subaccounts as reguired by the terms of such Bonds. If
any separate Sinking Punds or separate subaccounts within the
Accounts in the Sinking Fund are created pursuant, to, this
paragraph, such Sinking Funds or separate subaccounts shall be
funded in the manner and at the times required by such award
resolution or Series Resolution, as the case may be, and shall be
held by the Finance Director separate and apart. from, the Sinking
Funds with respect to any other Series of Bonds isgued under this
Resolution, and shall be held solely for the benefit and security
of the Series of Bonds with respect to which such“separate Sinking
Fund or separate subaccounts were created. Bach such separate
Sinking Fund or separate subaccounts with respect to a Series shall
be designated "Series Sinking’ Fund® or "Series
Subaccount®, as the case may be (inserting an identifying Series
vyear, and if more than one Series is to6 be issued in a single
calendar year, an identifying Series,letter). The Reserve Account
Requirement for such Series of Bonds shall be maintained such that
it will not cause any existing\rating on any Bonds or Series of
Bonds Outstanding hereunder to be\lowered, suspended or withdrawn.

The moneys in each of said Funds and Accounts shall be held in
trust and applied as hereinafter provided with regard to each such
Fund and Account and, pending such application, shall be subject to
a lien and charge in‘favor of the holders of the Bonds issued and
Outstanding under /this \Résolution and for the further security of
such holders until paid out or transferred as herein provided.

- The Finance Director shall, on or before the 20th day of the
month next succeeding the month in which Bonds are issued under the
provisions of Section 208 of this Resolution and not later than the
20th day of each month thereafter, withdraw the balance remaining
in the Revenue Fund, less an amount (to be held for the payment of
Current Expenses) squal to the amount shown by the Annual Budget to
be necessary for Current Expenses during the next ensuing two (2)
months,./and deposit the sum so withdrawn to the credit of the
following Accounts or Funds in the following order:

: (a) To the credit of the Bond Service Account, an amount
equal to one-sixth (1/6) of the amount of interest payable on
the Bonds of each Series on the next succeeding Interest
Payment Date and an amount egqual to one-twelfth (1/12) or, if
principal is payable semi-annually, one-sixth (1/6) of the
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next maturing installment of principal on all Serial Bonds
then oOutstanding; provided, however, that in each wmonth
intervening between the date of delivery of Bonds pursuant to
Section 208, 209 or 210 of this Resolution (beginning with the
month following the month in which such delivery takes place)
and the next succeeding Interest Payment Date and the next
succeeding principal payment date, respectively, the amount
specified in this subparagraph shall be that amount which when
multiplied by the number of monthly deposits to the credit of
the Bond Service Account required to be made ‘during such
respective periods as provided above will equal,the amounts
required (in addition to any amounts received as accrued
interest or capitalized interest from the proceeds of such
Bonds) for such next succeeding interest payment and next
maturing installment of principal, respectively.

(b) To the credit of the Redemption Account, an amount
egual to one-twelfth (1/12) or, if any Bonds are required to
be retired semi~annually in satigsfaction of the Amortization
Requirements therefor, one-sixth (1/6) of the principal amount
of Term Bonds of each Series then Outstanding required to be
retired, in satisfaction of the’Amortization Requirements, if
any, for such Fiscal Year; plus the premiums, if any, on the
principal amount of Term/Bonds which would be payable in such
Fiscal Year if such principal amount of Term Bonds were to be
redeened prior to their respective maturities from moneys held
for the credit of the Sinking Fund.

(c) To the' credit of the Reserve Account, such amount,
if any, of any balance remaining after making the depositu
under clauses’ () and (b) above (or the entire balance if less
than the required amount) as may be regquired to make the
amount deposited to the credit of the Reserve Account in such
month equal to the Reserve Account Deposit Requirement, if
any, for sich month.

(@) To the credit of the Renewal, Replacement and
Inprovement Fund, such amount, if any, of any balance
remaining after making the deposits under clauses (a), (b) and
(c) /above (or the entire balance if less than the required
amount) as may be required to make the amount deposited in
such month to the credit of the Renewal, Replacement and
Improvenment Fund egual <to one-twelfth of the Renewal,
Replacenent and Improvement Fund Requirement; provided,
however, that no deposit to the Renewal, Replacement and
Izprovenment Fund shall be required in any month in which the
unappropriated on deposit to the credit of said Fund is at
least equal to an amount, which shall be at least equal to the
Renewal, Replacement and Improvement Fund Requirement,
recommended by the Consulting Engineer for each Fiscal Year.
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If the City shall receive from the State of Florida a
grant the proceeds of which are to be used for paying a
portion of the Cost of any Ixprovements and the conditions for
the receipt of such grant include the creation and funding of
a reserve account (the *State of Florida Grant Reserve
Account"), the City shall create the State of Florida Grant
Regserve Account within the Renewal, Replacement and
Inprovement Fund. From moneys xrenaining after all“deposits
required by clauses (a), (b) and (c) above have been made, the
city shall be required to fund the State of Florida Grant
Reserve Account in the amounts required by the State of
Florida as a condition to the receipt of such grant.

If, pursuant to the preceding paragraph hersof, the City
is reguired to create and fund the State,of Florida Grant
Reserve Account, the City shall also be'required to determine,
as a part of the Annual Budget, the‘portion of the Renewal,
Replacement and Improvement Fund Requirement attributable to
the Sewer System (the "Sewer System Renewal and Replacement
and Improvement Requirement®)}. «To the extent that the City is
required to deposit amounts ,to the credit of the State of
Florida Grant Reserve Account and to the extent that moneys in
the State of Florida Grant Reserve Account are permitted,
pursuant to the regulations governing such Account and
interpretations of such regulations by the appropriate
agencies of the State-«of Florida, to be used for items which
would qualify for eéexpenditure of funds on deposit in the
Renewal, Replacement and Improvement Fund and such moneys have
actually been budgeted by the City in such Fiscal Year for
such purpose, .the City shall not be required to deposit
amounts to the Renewal, Replacement and Improvement Fund on
account of ‘the /6 Sewer System Renewal, Replacement and
Improvement Fund Requirement. 1In all events and notwith-
standing‘such credit, the City shall be required to deposit to
the credit/of the Renewal, Replacement and Improvement Fund
anounts required to fund the balance of the Renewval,
Replacement and Improvement Fund Requirement,

If the amount of the required deposits to the credit of
the State of Florida Grant Reserve Account and to the credit
of“the Renewal, Replacement and Improvement Fund Requirement
on account of the balance of the Renewal, Replacement and
Improvement Fund Requirement exceed the amounts required to be
deposited to the credit of the Renewal, Replacement and
Improvement Fund pursuant to the first paragraph of this
clause (d), the amounts required by said first paragraph shall
be increased to cover such deposits.
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(e) To the credit of the General Reserve Fund, the
balance, if any, remaining after making the deposits under
clauses (a), (b). (¢) and (d) above.

If the amount deposited in any month to the credit of any of
the Accounts or Funds shall be less than the amount required to be
deposited under the foregeing provisions of this Section, the
requirement therefor shall nevertheless be cumulative and the
amount of any deficiency in.any month shall be added to the amount
othervise required to be deposited in each month thereafter until
such time as all such deficiencies have been made up.

The amount of Impact Fees, if any, rsceived by the City shall
be deposited directly to the credit of the Impact Fee /Fund.

Section 506. Pavment of cCurrent Expensee.’ The Current
Expenses shall be paid from the Revenue Fund.as the same become due
and payable. Payments from the Revenue Fund shall be made in
accordance with procedures sstablished by, the City from time to
time, the Annual Budget and the covenants in Section 503 of this
Artacle.

Section 507. .
The Finance Director shall on ‘the business day immediately
preceding each Interest Payment Date, withdraw from the Bond
Service Account, and deposit in trust with ¢he Bond Registrar to
enable the Bond Registrar to remit by mail to each registered owner
of Bonds the amounts required for paying the interest on such Bonds
as much interest becomes due“and payable. The Bond Registrar shall
be permitted to transfer by wire to owners of at least $1,000,000
principal amount of the Bonds the amounts required for paying the
interest on such Bonds\as& such interest becomes due and payable
If provided in the Series Resolution with respect to any Series of
Bonds which are to be- held under ®full book-entry system,® the Bond
Registrar shall be permitted to pay to the holders entitled thereto
by wire transfer the portion of the principal amount of such Bonds
which are Term Bonds required to be redeemed in satisfaction of the
Amortization Requirements, but the final payment of such Term Bonds
at maturity shall be made only upon presentation of such Bonds at
the principal office of the Bond Registrar. The Finance Director
shall on the business day immediately preceding a date on which
principal is due on Serial Bonds withdraw from the Bond Service
Account and deposit in trust with the Bond Registrar the amounts
regquired for paying the principal of all Serial Bonds as such
principal becomes due and payable. The Finance Director, in his
discretion, may make the deposits required in this Section with the
Bond Registrar by wire transfer. If the City Commission shall
determine in the Series Resolution pursuant to which a Series of
Bonds is issued that payments (other than termination payments)
with respect to an Interest Rate Swap relating to such Series shall
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be paid from the Bond Service Account, moneys in the Bonds Service
Account gshall be permitted to be expended for such payments.

Section 508. Application of Moneys in Redemption Account.
Moneys held for the credit of the Redemption Account shall be
applied to the retirement of the Bonds issued under the provisions
of this Resolution as follows:

(a) Subject to the provisions of paragraph (¢) of this
Section, the Finance Director shall endeavor to purchase any
Bonds secured hereby and then Outstanding, whether or not such
Bonds shall then be subject to redemption, on the most
advantageous terms obtainable with reasonable Qiligence, such
price not to exceed the principal of such Bonds plus the
amount of the redemption premium, if any, which might on the
next redemption date be paid to the holders of such Bonds
under the provisions of Article III of this Resolution if such
Bonds should be called for redemption on/such date from moneys
in the Sinking Fund. The Finance Director shall pay the
interest accrued on such Bonds ‘to date of settlement therefor
from the Bond Service Account and the purchase price from the
Redenmption Account, but no such purchase shall be made by the
Finance Director within the period of forty-five (45) days
next preceding any interest,payment date on which such Bonds
are subject to call for, redemption under the provisions of
this Resolution, except from moneys other than moneys set
aside or deposited(for the redemption of Bonds.

(b) Subject . to ‘the provisions of Article III of this
Resolution and. paragraph (c) of this Section, the Finance
Director may/call for redemption on each Interest Payment Date
on which Bonds are subject to redemption such amount of such
Bonds as, with"the redemption premium, if any, will exhaust
the moneys.which will be held for the credit of the Redemption
Account on said Interest Payment Date as nearly as may be;
provided, however, that no less than Fifty Thousand Dollars
($50,000) principal amount of Bonds shall be called for
redemption at any one time unless a lesser amount shall be
required to satisfy the Amortization Requirement for any
Fiscal Year. Such redemption shall be made pursuant to
provisions of Article III of this Resolution. The Finance
Director shall during the period of five (5) business days
prior to the Redemption Date withdraw from the Bond Service
Account and the Redemption Account and set aside in separate
accounts or deposit with the Bond Registrar the respective
apounts required for paying the interest on, and the principal
and redemption premium of, the Bonds s¢ called for redemption.

(c) Moneys held by the Finance Director in the
Redemption Account shall be applied by the Finance Director
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each Fiscal Year to the retirement of Bonds of each Series
then Outstanding in the following order:

First: the Term Bonds of each such Series to the
sxtent to the Amortization Requirement, if any, for such
Bond Year for such Term Bonds, plus the applicable
premium, if any, and any deficiency in any preceding
Fiscal Years in the purchase or redemption of.such Term
Bonds under the provisions of this subdivision and, if
the amount available in such Fiscal Year shall not be
sufficient therefor, then in proportion to the
Amortization Requirement, if any, for such Fiscal Year
for the Term Bonds of each such Series.then Outstanding,
plus the applicable premium, if any, and any such
deficiency;

Becond: Term Bonds of each Series, if any, in
proportion (as nearly as practicable) to the aggregate
principal amount of the Bonds '©f each such Series
originally issued; and

Third: after the retirement of all Term Bonds, if
any, Serial Bonds issued under the provisions of this
Resolution in the inverse ‘order of their maturities and,
to the extent that Serial Bonds of different Series
mature on the same ‘date, in proportion (as nearly as
practicable) to the principal amount of Bonds of each
Series maturing on-such date.

Upon the retirement of any Bonds by purchase or redemption the
Finance Director sh?2ll £ile with the City Clerk a statement briefly
describing such Bonds and setting forth the date of their purchase
or redemption, the ‘amount of the purchase price or the redemption
price of such¢Bonds and the amount paid as interest thereon. The
expenses in connection with the purchase or redemption of any Bonds
shall be paid by the city from the Revenue Fund.

Section 509. Application of Moneys in Reserve Account.
Moneys held for the credit of the Reserve Account shall first be
used for the purpose of paying the interest on and the principal of
the ‘Bonds whenever and to the extent that the moneys held for the
credit of the Bond Service Account shall be insufficient for such
purpose and thereafter for the purpose of making deposits to the
credit of the Redemption Account pursuant to the requirements of
clause (b) of Section 505 of this Resolution whenever and to the
extent that withdrawals from the Revenue Fund are insufficient for
such purposes. If at any time the moneys held for the credit of
the Reserve Account shall exceed the Reserve Account Requirement,
such excess shall be withdrawn by the Finance Director and
deposited to the credit of the Revenue Fund; provided, however, the
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City Commission pursuant to the resolution awarding any Series of
Bonds hereunder to the original purchasers thereof, may provide for
a different disposition of any such excesses which rslate to such
Series of Bonds but only for one or more purposes of the Utility
Systen.

In the event that all or a portion of the Reserve Account
Requirement for any Series shall provided by a Reserve Account
Guaranty, the Finance Director shall do all things necessary to
receive in a timely fashion from the provider of ‘such Reserve
Accouimt Guaranty amounts required to be expended pursuant to this
Section.

Section 510.

. Except as hereinafter provided in this
Section, or except in case of an emergency  caused by some
extraordinary occurrence, 8o characterized in a certificate signed
by the Consulting Engineers and filed with the Finance Director,
and an insufficiency of moneys held for thescredit of the Revenue
Fund to meet such emergency, moneys held for the credit of the
Renewval, Replacement and Improvement Fund shall be disbursed only
for the purpose of paying the cost of unusual or extraordinary
maintenance or repairs, the cost of renewals and replacements, the
cost of acquiring, imstalling ‘or replacing equipment, the cost of
Inproverents and engineering expenses related to the foregoing and
the cost of providing a local share of moneys required to entitle
to the City to receive Federal or State grants or to participate in
Federal or State assistance .programs related to the Utility Systen.

Payments from the /Renewal, Replacement and Improvement Fund,
except the withdrawal which the Finance Director is authorized to
make as hereinafter provided in this Section, shall be =made in
accordance with the provisions of Section 402 of this Resolution
for payments_from the Construction Fund to the extent that such
provisions may“'be applicable.

If at any time the moneys held for the credit of the Bond
Service Account and the Reserve Account shall be insufficient for
the purpose of paying the interest on the principal of the Bonds as
such interest and principal become due and payable, then the
Finance Director shall withdraw from any moneys held for the credit
of the Renewal Replacement and Improvement Fund deposit to the
credit of the Bond Service Account an amount sufficient to make up
any such deficiency. If at any time the Net Revenues and the
moneys held for the credit of the Reserve Account shall be
insufficient for m=making the deposits to the credit of the
Redemption Account required by clause (b) of Section 505 of this
Article, then the Finance Director shall withdraw from any moneys
held for the credit of the Renewal, Replacement and Improvement
Fund and deposit to the credit of the Redemption Account an amount
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sufficient to make up any such deficiency; provided, however, that
no such transfer shall be made unless the moneys then held for the
credit of the Bond Service Account are at least equal to the
maximurm requirement therefor under clause (a) of said Section 505.
Any moneys so withdrawn from the Renewal, Replacement and
Iaprovement Fund and deposited to the credit of the Bond Service
Account or the Redemption Account shall be restored from available
moneys in the Revenue Fund, subject to the same conditions as are
prescribed for deposits to the credit of the Renewal, Replacenment
andinnprovenent Fund under the provisions of Section 505-of this
Article.

Anything in this Section 510 to the contrary notwithstanding,
moneys on deposit to the credit of the State of Florida Grant
Reserve Account, if the same is created, shall be used'only for the
purposes permitted by the regulations of the State of Florida
governing such Account.

Section 511. Application of Monevs{in General Reserve Fund.
(a) Moneys held for the credit of the/General Reserve Fund shall
beiapplied for the following purposes in the following order of
priority: ¢

(i} to make up deficiencies in any of the Accounts and Funds
created by this Resolution;

(ii} to make the ECR Board Renewal and Replacement Payments
and the ECR Board Debt Service Payments;

(iiiy pro rata, ,(A) to pay the principal of, redemption
prexium, if any, and interest on any Subordinated Indebtedness, (B)
to pay the amounts required to satisfy the Monthly State Lean
Requirement with #espect to any State Loan; and (C)} if the City
Commission shall 'determine in the Series Resolution pursuant to
which a Series of«Bonds is issued that paymente ({other than
termination (payments) with respect to an Interest Rate Swap
relating to such- Series shall be paid from the General Reserve
Fund, to, pay payments (other than termination payments) with
respect/to Interest Rate Swaps and in all events to pay termination
payments with respect to Interest Rate Swaps;

(iv)) after making the payments, if any, required by clauses
(i), “(i1) and (iii), any balance remaining may be applied by the
City) for any one or more of the following purposes and any
combination therecof, (A) to pay the Cost of Improvements, (B) to
purchase or redeem Bonds, (C) to pay the Cost of any jitem
qualifying as an authorized expenditure <from the Reneval,
Replacezent and Improvement Fund, (D) to make any payments to the
. City in lieu of taxes but only in accordance with the City’s
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Payment In Lieu of Taxes Policy Ordinance (as hereinafter defined)
and (E) to make deposits to the Rate Stabilization Account.

(b) Except for taxes permitted to be paid as a Current
Expense of the Utility System, the City shall not withdraw moneys
on deposit to the credit of the General Reserve Fund as payments in
lieu of taxes for use for purposes of the City other than the
Utility System except in accordance with a formula or methodology
which shall be embodied in an ordinance duly adopted by the City
Commission after a publically-noticed public hearing therson (the
*"pPayment In Lieu of Taxes Ordinance"). The Payment In Lieu of
Taxes Ordinance from time to time in effect may be amended by the
City Commission in the same manner as its was originally adopted.

(c}) Moneys, if any, on deposit to the £redit” of the Rate
Stabilization Account may be transferred to the Sinking Fund for
the purpose of paying the principal of or interest on any Bonds.
There shall be no limit on the amount which may be so transferred
from the Rate Stabilization Account in any Fiscal Year.

Section 512. Application of Moneve’in Sinking Fund. Subject
to the terms and conditions set forth in this Resolution, moneys
held for the credit of the Sinking fund shall be held in trust and
disbursed by the Finance Director,for (a) the payment of interest
on the Bonds issued hereunder“as such interest becomes due and
payable, or (b) the payment of the principal of such Bonds at their
maturities, or (c) the payment, of the purchase or redemption price
of such Bonds before their maturity and such moneys are hereby
pledged to and charged with the payments mentioned in this Section.

Section 513. Appldication of Monevs in the Impact Fee Fund.
Moneys, if any, on deposit to the credit of the Impact Fee Fund may
be applied by the City for any purpose permitted by the laws of the
State of Florida.

Section 514.., Money Held in Trust. All moneys which the
Finance Director shall have withdrawn from the Sinking Fund or
shall have received from any other source and deposited with the
Bond Registrar, for the purpose of paying any of the Bonds hereby
secured,, either at the maturity thereof or upon call for
redemption, or for the purpose of paying any interest on any of the
Bonds \hereby secured, shall be held in trust for the respective
holdexs of such Bonds. But any moneys which shall be so set aside
or, deposited by the Fanance Director and which shall remain
unclaizmed by the holders of such Bonds or of such coupons for the
period of six (6) years after the date on which such bonds or the
interest thereon shall have become due and payable shall upon
request in writing be paid to the City or to such officer, board or
body as may then be entitled by law to receive the same, and
thereafter the holders of such Bonds or coupons shall look only to
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the City or to such officer, board or body, as the case may be, for
the payment and then only to the extent of the amounts so received
without any interest thereon, and the Bond Registrar shall have no
responsibility with respect to such moneys.

Section 515. cancellation of Bonds. All Bonds, paid,
radeened or purchased, either at or before maturity shall be
cancelled upon the payment, redemption or purchase of such Bonds
and shall be delivered to the Finance Director when such payment,
redenption or purchase is made. All Bonds cancelleddinder any of
the provisions of this Resolution shall be destroyed.by the Finance
Director, who shall execute a certificate in duplicate describing
the Bonds go destroyed, and one sxecuted certificate shall be filed
with the City Clerk and the other executed certificate shall be
retained by the Finance Director.

V-13

02/22/2010 04:07:49 PM



ARTICLE VI.

Depositaries of Moneys, Security for Deposits
and Investment of Funds.

Section 601. PBecuritv for Deposits. All moneys received by
the City under the provisions of this Resolution shall be held
either by the Finance Director in accordance herewith or shall be
deposited with a Depositary or Depositaries, shall be-held in
trust, shall be applied only in accordance with the provisions of
this Resolution and shall not be subject to lien or attachment by
any creditor of the City.

All moneys held by the Finance Director or.deposited with any
Depositary hereunder in excess of the amount guaranteed by the
Federal Deposit Insurance Corporation or other Federal agency shall
be continuously secured for the benefit of the City and the holders
of the Bonds, either (a) by lodging withia bank or trust company
approved by the City as custodian, or, if then permitted by law, by
setting aside under control of the trust department of the bank
holding such deposit as collateral security, Investment Obliga-
tions, or, with the approval of the Finance Director, other
marketable securities eligible asi(security for the deposit of trust
funds under applicable regulations of the Comptroller of the
Currency of the United States’or,applicable State of Florida lavs
or regulations; having a /market value (exclusive of accrued
interest) not less than the amount of such deposit, or, if the
furnishing of security as provided in (a) of this Section is not
permitted by applicable law, (b) in such other manner as may then
be required or permitted by applicable State of Florida or Federal
laws or regulations, regarding the security for, or granting a
preference in the /case of, the deposit of trust funds; provided,
however, that it shall not be necessary for the Bond Registrar to
give security for the deposits of any moneys with them for the
payment of the. principal of or the redemption premium or the
interest on any Bonds issued hereunder, or for the Finance Director
to give security for any moneys which shall be reprasented by
obligations purchased under the provisions of this Article as an
investment of such moneys.

All moneys held by the Finance Director and deposited with
each 'Depositary shall be credited to the particular Fund or Account
to which such moneys belong.

section 602. Investment of Monevs. Moneys held for the
credit of the Construction Fund, the Revenue Fund, the Bond Service
Account, the Redemption Account, the Reserve Account, the Renewal,
Replacement and Improvement Fund, the General Reserve Fund and the
Impact Fee Fund shall, as nearly as xzay be practicable, be
continuously invested and reinvested by the Finance Director in
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Investment Obligations which shall mature, or which shall be
subject to redemption by the holder thereof at the option of such
holder, not later than the respective dates when moneys held for
the credit of said Funds and Accounts will be required for the
purposes intended; provided, however, that amounts on deposit in
the Reserve Account shall be invested in Investment Obligations
which mature not later than the final maturity date of any Bonds
outstanding under this Resolution.

Investaent Obligations so purchased as an investzent of moneys
in any such Fund or Account shall be deemed at all times-to be part
of such Fund or Account. The interest accruing thereon and any
profit realigzed from such investment shall be credited to such Fund
or Account and any loss resulting from such investment shall be
charged to such Fund or Account.

Investment sarnings on moneys on deposit to the credit of the
following Funds and Accounts shall be applied as~“follows:

(a) Investment earnings or moneys on deposit to the
credit of the Bond Service Account and the Redemption Account
may, at the option of the City be retained in said Accounts if
the amounts then to credit of said Accounts are less than the
amounts required for paying interest on the Bonds on the next
Interest Payment Date and principal of Serjal bonds or the
Amortization Requirements for Term Bonds when due, and to the
extent that earnings are so retained, the City shall receive
a credit against the amounts required to be deposited to said
Accounts pursuant to Section 505 of this Resolution or the
City may withdraw such’earnings and deposit them to the credit
of the Revenue Fund.

(b) Investment earnings on moneys on deposit in the
Reserve Account shall be retained in said Account at any time
that the amounts‘on deposit to the credit of said Account are
less than_the Reserve Account Requirement for all Series of
Bond Outstanding, or if =moneys on deposit therein are
sufficient for such purpose, then such earnings shall be
withdrawn ‘and deposit to the credit of the Revenue Fund.

(¢) Investment earnings on moneys on deposit to the
credit of the Renewal, Replacement and Improvement Fund may,
at /the option of the City, be retained in said Fund or
withdrawn and deposited to the credit of the Revenue Fund;
provided, however, investment earnings on any moneys on
deposit to the credit of the State of Florida Grant Reserve
Fund shall be applied in accordance with regulations of the
State of Florida governing said Account. ]
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(d) Investment earnings on moneys on deposit to the
credit of the General Reserve Fund may, at the option of the
City be retained in said fund or withdrawn and deposited to
the credit of the Revenue Fund; provided, however, any
earnings on moneys in the General Reserve Fund with respect to
the Monthly State Loan Requirement shall be applied in
accordance with the requirements of said State Loan and any
investzent earnings on moneys held for the credit of the
General Reserve PFund for the purpose of payment of the
principal of, redemption premium, if any and interest on
Subordinated Indebtedness shall be applied in accordance with
the documents governing such Subordinated Indebtedness.

(e) Investment earnings on moneys on deposit to the
credit of the Construction Fund shall be retained in said Pund
and applied for the purpose of constructing or acquiring the
1993 Project or any Improvements.

(£) Investrent earnings on moneys on deposit to the
credit of the Impact Fee Fund shall be retained in gsaid Fund
and applied in the same manner and under the same conditions
and restrictions as set forth din/ Section 513 of this
Resolution.

Anythiﬁg in this paragraph to, the contrary notwithstanding, no
transfer of investment earnings to the Revenue Fund as permitted
herein :hall affect the definition of Revenues contained in this
Resolution.

The Finance Director /shall sell or present for payment or
redemption any Investmént Obligations so acquired whenever it shall
be necessary so to do’ in order to provide moneys to meet any
payment from such /Fund ‘or Account. Neitker the Finance Director
nor any agent thereof shall be liable or responsible for any loss
resulting from any ‘investment.

Section 603, yaluation of Investment oObligations. In
computing the amount in any Fund created pursuant to the provisions
of this Resolution, obligations purchased as an invested of moneys
therein shall be valued at par if purchased at par or at amortized
value/if \purchased at other than par, plus, in each case, accrued
interest. Amortized value, when used with respect to an obligation
purchased at a premium above or a discount below par, means the
value as of any given time obtained by dividing the total premium
or'discount at which such obligation was purchased by the number of
days remained to maturity on such obligation at the date of such
purchase and by multiplying the amount thus calculated by the
number of days having passed since such purchase; and (1) in the
case of an obligation purchased at a premium by deducting the
product thus obtained from the purchase price, and (2) in the case
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of an obligation purchased at a discount by adding the product thus
obtained to the purchase price. Valuation on any particular date
shall include the amount of interest then earned or accrued to such
date on any moneys or investments in such Fund. The computation of
the amount on deposit in or credited to the Punds created under
this Resolution and the valuation of the investments of such amount
shall be performed by the Finance Diractor on the last day of each
Fiscal Year, and such computation and valuation shall not be
required to be performed at other times.

Saction 604. Accounting for Funds. For the purposes of this
Resolution, each Fund created hereunder shall be a series of self-
balancing accounts within the book of accounts of the Utility
System and shall connote a segregation of accounts,| which will
support special purposes disclosure reports, not to be construed as
a separate set of books of accounts.

Section 605. Covenant as to Arbitrage and Private Activity
Bond Status. The City covenants and agrees ‘to the following tax.
matters with respect to Bonds with respect, to which the City shall
have received an opinion of bond counsel ‘that interest on such
Bonds is not includable in the gross _dncome of the Bondholder
thereof for federal income tax purposes:

(a) So long as the Bonds. remain Outstanding, the moneys
on deposit in any Fund or, Account maintained in connection
with the Bonds, whether ©r not such moneys were derived from
proceeds of the sale of the Bonds or any other sources, will
not be used in any manner)that would cause the Bonds to be
"arbitrage bonds" within the meaning of Section 148 of the
Code or bonds not/described under Section 103(a) of the Code
and the applicable /regulations promulgated from time to time
thereunder or-applicable thereto. In furtherance of this
covenant, the City agrees to comply with the Letter of
Instructions ‘as /to Rebate attached to the Certificate of
Arbitrage delivered by the City on the date of issuance of
eachiSeries of Bonds, as such letter may be amended from time
to time.

(b) The proceeds of the Bonds or portion thereof will
not be» used in a manner that would cause the Bonds to be
"private activity bonds" within the meaning of Section 141(a)
of the Code unless at the time of the issuance of such private
activity bonds there shall be delivered to the City an opinion
of bond counsel to the effect that (i) the interest on such
private activity bonds will not be includable in the gross
income of the recipients theraof and (ii) that the issuance of
such private activity bonds will not impair the federal income
tax status of any other Bonds then Outstanding under this
Resolution. In furtherance of this covenant, the City
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covenants that it shall not use or permit the use of any
portion of the proceeds of the Bonds or portion of any
facility financed with the proceeds of the Bonds in an amount
in excess of five percent (5%) of the net proceeds of the
Bonds for any private business use by a perscn or entity other
than a state or local governmental unit except as provided
above. Nothing in this Resolution, however, shall prohibit
the City from issuing Bonds, the interest on which is included
in federal income taxation (the “taxable Bonds") as_long as
the City receives an opinion from bond counsel on the date of
issuance of such taxable Bonds, to the effect that the
issuance of the taxable Bonds will not adversely affect the
exclusion of federal tax status of any other Bonds then
oOutstanding under this Resolution.
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ARTICLE VII.
Particular Covenants.

Section 701. Payment of Principal, Interest and Premium. The
City covenants that it will promptly pay the principal of and the
interest on each and every Bond and all other Indebtedneéss issued
under the provisions of this Resolution at the places,_on the dates
and in the manner specified herein and in gaid\ Bonds and
Indebtedness and any premium required for the retirement of said
Bonds and Indebtedness by purchase or redemption, according to the
true intent and meaning thereof. Such principal;..dinterest and
premium will be payable solely from the Net Revenues and said Net
Revenues are hereby pledged to the payment thereof in the manner
and to the extent hereinabove particularly- specified.

Bonds and other Indebtedness issued under the provisions of
this Resolution shall not be deemed to_.constitute a debt of the
City or a pledge of the faith and «credit’ of the City, but such
Bonds and other Indebtedness shalls/be payable solely from the fund
provaded therefor from Net Revenues./ The issuance of the Bonds and
other Indebtedness shall not directly or indirectly or contingently
obligate the City to levy or to pledge any form of taxation
whatever therefor, nor shall’ any such Bonds and other Indebtedness
constitute a charge, lien or encumbrance, lsgal or sguitable, upon
any property of the Cityd

Section 702. gonstruction of 1993 Project and Improvements:
operation of Utility System. The City further covenants that it
will construct the 1993 Project and all Improvements for tne
construction or acquisition of which Bonds or other Indebtedness
shall be issued under the provisions of this Resolution, or for
which moneys | repayable from the proceeds of Bonds or other
Indebtedness issued under the provisions of this Resolution shall
have been’ advanced to the ¢City, in accordance with plans
theretofore approved by the Consulting Engineers and that upon the
completion of such Improvements it will operate and maintain the
game As a part of the Utility System. The City further covenants
that any contract with any person for the construction of all or a
portion of any Improvements shall provide for such performance and
payment bonds or security in lieu thereof and for such retainages
as shall be in compliance with the laws of the State of Florida and
the normally established practices of the City from time to time in
effect.

The City further covenants that it will establish and enforce
reasonable rules and regulations governing the use of the Utility
System and the operations thereof, that all compensation, salaries,
fees and wages paid by it in connection with the maintenance,
repair and operation of the Utility Systém will be reasonable, that
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no more persons will be employed by it than are necessary, that it
will operate the Utility System in an efficient and economical
manner, that it will at all times maintain the Utility System in
good repair and in sound operating condition and will make all
necessary repairs, renewals and replacements, and that it will
comply with all wvalid acts, rules, regulations, orders and
directions of any legislative, aexecutive, administrative or
judicial body applicable to the Utility Bysten.

Section 703. gCovenants Against Encumbranceg.\ /The City
further covenants that, from the Revenues, it - will pay all
municipal or governmental charges lawfully levied or assessed upon
the Utility System or any part thereof or upon.any, Revenues when
the same shzll become due, that it will duly / observe and comply
with all valid requirements of any mnunicipal or governmental
authority relative to the Utility System, that it will not create
or suffer to be created any lien or charge upon the Utility System
or any part thereof or upon the Net Revenues ranking equally with
or prior to the Bonds, and that, ocut of the Revenues, it will pay
or cause to be discharged, within sixty (60) days after the same
shall accrue, all lawful claims and demands for labor, materials,
supplies or other objects which, 4f unpaid, might by law become a
lien upon the Utility System or any part thereof or the Revenues;
provided, however, that nothing,contained in this Section shall
require the City tc pay or cause to be discharged, or make
provision for, any such lien or charge so long as the validity
thereof shall be contested in good faith and by appropriate legal
proceedings.

Section 704. [Emplovment of Consylting Engineers. The City
covenants and agrees that so long as any Bonds are outstanding
under this Resolution, it will employ an independent engineer or
engineering firm orwcorporation having a favorable reputation for
skill and experience in the construction and operation of water-
works and sewer systems. The City shall be permitted to retain
more than one such firm to carry out the functions of the
Consulting Engineer hereunder, and if so retained, each of such
firms shall be the Consulting Engineer hereunder. Except for any
fees and\expenses incurred under the provisions of Bection 403 of
this Resolution, the cost of employing Consulting Engineers shall
be treated as a part of the cost of operation and maintenance of
the-Ut1lity System.

It shall be the duty of the Consulting Engineers to prepare
and file with the City on or before the first day of August, 1996
and the first day of August of esach third year thereafter a report
setting forth their recommendations as to any necessary or
advisable revisions of rates and charges and such other advice and
recompendations as they may deem desirable or which the City may
reguest.
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The City further covenants that the Consulting Engineers shall
at all times have free access to all properties of the Utility
Systex and every part thereof for the purposes of inspection and
examination and that its books, records and accounts may be
examined by the Consulting Engineers at all reasonable times.

section 705. Emplovyment of Accountant. The City covenants
and agrees that it will for the purpose of performing and carrying
out the duties imposed on the Accountant by this Resolution|employ
an independent certified public accountant or firm of independent
certified public accountants of suitable experience), and
responsibility.

Section 706. Insurance. The City covenants that it will at
all times carry insurance, in a responsible insurance company or
corpanies authorized and qualified under the laws of the State of
Florida to assume the risk thereof, covering such properties
belonging to the Utility System as are customarily insured, and
against loss or damage from such causes as are customarily insured
against, by companies engaged in similar business.

All such policies shall be for the benefit of the City, shall
be made payable to the City and shall be deposited with the Finance
Director, and the Finance Director shall have the scle right to
receive and proceeds of such policleg and to collection and receipt
for claims thereunder. The proceeds‘'of any and all such insurance
shall be deposited by the Finance Director in the name of the City
in a Depositary.

The City covenants,that, immediately after any loss or damage
to any properties of the,Utility System resulting from any cause,
whether or not such loss or damage shall be covered by insurance,
it will cause its engineers to prepare plans and specifications for
repairing, replacing or reconstructing (either in accordance with
the original or a ‘different design) the damaged or destroyed
property, and(“that it will forthwith commence and diligently
prosecute the repair, replacement or reconstruction of the damaged
or destroyed property unless it shall determine that the repair,
replacement or reconstruction of such property is not essential to
the efficient or economic operation of the Utility System. 1In the
event/that the City shall determine that the repair or replacement
of such damaged or destroyed property is not essential to the
efficient or economic operation of the Utility System, the proceeds
as. of-such insurance received by the City, at the option of the
City, shall be deposited to the credit of either the Redemption
Account or the Renewal, Replacement and Improvement Fund.

The proceeds of all insurance referred to in this Section
shall be available for and shall, to the extent necessary, be
applied to the repair, replacement or reconstruction of the damaged
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or destroyed property, and shall be paid out in the manner
hereinabove provided for payments from the Construction Fund. If
such proceeds are more than sufficient for such purpose, the
balance remaining shall be deposited to the credit of the Renewal,
Replacement and Improvement Fund. If such proceeds shall be
insufficient for such purpose, the deficiency may be supplied out
of any moneys in the Renewal, Replacement and Improvement Fund.

All insurance policies shall be open to the inspection of the
Bondholders and their representatives at all reasonable'times. The
Finance Director is hereby authorized in the name/of ‘the City to
demand, collect, sue and receipt for the insurance money which may
become due and payable undesr any policies payable-to it. Any
appraisement or adjustment of any loss of damage and any settlenent
or payment of indemnity therefor which may be agreed upon between
the City and any insurer shall be evidenced to\the Finance Director
by a certificate signed by the officer of officers of the City
responsible for managing the Utility System.

Notwithstanding the foregoing provisions of this Section, the
City may institute self-insurance programs with regard to such
risks as shall be consistent with ,the practices of municipally-
owned utilities oporating in ‘a manner similar to the Utilie¢y
System. The City hereby covenants, that any self-insurance funds it
determines to maintain withrespect to the Utility System shall be
*sufficient™, as hereinafter defined. A self-insurance fund shall
be sufficient for the purposes of this Resolution only if: (i)
there shall be filed at’least annually with the city Clerk a report
of an independent insurance consultant or consulting actuary (the
"Insurance Consultant") in which report the Insurance Consultant
shall set forth (a) a,description of the self-insurance fund or
funds maintained by the City with respect to the Utility System and
the risks insured against by such fund or funds; (b) the amount on
deposit to the ‘credit of such fund or funds at the time of such
report; and (c) a recommendation of the amount required to be
deposited/to the credit of such fund or funds in the ensuing twelve
months in ‘order for such fund or funds to be "actuarially sound”;
and (ii),the City shall deposit to the credit of such fund or funds
the amount recommended in the report of the Insurance Consultant
during such twelve~month period.

Section 707. Uge of Revenues. The City covenants and agrees
that, 80 long as any of the Bonds secured hereby shall be
outstanding, none of the Revenues will be used for any purpose
other than as provided in this Resolution, and that no contract or
contracts will be entered into or any action taken by which the
rights of holders of the Bonds might be impaired or diminished.

Section 708. Records, Accoupts and Audits. The City
covenants that it will keep the funds and accounts of the Utility
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Systen separate from all other funds and accounts of the City or
any of its departments, and that it will keep accurate records and
accounts of all items of costs and of all expenditures relating to
the Utility System and of the Revenues collected and the
application of such Revenues, and of the number of the users of the
Utility System in each clasgification.

The City further covenants that at least quarterly during each
Fiscal Year it will cause to be filed with the City Clerk copies of
any revisions of the utility during the preceding three-month
period and a report, signed by the Finance Director, setting forth
in respect of the preceding three~-month period:

(a) a separate income and expense statement for the
Utility System showing the Net Revenues, and

(b) a balance sheet as of the end ©of such three-month
period.

The City further covenants that within 8ix months after the
close of each Fiscal Year it will cause an audit to be made of its
books and accounts pertaining to the Utility System by the
Accountant. Within a reasonable time thereafter reports of each
such audit shall be filed with the'City Commission and the Finance
Director, and copies of such report/shall be mailed to Standard &
Poor’s Corporation, Moody’s Investors Service, any insurance
company which then maintaing a\ policy of bond insurance with
respect to any Bonds and to 4any Bondholder who shall have filed his
nane and address with the-City Clerk for such purpose. Each such
audit report shall set forth in respect of said Fiscal Year the
same matters as are hereinabove required for the quarterly reports
and an opinion of the /Accountant (which may be contained in a
separate letter) that ‘no’default on the part of the City of any
covenant in this Resolution has been disclosed by reason of such
audit. Such guarterly reports and audit reports shall be open to
the inspection of all interested persons.

The City further covenants that it will cause any additional
reports or audits relating to the Utility System to be made as
required by law or by any applicable rules or regulations of any
governmental authority or of any securities exchange on which the
Bonds may be listed or traded. The cost of such audits shall be
treated as a part of the cost of operation.

Section 709. Mandatory Connections. Except as provided in
the following sentence, the City will, to the full extent permitted
by law, require all lands, buildings and structures within the
City’s service area, fronting or abutting on the lines of the
Utility System, or any part thereof, or which can use the
facilities of the Utility System to connect with and use such
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facilities within ninety (90) days after notification that service
is available. PFrom and after the date set forth in the Storamwater
Drainage Resolution, the City will, to the full sxtent permitted by
lav, assess and collect fees, assessnents and revenues from all
properties and owners thereof which, in the judgment of the City,
are benefited by the Stormwater Drainage Facilities.

Except as provided in Section 711 hereof and to“the\extent
perritted by law, the City will not grant a franchise to any person
for the operation of a wvater and sever system or a-water system or
a sever system which would be in competition with the Utility
System so long as any Bonds are Cutstanding under this Resolution.

Section 710. BSupervisory Pergonnel. The City in operating
the Utility System will employ or designate one or more of its
qgualified employees as manager who has/demonstrated ability and
experience in operating similar facilities, and will require all
enmployees who may have possession /of’ money derived from the
operation of the Utility System to_be\Covéred by a fidelity bond,
written by a responsible indemnity company in amounts fully
adequate to protect the City from loss.

Section 711. Separate Systems. The City Commission may by
resolution determine to own,and operate Separate Systems; provided,
however, that prior to ‘the adoption of any such resolution
designating any facilities as' a Separate System, there shall be
delivered to the City Clerk.a certificate of the Finance Director
containing the determination that the ownership and operation of
such Separate System will not have a material adverse impact on the
Net Revenues of the Utility System and stating the reasons for such
determination.

The City may incur Indebtedness to acquire or improve Separate
Systens without'compliance with any test or limit contained in the
Resolution so0 long as such Indebtedness is payable solely from the
revenues or Net Revenues generated by such Separate System and the
holders of such Indebtedness have no recourse and are in no wvay
payable from the Revenues or Net Revenues of the Utility System.
The revenues, current expenses and debt service associated with
such, Separate System and any Indebtedness of the City incurred
therefor shall not be included in Revenues, Current Expenses and
Principgl and Interest Requirements, each as defined in this
Resolution.

Any such Separate System may be consolidated with the Utility
Systema upon demonstration of compliance with the tests for the
incurrence of Additional Bonds contained in clause (d)(ii) of
Section 209 of this Resolution. In determining compliance with the
test mentioned above, the revenues and current expenses of such
Separate System shall be included in the Revenues and Current
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Expense of the Utility System and the debt service on any
Indebtedness payable from revenues of such Separate Systems shall
be included in Principal and Interest Requirements. Prior to any
such consolidation, compliance with the tests set forth in clause
(d) (i1) of Section 209 shall be demonstrated regardless of whether
there shall be any Indebtedness outstanding with respect to such
Separate System, i

Section 712. No Free Service. Except to the extent required
by law or in accordance with a policy adopted by, the City
Comnission, the City will not render or cause to be(rendered any
free services of any nature by the facilities of the Utility System
nor will any preferential rates be established for users of the
same class; the City including its departments, agencies and
instrumentalities, shall avail itself of the facilities of the
Utility System, and the same rates, fees or charges applicable to
other customers receiving like services under similar circumstances
shall be charged to the City and any such department, agency or'
instrumentality. Such charges will be paid as they accrue, and the
City shall transfer from its appropriate funds sufficient sums to
pay such charges. The moneys so received shall be deemed to be
Revenues derived from the operation of /the Utility System, and
shall be deposited and accounted/for\in the same manner as other
Revenuee derived from such operation of the Utility System.

Section 713. [Fallure to Pay for Services. To the extent
perzitted by law, upon failure of any user to pay for services
rendered within sixty (60) days, the City shall shut off the
connection of such user<to the Utility System and shall not furnish
hizm or permit him to receive further service until all obligations
owed by him to the Cityson account of services shall have been paid
in full. This covenant _shall not, however, prevent the City from
causing any connection to be shut off sooner if permitted by law.

Section_ 714. “ Enforcement of Collectjons. The city will
diligently enforce and collect the rates, fees and other charges
for the services of the Utility System; will take all steps,
actions and proceedings for the enforcement and collections of such
rates, /fees and charges as shall become delinguent to the full
extent.permitted or authorized by law; and will maintain accurate
records with respect thereto. All such rates, fees, charges and
revenues herein pledged shall, as collected be held in trust to be
applied as provided in this Resolution and not otherwise.

Section 715. Sale, Lease or Other Disposition of the Utility
System. Except as provided in this Section, the City shall not
sell or otherwise dispose of all or any part of the Utility System.

(a) To the extent permitted by law the City may, without
restrictions, in any Piscal Year sell, lease or otherwvise
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dispose of assets forming a part of the Utility System, the
aggregate value of which in sach such Fiscal Year does not
exceed one half of one per centum (1/2 of 1%) of the book
value of the net property, plant and equipment of the Utility
System as shown on the audited financial stataements of the
Utility System for the latest Fiscal Year for which such
audited statexents are available. The proceeds of a sale
pursuant to this clause (a) shall be deposited to the credit
of the Renewal, Replacement and Improvezment Fund and any
rental income received by the City from a lease of such
property shall be deposited to the credit of the Revenue Fund.

(b) To the extent permitted by law the City may in any
Fiscal Year sell, lease or otherwise dispose of assets forming
a part of the Utility System in excess of the armount set forth
in clause (a) of this Section, if, before any such transfer,
there is delivered to the City Clerk a report of the
Consulting Engineer demonstrating that the sale, lease or
other disposition of such property will not have an adverse
impact on the Net Revenues and stating his reasons therefor.
In determining whether to render/such report, the Consulting
Engineer shall consider the uses to be'nade of any proceeds of
a sale and the rental income, to be received with respect to
any lease thereof. The proceeds of a sale pursuant to this
clause (b) shall be deposited to the credit of the Renewal,
Replacement &nd Improvement Fund and any rental incone
received by the City from a, lease of such property shall be
deposited to the credit of the Revenue Fund.

. () To the extent.permitted by law, the City may lease
the entire Utility System, if there shall be delivered to the
City Clerk, the following:

(1) a report of the Consulting Engineer setting
forth (i) that the proposed lessee of the Utility System is a
financially responsible lessee with substantial experience in
the operation and management of utilities of the general type
and size ©of the Utility System, (ii) the Net Revenues of the
Utility System for the. five (5) complete Fiscal Years
following the date on which such lease is to be effective are
forecast to be sufficient to pay to the City the rent provided
by such lease and to make all necessary repairs, improvenents
and replacements to maintain the Utility System in the
condition it was prior to such lease; and

(2) - a certificate of the Finance Director to the
effect that the lease shall provide (i) for rent payments for
the Utility sSystem sufficient to make all payments of the
Principal and Interest Requirements for all Bonds issued and
which will remain Outstanding following such lease and all
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other obligations of the City which were payable from Net
Revenues of the Utility System prior to such lease, including
the excess coverage of Maximum Principal and Interest
Requirements required by Section 502 of this Regolution, (ii)
operational covenants binding on the lessee similar to those
covenants contained in this Resolution and any Series
Resolution and (iii) for immediate dispossession of such
lessee without resort to legal process in the event of a
default under the lease; and

(3) an opinion of Bond Counsel to the effect that
the lease of the Utility System will not adversely atfect the
exclusion from gross income for federal income tax purposes of
the interest on any Bonds issued under this Resolution.

(d) To the extent permitted by law, the City may sell
the entire Utility System, if, upon the application of the
proceeds of any such sale as hereinafterirequired, there shall
be no Bonds deemed to be outstanding, under the provisions of
this Resolution and the City shall have paid or made full
‘provision for the payment of all other,cbligations of the City
payable from the Revenues of the Utility System, including but
not limited to, Current Expenses then due and payable or to
become due and payable, all other Indebtedness payable in any
way from the Revenues 4of the Utility System and all
obligations to the State of Florida for State Loans, the State
of Florida Grant Reserve Account or otherwise and all fees
then due and owing or-to become due in the future with respect
to Credit Facilitiés., The proceeds of any sale permitted by
this clause (d)./shall be applied first to the payment or
provision for payment of the obligations, including the Bonds,
set forth above, and only after all such obligations shall
have been paid or full provision for their payment been made,
shall the City apply any of such proceeds to any other lawful
purpose of the City. 1In addition, no such sale shall be
consummated nor shall the proceeds of any such sale be applied
unless prior to such consummation or application, there shall
be delivered an opinion of bond counsel of favorable national
reputation for skill in matters relating to tax-exempt
municipal bonds to the effect that such sale and the
application of the proceeds as required herein will have no
adverse impact on the exclusion from gross income for federal
incozme tax purposes of the interest on the Bonds, any other
Indebtedness of the City payable from the Revenues of the
Utility System which at the time of its incurrence was exempt
fror such taxation or any bonds of the State of Florida issued
to fund State Loans.
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ARTICLE VIII.
Renedies.

Section 801. [Extencion of Interest Payment. In case the
time for the payment of any interest on any Bond shall be extended,
wvhether or not such extension be by or with the consent of the
City, such interest so extended shall not be entitled in case of
default hereunder to the benefit or security of this Resolution
except subject to the prior payment in full of the principal of all
Bonds then Outstanding and of all interest the time forsthe payment
of which shall not have been extended.

Section BO2, Events of Default. Each of the following
events is hereby declared an "Event of Default":

(a) payment of the principal and \of_ the redemption
premium, if any, of any of the Bonds.shall not be made when
the same shall become due and payable, either at maturity or
by proceedings for redemption or otherwise; or

(b) payment of any installment of interest on any of the
Bonds shall not be made whens the same shall become due and
payable; or

(c) the cCity shall, for any reason be rendered
financially incapable of fulfilling its obligations hereunder;
or

(d) any substantial part of the Utility System necessary
for its effective operation shall be destroyed or damaged and
shall not be properly repaired, repblaced or reconstructed; or

(e) £inal judgment for the payment of money shall be
rendered against the City as a result of the ownership,
control (ox._operation of the Utility System and any such
judgment ‘shall not be discharged within sixty (€60) days from
the entry thereof or an appeal shall not be taken therefrom or
from\the order, decree or process upon which or pursuant to
vhich ‘such judgment shall have been granted or entered, in
such manner as to stay the execution of or levy under such

- 'Judgment, order, decree or process or the enforcement thereof;
or

{f) the City admits in writing its inability to pay its
debts generally as they become due, or files a petition in
bankruptcy or makes an assignment for the benefit of its
creditors or consents to the appointment of a receiver or
trustee for itself or for the wvhole or any part of the Utility
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System or a receiver or trustee for such purpcse is appointed
wvithout the consent of the City; or

(g) The city or the Utility System is adjudged insolvent
by a court of competent jurisdiction, or it be adjudged a
bankrupt on a petition in bankruptcy filed against the City,
or an order, judgment or decree be entered by any court of
competent jurisdiction appointing, without the consent of the
City, a recsiver or trustes of the City or of the whole or any
part of its property and any of the aforesaid adjudications,
orders, judgments or decraes shall not be vacataed or set aside
or stayed within ninety (S0) days from the date. of entry
thereof; or

(h) the City shall file a petition or answer seeking
reorganization or any arrangement under the Federal bankruptcy
laws or any other applicable law or”statute of the United
States of America or any state thereof; or

(1) under the provisions of any other law for the relief
or aid of debtors, any court of, competent jurisdiction shall
assune custody or control of the City or the Utility Systenm or
of the whole or any substantial/part of its property, and such
custody or control shall not be terminated within ninety (90)
days from the date of assumption of such custody or control;
or

(J) the city<{shall default in the due and punctual
performance of any (other of the covenants, conditions,
agreements and provisions contained in the Bonds or in this
Resolution on_the part of the City to be performed and such
default shall continue for thirty (30) days after written
notice specifying such default and requiring the same to be
remedied _shall have been given to the City by the holders of
not less than ten per centum (10%) in aggregate principal
amount of the Bonds and other Indebtedness then Outstanding;
provided, however, if the default specified in this clause (J)
shall\be of a type which cannot be remedied within thirty (30)
days, it shall not constitute an event of default if the City
shail begin to remedy such default within such thirty-day
period;

provided, however, that any default on an Interest Rate Swap by the
City shall not, in and of itself, constitute a default on the
Bonds.

Section 803. Acceleration of Maturjties. Upon the happening
and continuance of any Event of Default specified in clauses (a)

through (j) of Section 802 of this Article, then and in every such
case the holders of not less than a xajority in aggregate principal
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amount of the Bonds then Outstanding may, by a notice in writing to
the City, declare the principal of all of the Bonds then
outstanding (if not then due and payable) to be due and payable
immediately, and upon such declaration the same shall become and be
immediately due and payable, anything contained in the Bonds or in
this Resolution to the contrary notwithstanding; provided, however,
that if at any time after the principal of the Bonds shall have
been so declared to be due and payable, and before the entry of
final Jjudgment of decree in any suit, action or proceeding
instituted on account of such default, or before the completion of
the enforcement of any other remedy under this Resolution, wmoneys
shall have accumulated in the Sinking Fund sufficient to pay the
principal of all matured Bonds and all arrears of interest, if any,
upon all Bonds then Outstanding (sxcept the principal of‘any Bonds
not then due except by virtue of such declaration and the interest
accrued on such Bonds since the last Interest /Payment Date), and
all amounts then payable by the City hereunder shall have been paid
or a sum sufficient to pay the same shall have'been deposited by
the Finance Director or with the Bond Registrar, and every other
default in the observance or performance of any covenant,
condition, agreement or provision contained'in the Bonds or in this
Resolution (other than a default in the\payment of the principal of
such Bonds then due only because ‘of a declaration under this
Section) shall have been remedied; then and in every such case the
holders of not less than a majority in aggregate principal amount
of the Bonds not then due except by\virtue of such declaration and
then Outstanding may, by written\notice to the City, rescind and
annul such declaration and its\consequences, but no such rescission
or annulment shall extend“to or affect any subsegquent default or
impair any right consequent.thereon.

Section 804. [Enforcement of Remedies. Upon the happening
and continuance of any Event of Defaulr specified in Section 802 of

this Article, then and in every such case the holders of not less
than ten per centunm (10%) in aggregate principal amount of the
Bonds then Outstanding hereunder may proceed to protect and enforce
the rights of the Bondholders under Florida law, or under this
Resolution by such suits, actions or special proceedings in equity
or at law, either for the specific performance of any covenant or
agreement ‘contained herein or in aid or execution of any power
hereingranted or for the enforcement of any proper 1legal or
equitable remedy, as such Bondholder shall deem most effectual to
protect and enforce such rights.

Section 805. [Pro Rata Application of Funds. Anything in
this Resolution to the contrary notwithstanding, if at any time the
money in the Sinking Fund shall not be sufficient to pay the
principal of or the interest on the Bonds as the same become due
and payable (either by their terms or by acceleration of maturities
under the provisions of Section 803 of this Article), such moneys,
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together with any moneys then available or thereafter becoming
available for such purpose, whether through the exercise of the
renmedies provided for in this Article or otherwise, shall be
applied as follows:

(a) Unless the principal of all the Bonds shall have
become due and payable or shall have been declared due and
payable, all such moneys shall be applied:

Frst: to the payment of the persons sntitled
thereto of all installments of interest-then due and
payable, in the order in which such installments become
due and payable, and, if the amount available shall not
be sufficient to pay in full, any particular installment,
then to the payment ratably, according to the amounts due
on such installment, to the persons entitled thereto,
without any discrimination or preference except as to any
difference in the respective rates of interest specified
in the Bonds;

Second: to the payment vof the persons entitled
thereto of the unpaid principal of any of the Bonds which
shall have become due \{other than Bonds called for
redemption for the payment.of which sufficient moneys are
held pursuant to the provisions of this Resolution), in
the order of their due dates, with interest upon such
Bonds at the respective rates specified therein from the
respective dates upon which they became due, and, if the
apount available,shall not be sufficient to pay in full
the principal of Bonds due on any particular date,
together/with,such interest, then to the payment f£irst of
such interest, ratably according to the amount of such
interest'due on such date, and then to the payment of
such . principal, ratably according to the amount of such
principal due on such date, to the persons entitled
thereto without any discrimination or preference except
as to any difference in the respective rates of interest
specified in the Bonds; and

Third: to the payment of the interest on and the
principal of the Bonds, to the purchase and retirement of
Bonds and to the redemption of Bonds, all in accordance
vith the provisions of Article V of this Resolution.

(b) If the principal of all the Bonds shall have become
due and payable or shall have been declared due and payable,
all such moneys shall be applied to the payment of the
principal and interest then due and unpaid upon the Bonds,
without preference or priority of principal over interest or
of interest over principal or of any installment of interest
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over any other installment of interest, or of any Bond over
any other Bond, ratably, according to the amounts due
respectively for principal and interest, to the persons
entitled thereto without any discrimination or preference
except as to any difference in the respective rates of
interest specified in the Bonds.

(c) If the principal of all the Bonds shall have been
declared due and payable and if such declaration shall
thereafter have been rascinded and annulled’ under the
provisions of Section 803 of this Article, than, subjaect to
the provisions of paragraph (b) of this Section\in, the event
that the principal of all the Bonds shall later become due or
be declared due and payable, the moneys remaining in and
thereafter accruing to the Sinking Fund shall be applied in
acco:i'dance with the provisions of paragraph (a) of this
Section.

The provisions of this Section are'in all réspects subject to
the provisions of Section 801 of this‘Article.

Whenever moneys are to be applied by the City pursuant to the
provisions of this Section, such moneys shall be applied by the
City at such times, and from time to time, as the Finance Director
in his sole discretion shall’determine, having due regard to the
amount of such moneys available for application and the likelihood
of additional moneys becoming available for such application in the
future; the deposit of (such moneys with the Bond Registrar, or
otherwvise setting aside 'such moneys, in trust for the proper
purpose, shall constitute proper application by the City; and the
City shall incur no-1liability whatsoesver to any Bondholder or to
any other person for any delay in appiying any such funds, so long
as the City acts with reasonable diligence, having due regard to
the circumstances, and ultimately applies the same in accordance
with such provisions of this Resolution as may be applicable at the
time of application. Whenever the Finance Director shall exercise
such discretion in applying such funds, he shall fix the date upon
which such\application is to be made and upon such date interest on
the amount of principal to be paid on such date shall cease to
accrue. The Finance Director shall give such notice as he may deem
appropriate and as otherwise required herein of the fixing of any
such 'date, and shall not be required to make payment to the holder
of any unpaid Bond until such Bond shall be surrendered to him for
appropriate endorsement.

Section 806. [Effect of Discontinuance of Proceedings. In
case any proceeding taken by any Bondholder on account of any
default shall have been discontinued or abandoned for any reason,
then and in every such case the City and the Bondholder shall be
restored to their former positions and rights hereunder, respec-
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tively, and all rights and remedies of the Bondholdars shall
continue as though no such proceeding had been taken.

section 807. Restrictions on Individual Bondholder Actions.
No holder or holders of any of the Bonds hereby secured shall have
any right in any manner whatever by his or their action to affect,
disturb or prejudice the security of this Resolution, or to enforce
any right hereunder except in the manner herein provided, and all
proceedings at law or in equity shall be ‘instituted, had and
maintained for the benefit of all holders of such Bonds.

Section 808. No Remedy Exclusive. No rehedy herein
conferred upon the Bondholders is intended to be exclugive of any
other remedy or remedies herein provided, and each and svery such
remedy shall be cumulative and shall be in addition to svery other
remedy given hereunder.

Section 80S5. Delay Not a Waiver. No delay or omission of
any Bondholder to exercise any right or_power accruing upon any
default shall impair any such right or power or shall be construed
to be a waiver of any such default or an acquiescence therein; and
every power and remedy given by this Article to the Bondholder may
be exercised from time to time and as /often as may be deenmed
expedient.

Section 810. Right to Enforce Pavment of Bonds. Nothing in
this Article shall affect or /impair the right of any Bondholder to
enforce the payment of the principal of and interest on his Bond,
or the obligation of the City to pay the principal of and interest
on each Bond to the holder thereof at the time and place in said
Bond expressed.
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ARTICLE IX.

Execution of Instruments by Bondholders
and Proof of Ownership of Bonds.

Section 901.

. Any request, direction, consent or
other instrument in writing required or permitted by this
Resolution to be signed or executed by Bondholders may.be in any
number of concurrent instruments of similar tenor and may be signed
or executed by such Bondholders or their attorneys, or legal
representatives. Proof of the execution of any such-instrument and
of the ownership of Bonds shall be sufficient for any purpose of
this Resolution and shall be conclusive in favor. of the City with
regard to any action taken by it under such instrument if made in
the following manner:

(a) The fact and date of the execution by any person of
any such instrument may be proved by ‘the verification of any
officer in any Jjurisdiction who; by the laws thereof, has
pover to take affidavits within ‘such Jjurisdiction, to the
effect that such instrument was subscribed and sworn to before
him, or by an affidavit of awitness to such execution. Where
such execution is on behalf of a person other than an
individual such verification or affidavit shall &lso
constitute sufficient proof ‘of the authority of the signer
thereof. -

(b) The fact of the ownership of Bonds shall be proved
by the registration books required to be maintained pursuant
to Article II of\this Resolution.

Nothing contained in this Article shall be construed as
limiting the Finance'Director to such proof, it being intended that
the Finance Director may accept any other evidence of the matters
herein stated which it may deem sufficient. Any reguest or consent
of the holder of any Bond shall bind every future holder of the
same Bond.in respect of anything done by the City in pursuance of
such request or consent.

Notwithstanding any of the foregoing provisions of this
Section, the Finance Director shall not be required to recognize

any ‘person as a holder of any Bond or to take any action at his
regquest unless such Bond shall be deposited with him.
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ARTICLE X.

Supplemental Resolutions.

Ssction 1001. ’

Supplemental Regolution without Bondholderg’

. The City Commission may, from time to time and at any

time adopt such resolutions supplemental hereto as shall not be

inconsistent with the terms and provisions hereof | (wvhich
. supplemental resolution shall thereafter form & part hereof):

(a) to cure any ambiguity or formal defect or omission
or to correct any inconsistent provisions in thig Resolution
or in any supplemental resolution, or

(b) to grant to or confer upon the Bondholders any
additional rights, remedies, powers, authority or security
that may lawfully be granted to or, conferred upon the
Bondholders, or

{c) to add to the conditions, 1limitation and
restrictions on the issuance of Bonds under the provision of
this Resolution other conditions,limitations and restrictions
thereafter to be observed, or

(@) to add to the_covenants and agreements of the City
in this Resolution other covenants and agreement thereafter to
be observed by the City or to surrender any right or power
herein reserved to oOr conferred upon the City, or

(e) to permit the issuance of Bonds in coupon form, if
as a condition precedent to the adoption of such supplemental
resolution, there shall be delivered to the City an opinion of
Bond Counsel to the effect that the issuance of Bonds in
coupon or bearer form are then permitted by law to be issued
and that“the interest on such Bonds would be exempt from
Federal income taxation, or '

(f) ¢to permit the City to issue Bonds the interest on
which'is not exempt from Federal income taxation, or

(3) to qualify the Bonds or any of them for registration
under the Securities Act of 1933, as amended, or the
Securities Exchange Act of 1934, as amended, or

(h) to gualify this Resolution as an "indenture" under
the Trust Indenture Act of 1939, as arended, or

(i) to create additional sinking Funds for Series of
Additional Bonds as permitted by Section 505 hereof, or
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to be issued hereunder shall be deemed given if the underwriters or
initial purchasers for resale consent in writing to such
supplenental resolution and the nature of the amendment effected by
such supplemental resclution is disclosed in the official statement
or other offering document pursuant to which such Series of
Additions Bonds is offered and sold to the public.

If at any time the City shall determine that it is necessary
or desirable to adopt any supplemental resolution for any.of the
purposes of this Section, the City Clerk shall cause notice of the
proposed adoption of such supplemental resolution to, be mailed,
postage prepaid, to all registered owners of Bonds then Outstanding
at their addresses as they appear on the registration books. Such
notice shall briefly set forth the nature of, the proposed
supplemental resolution and shall state that the copies thereof are
on file at the office of the City Clerk for \inspection by all
Bondholders.

Whenever, at the time within one” year after the date of
sailing of such notice, the City shall/ deliver to the Finance
Director an instrument or instruments in writing purporting to be
executed by the holders of not lesss/than fifty-one per centum (51%)
in aggregate principal amount of &he’ Bond then Outstanding, which
instrument or instruments shall refer to the propocsed supplemental
resolution described in such notice and shall specifically consent
to an approve the adoption thereof 'in substantially the form of the
copy thereof referred to. in . such notice, thereupon, but not
otherwvise, the City Commission may adopt such supplemental
rosolution in substantially” such form, without 1liability or
responsibility to any holder of any Bond, whether or not such
holder shall have consented thereto.

If the holders of not less than fifty-one per centum (51%) in
aggregate principalwamount of the Bonds then Outstanding at the
time of the adoption of such supplemental resolution shall have
consented to and approved the adoption thereof as herein provided,
no holders of any Bond shall have any right to object to the
adoption‘of such supplemental resolution, or to object to any of
the terms ‘and provisions contained therein or the operation
thereof, 'or in any manner to question the propriety of the adoption
thereof, or to enjoin or restrain the City Commission from adopting
zhhe same or from taking any action pursuant to the provisions

ereof.

Upon the adoption of any supplemental resolution pursuant to
the provisions of this Section, this Resolution shall be and be
deened to be modified and amended in accordance therewith, and the
respective right, duties and obligations under this Resolution of
the City and all holders of Bonds then Outstanding shall thereafter

02/22/2010 04:07:49 PM



( C

be determined, exercised and enforced in all respects under the
provisions of this Resolution as so modified and amended.

Section 1003. gupplemental Resolutions Part of Resolution.
Any supplemental resolution adopted in accordance with the
provisions of this Article and approved as to legality by the City
Attorney shall thereafter form a party of this Resolution, and all
of the terms and conditions contained in any such supplemental
resolution as to any provision authorized to be contained therein
shall be and shall be deemed to be part of the terms and conditions
of this Resolution for any and all purposes. In-case of the
adoption and approval of any supplemental resolution, express
refarence may be made thereof in the text of .any Bonds issued
thereafter, if deemed necessary or desirable by the City.
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ARTICLE XI. {

Defeasance.

Section 1101. Cessation of Interest of Bondholderg. If, (a)
when the Bonds secured hereby shall have become due and payable in
accordance with their terms or (b) shall have baen duly called for
redemption or (c) irrevocable instructions to call the Bonds for
redemption or to pay the Bonds at their respective maturities or
combination of such payment and redemption shall have been given by
the City, the whole amount of the principal and the ‘interest and
premiur, if any, so due and payable upon all of the Bonds then
outstanding shall be paid or sufficient moneys, or Government
Obligations the principal of and the interest (which with respect
to any Variable Rate Bonds shall be assumed/ to be the maximunm
interest rate permitted under the documents governing such Variable
Rate Bonds) on which when due will provide sufficient moneys, shall
be held by the Bond Registrar or other bank, trust company or other
appropriate financial institution, acting as escrow agent, for such
purpose under the provisions of this{ Reésolution, and provision
shall also be made for paying all other sums payable hereunder by
the City, then and in that case the xight, title and interest of
the holders of the Bonds secured hereby'in the Net Revenues, Punds
and Accounts mentioned in this Resolution shall thereupon cease,
determine and become void, the City 'shall have no obligation with
respect to such Bonds except for the payment of the principal of,
redemption premium, if any, and interest thereon solely from the
moneys or Government Obligations deposited pursuant to this
Section, and the City Commission in such case, shall repeal and
cancel this Resolution and may apply any surplus in any account in
the Sinking Fund and all balances remaining in any other Funds or
Accounts other than moneys held for the redemption or payuent of
Bonds or the interest thereon to any lawful purpose of the City as
the City Commission—shall determine; otherwise this Resolution
shall be, continue and remain in full force and effect; provided,
however, that . in the event Government Obligations shall be
deposited with ‘and held by the Bond Registrar or other bank, trust
company /or other appropriate financial institution, acting as
escrow_agent, as hereinabove provided, and in addition to the
requirements set forth in Article III of this Resolution, the
Finance Director shall within thirty (30) days after such
Government Obligations shall have been deposited with the Bond
Registrar or other bank, trust company or other appropriate
financial institution, acting as escrow agent, cause a notice
signed by the Finance Director to be published once in a Dally
Newspaper of general circulation published in the City of West Palm
Beach, and in a Daily Newspaper of general circulation or a
financial journal published in the Borough of Manhattan, City and
State of New York, setting forth (a) the date, if any, designated
for the redemption of the Bonds or if a portion of the outstanding
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Bonds are not being redeemed prior to their maturities or mandatory
redemption dates, a statement to the effect that such Bonds are
being paid at maturity and any Term Bonds are being redeemed in
amounts and at times which will satisfy the Amortization
Requirements therefor, (b) a description of the Government
Obiigations so held by the Bond Ragistrar or other bank, trust
company or other appropriate financial institution, acting as
sscrowv agent, and (c) that this Resolution has been repealed and
cancelled in accordance with the provisions of this Section.

with respect to Variable Rate Bonds or Optional Tender Bonds,
prior to the releagse of this Resolution, there shall be,filed with
the City Clerk, the following: (i) a resolution, /adopted by the
city comnission, determining (which determination may be based upon
opinions of bond counsel or investment bankers) that.the rights of
the owners of such Variable Rate Bonds or Optional Tender Bonds to
receive payment of interest at the Variable Rate'as provided in the
documents pursuant to which such Bonds wererissued and the right to
receive payment of the purchase price of such Bonds upon tender for
purchase, as provided in the documents pursuant to which such Bonds
vere i1ssued, eirther pursuant to a Credit Facility provided therefor
or otherwise will not be materially adversely impaired by the
release of this Resolution pursuant to this Article XI; (ii) a
resolution, adopted by the City Commission, which may be the same
resolution specified in clauseq(i) above, specifying the ueses to
vhich any Current Excess Intereést Earnings (as hereinafter defined)
shall be either Improvements/or Capital Expenditures, as defined in
this Resolution, for the Utility System or Current Expenses of the
Utility System to the extent that expenditure of such sums for such
purpose reduces the regquired Revenues, or, if the City no longer
owns the Utility Systenm, the capital expenditures for other lawful
purposes of the City, in each event, such uses shall be for
facilities the construction or acquisition of which would, but for
the receipt of such Current Excess Interest Earnings, have been
constructed or acquired using proceeds of unissued Bonds or other
bonds of the ity or paid from future revenues of the City; and
(iii) there shall ‘have been furnished to the Finance Director, as
a condition of the release of this Resolution, an opinion of Bond
Counsel sto the effect that such release will not have an adverse
effect.on the Federal income tax exemption of interest on any of
. such/Bonds as are then exempt from such taxation.

For the purposes of this Section, “Current Excess Interest
Earnings* shall mean for each period for which interest ig received
by the escrow agent on the Government Obligations held in escrow
for the holders of the outstanding Bonds, the excess, if any, of
interest received on such Government Obligations over the amount of
interest paid on the Variable Rate Bonds in such period. The
agreement pursuant to which such Government Obligations are held by
the escrow agent shall provide for withdrawal of such Current
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Excess Interest Earnings when received by the escrow agent and
payment- of such sums to the City for expenditure in the manner
provided in the resolution mentioned in clause (11) of the
preceding paragraph; provided, however, to the extent that such
Current Excess Interest Earnings are derived from Government
Obligations described in clause (iii) of the definition of
Government Obligations, this paragraph shall not apply. .

All moneys and obligations held by the Bond Registrar-or other
bank, trust company or other appropriate financial institution,
acting as escrow agent, pursuant to this Section shall be held in
trust and the principal of and interest on said obligations when
received, and said moneys, applied to the payment, when due, of the
principal of, and the interest and the premium, if-any, on the
Bonds payable therefrom. _
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ARTICLE XII.
Miscellaneous Provisions.

Section 1201. Effect of Covenants. All covenants,
stipulations, obligations and agreements of the City contained in
this Resolution shall be deemed to be covenants, stipulations,
obligations and agreements of the City and of the City Commisgsion
and of each department and Agency of the City to the full extent
authorized or permitted by law, and all such _covanants,
stipulations, obligations and agreements shall bind or dnure to the
benefit of the successor or successors thereof from time to time
and any officer, board, body or commission to whonm ©r to\which any
pover or duty affecting such covenants, stipulations, obligations
and agreements shall be transferred by or in accordance with law.

Except as otherwise provided in this Resolution, all rights,
powers and privileges conferred and duties and liabilities imposed
upon the City or upon the City Commission by the provisions of this
Resolution shall be exercised or performed by /the City Commission,
or by such other officers, board, body or commission as may be
required by law to exercise such powers or to perform such duties.

No covenant, stipulation, ‘cbligation or agreement herein
contained shall be deemed to be a covenant, stipulation, obliaation
or agreement ¢f any member, agent or employee of the City
Commission in his individual capacity, and neither the members of
the City Commission nor any, official executing the Bonds shall be
liable personally on the Bonds or be subject to any personal
liability or accountability by reason of the issuance thereof.

Section 1202. -Manper of Gjiving Notice. Any notice, demand,
direction, request or other instrument authorized or required by
this Resolution to \be given to or filed with the City or the City
Commission shall be deemed to have been sufficiently given or filed
for all purposes,of this Resolution if and when sent by registered
mail, return receipt requested:

to «the City, if addressed to the Mayor of the City of West
Palm Beach, Florida, cCity Hall, West Palm Beach, Florida
33401;

.'to the City Commission, if addressed to the Mayor of the City
of West Palm Beach, Florida, City Hall, West Palm Beach,
Florida 33401.

All documents received by the Finance Director and the City

Clerk under the provisions of this Resolution shall be retained in
their possession, subject at all reasonable times to the inspection
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of the City, any Bondholder, and the agents and representatives
thereof.

Section 1203. Successorship of Bond Registrar. Any bank or
trust company with or into which the Bond Registrar may be merged
or consolidated, or to which the assets and business of such Bond
Registrar may be sold, shall be deemed the successor of such Bond
Registrar for the purposes of this Resolution. If the position of
the Bond Registrar shall become vacant for any reason, the City
Commission shall, within thirty (30) days thereafter, appoint a
bank or trust company located in the same City, as Bond Registrar
to £ill such vacancy. The City shall have the right atiany time to
remove the Bond Registrar and to appoint a successor Bond
Registrar; provided, however, that no such removal and appointment
shall cause a delay in the payment of principal ‘of; redemption
premium, if any, or interest on any Bond oOutstanding under this
Resolution.

Section 1204. Successorship of Citv .Officers. In the event
that the offices of Mayor, Finance Director; City Clerk or City
Attorney shall be abolished or any two/or more of such offices
shall be merged or consolidated, or%in the event of a vacancy in
any such office by reason of death,, resignation, removal from
office or otherwise, or in the event any such officer shall become
incapable of performing the duties of his office by reason of
sickness, absence from the City ox otherwise, all powers conferred
and all obligations and duties imposed upon such officer shall be
- performed by the officersucceeding to the principal functions
thereof or by the officer upon whom such powers, obligations and
duties shall be imposed by law.

Section 1205. ~Insured Bonds. If any Bonds of any Series
issued and outstanding under this Resolution shall be insured
pursuant to the terms of a xmunicipal bond insurance policy (a
"Policy") issued by an insurance company (an "Insurer"), then, so
long as the Insurer is not then in default under the terms of its
Policy, the Insurer shall be deemed to be the owner of the Bonds to
which such Policy relates for the purposes of giving consents and
the directing of remedies upon the occurrence of an Event of
Default., Any notice regquired to be delivered to any owner of any
Bond shall also be delivered to the Insurer which has insured such

Bond.

Section 1206. JInconsistent Resoluytions. All resolutions and
parts thereof which are inconsistent with any of the provisions of
this Resolution are hereby declared to be inapplicable to the
provisions of this Resolution. '

Section 1207. pPurther Acts. The officers and agents of the
City are hereby authorized and directed to do all the acts and
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things required of them by the Bonds and this. Resolution, for the
full, punctual and conmplete performance of all of the terms,
covenants, provisions and agreements contained in the Bonds and
this Resolution. )

Section 1208. Headinge Not Part of Resolution. Any headings
preceding the texts of the several Articles and Sections hereof and
any table of contents, marginal notes or footnotes appended to
copies hereof shall be soclely for convenience of reference, and
shall not constitute a part of this Resolution, nor shall they
affect its meaning, construction or effect. )

Section 1209. Citv and Bondholders Alone Have Rights under
Resolution. Except as herein otherwise expressly provided, nothing
in this Resolution, expressed or implied, is intended or shall be
construed to confer upon any person, firm or corporation, other
than the City and the holders of the Bonds issued under and secured
by this Resolution, any right, remedy or claim, legal or equitable,
under or by reason of the Resolution or any provisions hereof, this
Resolution and all its provisions being intended to be and being
for the sole and exclusive benefit of the'City.and the holders from
time to time of the Bonds issued hereunder.

Section 1210. Severability. /In'case any one or more of the
provisions of this Resolution or of any Bonds issued hereunder
shall for any reason be held to'be illegal or invalida such
illegality or invalidity shall) not affect any other provision of
this Resolution or of any of the Bonds, but this Resolution and the
Bonds shall be construed and enforced as if such illegal or invalid
provision had not been contained therein. The Bonds are issued and
this Resolution is adopted’with the intent that the laws of the
State of Florida shall govern their construction.

Section 1211./ Effective Date. This Resolution shall take
effect immediately upon its adoptaion.
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C. ‘ C

ADOPTED by the City Commission of the City of West Palm Beach,

Plorida this S0 day of \D:> ., 1993,

/ Mayor

ATTEST:

City Clerk
(SEAL)

This Resolution prepared by
Brown k& Wood, New York, New York.

Partner
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EXHIBIT A

Description of 1993 Stormwater Drainage Project

Subject to the final paragraph of this Exhibit A, the 1993
Stormwater Drainage Project shall consist of the following:

(1) various stormwater drainage projects in the downtown area
of the City;

(i1) construction of the Gulf/Carver culverts and pump
station; ' .

(i1i) North Dixie Highway, Spruce Avenue, Monceaux Road, Monroe
Drive and 54th Street pipe replacement;

(iv) stub canal Southern Boulevard to'\Palm Beach;
{v) stub canal for North Belvedere Road;
‘(vi) Sth Street storm sewer replacement;

(vii) storunvater drainage improvements for Rosemary Avenue and
West Railroad Avenue; and

(viii) stormwater drainage improvements for Tanarind Avenue and
.Douglas Avenue.

By resolution adopted by the City Commission, any of the above
projects may be changed to new projects or the distribution of the
proceeds of the Series 1993 Bonds among such projects may be
changed, if the City Commission finds that such changes are in the
best interests.of the Stormwater Drainage Facilities.
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EXHIBIT B

Description of 1993 Water and Sewer P;oject

Suhjeét to the final paragraph of this Exhibit B, the 1993
Water and Sewer Project shall consist of the following:
 water Systen

(i) 1land acguisition for catchment area;

(ii) agquifer storage and rescovery wells;

(iii) catchment area improvements;

(iv) chemical buildings, sludge dewatering, high service
punping, filter rehabilitation, bacKkwash recovery and plant site
improvements for the water treatment plant;

(v) subaqueous crossing;
(vi) mains for Georgia Avenue and 2nd Street;
'(vii) looping for Okeechobee Boulevard and State Road 7;
(viii) repump station improvements;
(ix) diqtribution system looping and reinforcement; and
(x) re;lacenent of substandard mains.
Sever Systen
(1) various sewer line rehabilitation and replacements;
(ii) various force main improvements; and

(iiiy “construction, improvement and rehabilitation of 1lift
stat;ong.

By resolution adopted by the City Commission, any of the above
projects may be changed to new projects or the distribution of the.
proceeds of the Series 1993 Bonds among such projects wmay be
. changed, if the City Commission finds that such changes are in the
best interests of the Water and Sewer Systems,
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