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BANK OF AMERICA, N.A,,
Plaintiff]

v,

AIN THE CIRCUIT COURT FOR THE 1™
TUDICIAL CIRCUIT IN AND FOR MIAMI-
DADE COUNTY, FLORIDA

CIRCUIT COURT CIVIL DIVISION

CASE NO. 13-08545 CA 23

UGO COLOMBO, an individual and
UC CHALLENGER, LLC, a Florida

limited liability company,
Defendants.

~AND-

UGO COLOMBO and CMC GROUP, INC,,

Third-Party Plaintiffs/Counterdefendants

Vs

DACRA DEVELOPMENT CORP., CL36
LEASING LLC and CRAIG ROBINS,

Third-Party Defendants

~AND-

CL36 Leasing, LLC,

Counterplaintiff and Third-Party Plaintift,

\L

UGO COLOMBO,

Counterdefendant, and

RICHARD AND RICHARD, P.A.

828 Brickell Bay Drive, Seventeenth Floor, Miami, FL 33131 Telephone: {303) 374-6688 Fax: (305) 3740384



ARTHUR J. MURPHY and
MASSIMO VALENTINI,

Third-Party Defendants.

J

ANSWER, AFFIRMATIVE DEFENSES, COUNTERCLAIM AND THIRD-
PARTY COMPLAINT

Third-party defendants, Dacra Development Corp. (*Dacra”), CL36 Leasing LLC
(“CL36"), and Craig Robins, respond to the Second Amended Third Party Complaint (the
“Complaint™) filed by third-party plaintiffs Ugo Colombo ( “Colombo”) and CMC Group,

Inc. (“CMC”), as follows:

i. Third-party defendants admit the allegations in paragraph 1.
2. Third-party defendants admit the allegations in paragraph 2.
3. Third-party defendants admit the allegations in paragraph 3.
4, Third-party defendants admit the allegations in paragraph 4.
S. Third-party defendants admit the allegations in paragraph 5.
6. in response to paragraph 6, third-party plaintiffs admit that the Court has

personal jurisdiction over them. Third-party plaintitfs otherwise deny the allegations in
paragraph 6.

7. In response to paragraph 7, third-party defendants admit that this Court has
jurisdiction over the subject matter of this action. Third-party defendants further admit
that this action purports to seek in excess of $15,000, exclusive of interest, court Costs

and attorneys’ fees, and that it is a third-party claim related to the claims of BOA against
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Colombo. Third-party defendants deny that third-party plaintiffs are entitled to any of the
relief sought.

8. In response to paragraph 8, Third-party defendants admit that venue is
proper because the parties reside and conduct business in Miami-Dade County, Florida.
Third-party defendants otherwise deny the allegations in paragraph 8.

9. In response to paragraph 9, Third-party defendants admit that UC
Challenger, LLC owned the “Alircraft.” Third-party defendants otherwise deny the
allegations in paragraph 9.

10.  Third-party defendants admit the allegations in the first senicnce of
paragraph 10. Third-party defendants have insutficient knowledge to admit or deny the

remaining allegations in paragraph 10 and demand strict proof thereof.

11 Third-party defendants deny the allegations in paragraph 11.
2. Third-party defendants deny the allegations in paragraph 12,

i3.  In response to paragraph 13, third-party defendants admit that financial
duties and expectations are set forth in written contracts between the parties to those
contracts; that in or about 2007 Colombo entered mnfo & written contract with CL36 and
sold the latter 50% of his interest in UC Challenger, LLC; that Robins owns 99% of
CL36, that CL36 Managing Member, Inc. owns 1% of CL36, and that Robins owns

100% of CL36 Managing Members, Inc., and that Robins is the President of that

company; otherwise denied.
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14,  Third-party defendants deny the allegations in the first sentence of
paragraph 14, except that Robins owns Dacra and is its president and director.

15, in response to paragraph 15, third-party defendants admit that true and
correct copies of the Operating Agreement, Management Agreement, Dacra lease, and
Side Agreement are attached as Exhibits A through D respectively. Third-party
defendants deny the remaining allegations in paragraph 15, including third-party
plaintiffs’ characterizations of Exhibits A through D, and further state that those
documents speak for themselves,

16.  Third-party defendants admit the allegations in paragraph 16.

17. Third-party defendants admit that a true and correct copy of the CL36
Loan from BOA is attached as Fxhibit G. Third-party defendants further admit that the
CL36 Loan reduced the original Colombo Loan to $9.25 million. Third-party defendants
otherwise deny the allegations in paragraph 17.

18.  Third-party defendants admit the allegations in paragraph 18.

19, Third-party defendants admit the allegations in paragraph 19.

20.  Third-party defendants admit the authenticity of the documents attached as
Fxhibit J to paragraph 20 and that the obligation of those documents were secured by the
“Aircraft Mortgage.” Third party defendants have insufficient knowledge to admit or
deny the remaining allegations in paragraph 20 and demand strict proof thereof,

21.  Third-party defendants deny the allegations in paragraph 21.

22.  Third-party defendants deny the allegations in paragraph 22.
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23, Third-party defendants deny the allegations in paragraph 23.

24.  Third-party defendants deny the allegations in paragraph 24.

25.  Third-party defendants deny the allegations in paragraph 25.

26.  Third-party defendants deny the allegations in paragraph 26.

27.  In response to paragraph 27, third-party defendants admit that Turnberry
filed a lawsuit against Dacra and CL36. Third-party defendants otherwise deny the
allegations in paragraph 27.

28.  Third-party defendants deny the allegations in paragraph 28,

29, Third-party defendants deny the allegations in paragraph 29,

30.  Third-party defendants deny the allegations in paragraph 30.

31.  Third-party defendants deny the allegations in paragraph 3 1.

32, Third-party defendants deny the allegations in paragraph 32, except admit
that Exhibit K was sent,

33.  Third-party defendants deny the allegations in paragraph 33.

34.  Third-party defendants deny the allegations in paragraph 34.

35, Third-party defendants deny the allegations in paragraph 35.

36.  Third-party defendants deny the allegations in paragraph 36.

Third-party defendants deny the sllegations in paragraph 37.
38,  Third-party defendants deny the allegations in paragraph 38, including

third-party plaintiffs’ characterizations of the BOA Complaint. Third-party defendants
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further state that the BOA Complaint speaks for itself in the context of the entire
document,

39.  Third-party defendants deny the allegations in paragraph 39. Third-party
defendants have insufficient knowledge of Exhibit N and demand strict proof thercof,

40.  Third-party defendants deny the allegations in paragraph 40.

41.  Third-party defendants deny the allegations in paragraph 41.

42, Third-party defendants have insufficient knowledge to admit or deny the
allegations in paragraph 42 and demand strict proof thereof.

43, Inresponse to paragraph 43, third-party defendants incorporate and reallege
their responses to paragraphs 1 through 42 above as if fully set forth herein.

44,  Third-party defendants deny the allegations in paragraph 44.

45,  Third-party defendants admit the allegations in the first sentenee of
paragraph 45, Third-party defendants deny the allegations in the second sentence of
paragraph 45,

46.  Third-party defendants admit the allegations in paragraph 46.

47, Third-party defendants deny the allegations in paragraph 47,

48.  Third-party defendants deny the allegations in paragraph 48.

49.  Third-party defendants deny the allegations in paragraph 49.

In response to the unnumbered “Wherefore” clause after paragraph 49, third-party

defendants deny that Colombo is entitled to any of the relief sought.
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50.  In response to paragraph 50, third-party defendants incorporate and reallege

their responses to paragraphs | through 42 above as if fully set forth hercin.

$1.  Third-party defendants deny the allegations in paragraph 51.
52, Third-party defendants deny the allegations in paragraph 52.

53, Third-party defendants deny the allegations in paragraph 53.

In response to the unnumbered “Wherefore” clause after paragraph 53, third-party
defendants deny that Colombo is entitled to any of the relicf sought.

54,  Inresponse to paragraph 54, third-party defendants incorporate and reallege
their responses to paragraphs 1 through 42 above as if fully set forth herein,

55, Third-party defendants admit the allegations in paragraph 55.

56.  Third-party defendants deny the allegations in paragraph 56.

57. In response to the first sentence of paragraph 57, third-party defendants
admit that Colombo executed the Amended Colombo Loan with BOA. In response to the
second sentence of paragraph 57, third-party defendants admit that CL36 entered into the
CL36 Loan with BOA. Third-party defendants otherwise deny the allegations in the
second sentence of paragraph 57. Third-party defendants admit the allegations in the
third sentence of paragraph 57.

58,  Third-party defendants deny the allegations in paragraph 38,

59,  Third-party defendants deny the allegations in paragraph 59.

60.  Third-party defendants deny the allegations in paragraph 60.
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61.  Third-party defendants have insufficient knowledge to admit or deny the
allegations in paragraph 61 and demand strict proof thereof.

62.  Third-party defendants deny the allegations in paragraph 62.

63.  Third-party defendants have insufficient knowledge to admit or deny the
allegations in paragraph 63 and demand strict proof thereof.

64.  Third-party defendants deny the allegations in paragraph 64.

65.  Third-party defendants deny the allegations in paragraph 65.

66.  Third-party defendants deny the allegations in paragraph 66.

67.  Third-party defendants deny the allegations in paragraph 67.

68.  Third-party defendants deny the allegations in paragraph 68.

69.  Third-party defendants deny the allegations in paragraph 69.

70, Third-party defendants deny the allegations in paragraph 70

In response to the unnumbered “Wherefore” clause after paragraph 70, third-party
defendants deny that Colombe is entitled to any of the relief sought.

71.  Inresponse to paragraph 71, third-party defendants incorporate and reallege
their responses to paragraphs | through 42 above as if fully set forth herein.

72.  In response to paragraph 72, third-party defendants admit that CMC and
Dacra are partics to the Management Agreement and are jointly referred to as “Operator”
therein. Third-party defendants otherwise deny the allegations in paragraph 72, including
third-party plaintiffs’ characterization of the Management Agreement, and further state
that the Management Agreement speaks for itself in the context of the entire agreement.
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73.  Third-party defendants deny the allegations in paragraph 73.

74.  Third-party defendants deny the allegations in paragraph 74.

75.  Third-party defendants deny the allegations in paragraph 75.

76.  Third-party defendants deny the allegations in paragraph 76.

In response to the unnumbered “Wherefore” clause after paragraph 76, third-party
defendants deny that Colombo is entitled to any of the relief sought.

77.  Inresponse to paragraph 77, third-party defendants incorporate and reallege
their responses to paragraphs 1 through 42 above as if fully set forth herein,

78,  In response to paragraph 78, third-party defendants admit that CMC and
Dacra are parties to the Management Agreement and are jointly referred to as “Operator”
therein. Third-party defendants otherwise deny the allegations in paragraph 78, including
third-party plaintiffs’ characterization of the Management Agreement, and further state
that the Management Agreement speaks for itself in the context of the entire agreement,

79, Third-party defendants deny the allegations in paragraph 79.

80.  Third-party defendants deny the allegations in paragraph 80.

81.  Third-party defendants deny the allegations in paragraph 81.
82.  Third-party defendants deny the allegations in paragraph 82,

83.  Third-party defendants deny the allegations in paragraph 83.
84,  Third-party defendants deny the allegations in paragraph 84.
5.  Third-party defendants deny the allegations in paragraph 85.
86.  Third-party defendants deny the allegations in paragraph 86.
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87.  Third-party defendants deny the allegations in paragraph 87.

In response to the unnumbered “Wherefore” clause after paragraph 87, third-party
defendants deny that Colombo is entitled to any of the relief sought.

No response is required for paragraphs 88 through 92, as Count VI has been
dropped. See Order Dienying Motion to Dismiss, 10/16/15.

93.  Inresponse to paragraph 93, third-party defendants incorporate and reallege
their responses to paragraphs | through 42 above as if fully set forth herein.

94,  In response to paragraph 94, third-party defendants admit that there was a
Management Agreement with Turnberry, the terms of which are set forth therein in
context; the allegations of paragraph 94 are otherwise denied.

95.  In response to paragraph 95, third-party defendants admit that there was a
Management Agreement with Turnberry, the terms of which are set forth therein in
context; the allegations of paragraph 95 are otherwise denied.

06.  Third-party defendants deny the allegations in paragraph 96,

97.  Third-party defendants deny the allegations in paragraph 97.

98.  Third-party defendants deny the allegations in paragraph 98.
99, Third-party defendants deny the allegations in paragraph 99,

In response to the unnumbered “Wherefore” clause after paragraph 99, third-party
defendants deny that Colombo is entitled to any of the relief sought.
100. In response to paragraph 100, third-party defendants incorporate and
reallege their responses to paragraphs 1 through 42 above as if fully set forth herein.
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101, In response to paragraph 101, third-party defendants admit that Colombo
had a relationship with BOA set forth in various documents which speak for themselves
in context, and which are further referenced in an agreement between CL36 and
Colombo; otherwise denied.

102. In response to paragraph 102, third-party defendants admit that Colombo
had a relationship with BOA set forth in various documents which speak for themselves
in context, and which are further referenced in an agreement between CL36 and
Colombo; otherwise denied.

103. In response to paragraph 103, third-party defendants admit that Colombo
had a relationship with BOA set forth in various documents which speak for themselves
in context, and which are further referenced in an agreement between CL36 and
Colombo; otherwise denied.

104. Third-party defendants deny the allegations in paragraph 104.

105, Third-party defendants deny the allegations in paragraph 105,

106, Third-party defendants deny the allegations in paragraph 106.

107. Third-party defendants deny the allegations in paragraph 107.

In response to the unnumbered “Wherefore” clause after paragraph 107, third-
party defendants deny that Colombo is entitled to any of the relief sought.

108. In response to paragraph 108, third-party defendants incorporate and
reallege their responses to paragraphs 1 through 42 above as if fully set forth herein.

109.  Third-party defendants deny the allegations in paragraph 109.
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110.  Third-party defendants deny the allegations in paragraph 110,

111, Third-party defendants deny the allegations in paragraph 111.

112.  Third-party defendants deny the allegations in paragraph 112.

113.  Third-party defendants deny the allegations in paragraph 113.

114, Third-party defendants deny the allegations in paragraph 114.

In response to the unnumbered “Wherefore” clause after paragraph 114, third-
party defendants deny that Colombo is entitled to any of the relief sought.

AFFIRMATIVE DEFENSES

115. Third-party plaintiffs’ claims are barred by res judicata because those
claims have been or could have been raised and litigated to final judgment in a prior
action between the parties.

116.  Third-party plaintiffs’ claims are barred by the doctrine against splitting
causes of action because those claims have been or could have been raised and litigated
to final judgment in a prior action between the parties.

117. Third-party plaintiffs’ claims arc barred as a matter of law because those
claims should have been asserted as compulsory counterclaims in a prior action between
the parties.

118,  Third-party plaintiffs fail to state a cause of action.

119.  Third-party plaintiffs’ claims against Mr. Robins are barred as a matter of
law because the third-party plaintiffs have failed to allege any basis for piercing the
corporate veil.
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120.  All third-party plaintiffs’ tort claims are barred because there are contracts
containing bargained-for remedies for the allegedly wrongful conduct.

121, All thirg-party plaintiffs’ claims are barred upon failure to provide notice
and opportunity to cure alleged breaches as required in pertinent contract documents.

122. Counts VII and VI against Mr. Robins alleging tortious interference with
a business relationship arc barred as a maiter of law because Mr. Robins is a party 1o the
alleged business relationship and/or has a beneficial ot economic interest in the alleged
relationship.

DEMAND FOR JURY TRIAL

Third-party defendants demand a trial by jury on all issues so triable.

WHEREFORE, third-party defendants respectfully request that the Court enter
judgment in their favor and against third-party plaintiffs on all claims of the Second
Amended Third Party Complaint, and award third-party defendants their costs, attorneys’
fees, and any other relief that the Court deems just and proper.

COUNTERCLAIM AND THIRD-PARTY CLAIM

{136 Leasing, LLC (“CL36”) counter-sues Colombo and sues third parties,
Arthur I Murphy (“Murphy’) and Massimo Valentini (“Valentini”), as follows:

Common Allegations

123.  Murphy is a resident of Miami, Florida and is sui juris in all respects.

124,  Valentini is a resident of Miami, Florida and is sui juris in all respects,
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125. This Court has jurisdiction over the parties and subject matter and venue is
proper in Miami-Dade County, Florida.

126. At all times material hereto Colombo and CL36 have been the members of
UC Challenger, LLC, each owning a 50% member interest.

127. UC Challenger, LLC is a manager-managed limited liability company.
Colombo appointed Murphy as his designated manager of UC Challenger, LLC. CL36
appointed CL36 Managing Member, LLC as its designated manager of UC Challenger,
LLC. However, Colombo removed CL36 Managing Member, LLC as a manager and
appointed Valentini as a manager in CL36 Managing Member LLC’s stead.

128. In their capacity as the Managers of UC Challenger, LLC, Murphy and
Valentini had a duty to facilitate the sale of the asset of UC Challenger, LLC, an aircraft,
for its then market value, Murphy and Valentini failed to fulfill this duty, instead
frustrating the sale for the benefit of Colombo who was their primary source of
employment and income.

129. In February, 2012, while Murphy and Valentini were the managers of UC
Challenger, LLC, it entered into a Forbearance Agreement with the Bank of America,
N.A. (“BOA”), whereby UC Challenger LLC agreed, inier alia, to market for sale UC
Challenger, LLC’s sole asset, a Challenger CL-600-2B16 Aircraft (the “Aircraft’”). A
true and correct copy of that Forbearance Agreement is attached hereto as Exhibit “A”.

Upon sale, the Forbearance Agreement provided that the proceeds would be applied “on a
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50/50 basis to the obligations of CL36 . . . and the obligations of Colombo” under their
respective loans with the BOA. See Exhibit “A” p.4, 7.

130. Murphy and Valentini, however, repeatedly and intentionally ignored or
overlooked offers made for the Aircraft for ulterior motives, including but not limited to
permitting Colombe to continue his exclusive use of the Aircraft or to purchase the
Adrcraft for himself. As a result, the Aircraft was ultimately sold for sell for less than it
would have sold for, resulting in the 50% proceeds applied to CL36’s loan with BOA
being less than it should have been.

131.  Ultimately, Murphy and Valentini filed a bankruptcy petition on behalf of
UC Challenger, LLC which in turn filed a motion to sell the Aircraft. Debtor’s Motion to
Sell, dated 3/26/13, attached hereto as Exhibit “B”.

132, In that motion, UC Challenger LLC represented:

Notwithstanding the best efforts of O’Gara Aviation and [UC
Challenger LLC] to sell the Alreraft. . ., even in the face of recent
“AS-18” purchase offers of $7.5 Million and $8 Million respectively,
the Debtor has been unable to finalize or communicate any sale as a
result of factors beyond [UC Challenger LLCs] control. * * * As a
result of these developments, it became necessary for {UC
Challenger LLC] to file the instant bankruptcy case.
Contrary to this representation, Murphy and Valentini were in fact avoiding any sale to
any entity that was not affiliated with Colombo.

133, Colombo directed and materially aided and abetted managers Murphy and
Valentini to engage in this behavior, and to continue their efforts to obtain a purchase of
the Aircraft on his hehalf in the bankruptey. This also caused delay and further damage
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to CL36, including additional carrying costs on the BOA loan and other foreseeable
EXperses.

COUNT I - BREACH OF FIDUCIARY DUTY
(CL36 v. Murphy and Valentini)

134.  CL36 repeats and realleges paragraphs 123 through 133 herein by reference
as if fully set forth herein.

135, This is an action by CL36 and against third party defendants Murphy and
Valentini for breach of fiduciary duty.

136.  As managers of UC Challenger, LLC, Murphy and Valentini owed CL36 a
fiduciary duty. See Fla.Stat. §605.04091,

137. Murphy and Valentini breached that duty to CL36 by engaging in the acts
and omissions set forth herein above and by engaging in conduct inconsistent with their
obligation of good faith and fair dealing.

138. As a result of Murphy and Valentini’s breach of fiduciary duty, CL36
suffered damages.

COUNT I - AIDING AND ABETTING BREACH OF FIDUCIARY DUTY
(CL36 v. Colombao)

139.  CL36 repeats and realleges paragraphs 123 through 133 herein by reference
as if fully set forth herein,
140. This is an action by CL36 and against Colombo for aiding and abetting a

breach of fiduciary duty.
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141.  As managers of UC Challenger, LLC, Murphy and Valentini owed CL36 a
fiduciary duty of loyalty and care. See Fla.Stat. §603.04091.

142, Murphy and Valentini breached that duty to CL36 by engaging in the acts
and omissions set forth herein above and by engaging in conduct inconsistent with their
obligation of good faith and fair dealing.

143, Colombo knew that Murphy and Valentini were violating their fiduciary
duty as set forth above.

144, Murphy’s and Valentini’s wrongdoing, set forth above was undertaken n
an attempt to provide Colombo with an improper personal benefit, and Colombeo directed
and provided them with substantial assistance and encouragement in that wrongdoing.

145, As aresult, CL36 was damaged.

WHERFEFORE, CL36 requests the entry of judgment in its favor and against
counterdefendant Colombo and third-party defendants Murphy and Valentini for
damages.

DEMAND FOR JURY TRIAL
CL36 demands a trial by jury of all issues so triable,
Respectfully submitted,
RICHARD AND RICHARD, P.A,
Attorneys for Plaintiffs
825 Brickell Bay Drive
Tower I, Suite 1748
Miamni, FL 33131

Telephone:  (305) 374-6688
Facsimile:  (305) 374-0384
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CERTIFICATE OF SEBVICE

I HEREBY CERTIFY that a copy of the foregoing has been emailed this 75_??__(1&)/
of November, 2015, to: David S. Weinstein, Esq., Clark Silverglate, P.A., co- ~-counsel for
Ugo Colombo and CMC at dweinstein@espalaw.com;, David 7 ack Esg., Jeffrey
Crockett, Esq., Coffey Burlington, P.L., as counsel for Ugo Colombo and CMC Group,
111@ a.t dmuk@coﬁcvbmlmgton con, vmonteio@coifevburlington.com,

""" Thomas E. Scott, Cole Scott & Kissane at
homas bwtt@mkicgal com. and Jfuan A. Gonzalez, Esq., Migucl M. Cordano, Esq.,

Liebler, Gonzalez and Portuondo, P.A., Courthouse Tower, 25" Floor, 44 W. Flagler
jag(@} ;mlaw.wm me@ligplaw.com, counsel for Bank of

Strm‘t, Miami, FL 33130,
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FORBEARANCE AGREEMENRT

tiis PORBEARANCE AGREEMENT (ihis “Agreement”), dated as of February 1S, 2012 is
entered into by and among UG Challenger, LLC (the “UC Challenger”) and Bank of America, N.A,, {the
“Tank™. All capitalized terms used hevein and not otherwise defined herein shall have the meanings
given to suel terms In the Adsoraft Mortgege (hersinafior defined).

RECITALS

A, The Bank has previously made loans to (i} CL36 Leasing, LLC (“CL3§") pursuant to that
certain Business Loan Agreement dated September 24, 2007 (as amended from time o timme, the “CL3IS
Losn Agresment”), between the Bank and CL36 and to (i) Mr. Ugo Colombo (“Colombe™) pursuant to
that certain Loan Agreoment dated as of May 16, 2007 (as amended from time to time, the “Colombo

an_Agreement”), between the Bank and Colombo. UC Challenger, CL36, Colombo and Mr. Craig
‘Robing”) are hersinafter referred to as the “Obligors”™

obins ‘

B The obligations of CL36 under the CL36 Loan Agreement have been gusranteed (i) by
UC Challenger pursuant to that certain Continuing Guaranty dated as of September 24, 2007 (as amended
from time 1o time, the “Afreraft Guaranty™) executed by UC Challenger, in its capacity as a guarantor of
the obligations of CL36 and of Colombo to the Bank, and (ii) by Robins pursuant to that certain
Continuing Guaranty dated as of September 24, 2007 (ss amended from time to time, the “Robins
Guaranty”) executed by Robins, in his capacity as guarantor of the obligations of CL36 fo the Bank.

C. In connection with the obligations of CL36 and of Colombo to the Bank, UC Challenger
has executed that certain Mortgage, Security Agreement snd Assignment dated as of May 18, 2007
between the Bank and UC Challenger {as amended by that certain Amendment Number One to Mortgage,
Security Agresment and Assignment dated as of September 24, 2007 and as further amended from time fo
time, the “Ajrcraft Mortgage™) granting the Bank a security interest in, nter alia, that certain Bombardier,
Inc. model CL-600-2B16 aircraft and associated parts (the “Alrgrafi”) as collateral for the obligations of
CL36 under the CL36 Loan Agreement and of Colombo under the Colombo Loan Agreement.

D. Certain evenis of defauit have ocourred and are continuing under the CL36 Loan
Agresment as a result of the failure by CL36 to make certain principal and interest payments and certain
interest rate hedging agreement payments as and when due (the “CL36 Defaplts™). The CL36 Defauits
constitute Events of Default under the Aircraft Mortgege (the “Alreraft Defiults”) and the Bank has
reserved its rights against UC Challenger as 8 result of such Alrcraft Defaults. The CL36 Defaults have

not been cured by CL36, UC Challenger or Colombo and they are continuing.

E. UC Challenger bas requested that, in accordance with the terms of this Agreement, the
Bank forbear from exercising its rights under the Aircraft Morigage as s result of the Aircraft Defaults
during the Forbearance Period (hereinafter defined).

F. The Bank has agreed to do so, but only pursuant to the terms and conditions set forth
harein,

AGREEMENT
NOW, THEREFORE, in consideration of these premises and other good and valuable

consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agres as
follows: ‘
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i Betoppel, Acknowledpement snd Reaffmation. UC Challenger hereby acknowledges
that the Aircraft Defaults exist and have not been waived by the Bank, UC Challenger hereby (i)
acknowledges its obligations under the Aircraft Mortgage and the Aircraft Guaranty, {ii) reaffirms that the
security interests created and granted pursuant to the Aircraft Mortgage is valid, subsisting, of first
priority and duly perfected and (jii) acknowledges thet this Agreement shall in no manner impair or
otherwise adversely affect such security interest or such Aircraft Guaranty.

2. Forbearance. Subject o the terms and conditions set forth herein, the Bank shall, during
the Forbearance Period (hereinafior defined), forbear from exervising any and all rights or remedies
available to the Bank ageinst UC Challenger under the Airoraft Morigage, the Aircraft Guaranty and
applicable law, but only fo the extent that such rights or remedies arise exclusively as a result of the
existence of the Alroraft Defaunlts; provided, however, that the Bank shall be free to exercise any or all of
its rights and remedies arising on account of the Aircraft Defaults at any time upon or afier the ocourrence
of & Forbearance Termination Bvent (hereinafter defined). Nothing set forth herein is intended to obligate
the Bank o forbear from exereising sny rights or remedies against CL386, 83 a result of the CL36 Defaults,
or against Colombo, as a result of any defaults arising under the Colombo Loan Agreement (including
any cross-defaults as & result of the CL36 Defaults), it being understood that any such obligation to
forbear shall be documented separately from this Agreement.

3 Forbearsnce Period. Nothing set forth herein or contemplated hereby is intended to
constitute an agresment by the Bank to forbear from exercising any of the rights available to the Bank (all
of which rights and remedies sre hereby expressly reserved by the Bank} upon or after the ocourrence of a
Forbearance Termination Bvent. As used herein, & “Forbesrance Termination Event” shall mean the
occrrence of any of the following: (i) the breach of any provision of this Agreement; provided, that if
such breach is the failure to consummate a sale of the Aircraft ag contomplated herein and such failure s
stiributable solely to the failure by CL36 to deliver any instruments or documentation required by the
proposed buyer of such Aircraft to confirm that CL36 has no objection to the sale and disclaims any
interest in the Aircrafl, then such breach shall not constifute a Forbearance Termination Bvent hereunder,
(i) any default or event of defasit under the Aircraft Mortgage or the other regpective loan documents
{other than to the extont stiributable to the Adrorsft Defaulis or any future defsulis by CTL3G wnder the

€136 Loan Agreement), (i) the sale of the Alraraft, and (iv) Movember 30,7082, The Forbesranve

Pertod shall mean the poricd from the Bifective Date (havelnafier detinad) until the cecurronce of 8

Porbearance Termination Bvent, L {){'Cﬁmz b B 2R ,,,;
4. Marketing and Sale of Alrgraft Covenants. UC Challenger shall:

2
(8)  On or before February. 17, 2“{;1 fe?nfgaga one of the brokers identified on Exhibit
A hereto (the “Broker™) to market the Airerafl for sals in a commercially reasonable manner with
the goal of consummating & sale trensaction as provided herein; provided, the Broker engaged by
UC Challenger must represent in connection with its engagernent that it is not affilisted in any
way with UC Challenger or the other Obligors and kas no cument or prior contractus!
relationships with UC Challenger or any other Obligors;

b On or before April 30, 2012, have obtained at lsast one bona fde expression of
interest or letter of intent to purchase the Aircraft that is either (x) from an unaffiliated third party
purchaser or (¥} from any Obligor, but in the cass of clause (y) for a purchase price at or above
the Appraised Value Chereinafier defined); @

Sepiciu
(e} By no later than Augest-30, 2012, have entered into @ bona fide binding

sgreement to sell the Aircrefl © el or (x) an unaffiliated third party purchaser, with ne
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contingencies other than financing or (v) an Obligor, but in the case of clause (y) for a purchase
price at or above the Appreised Value; Les 21 6’:7)

Dz«:,ev»
{d) On or before November-30; 2012, have sold the Abrersft (the *Sale”) and

delivered the Net Cash Proceeds (hemmaﬁer defined} to the Bank.

-ral snts, UC Challenger shall (i) permit the Bank, and its agents, periodic
8ccess to ﬂxe Anmraﬁ and the logs, maintenance records and other records maintained with respect to the
Aircraft upon request (with reasonable notice, if possible, from the Bank) and at the expense of UC
Challenger; (ii) deliver all expressions of interest, letters of intent and Proposed Contracts (hereinafler
defined) to the Bank and to the Obligors promptly upon receipt and cause the Broker to deliver, all
written communications with potential byyers concerning the sale of the Alrcraft, expressions of interest,
fetters of intent and Proposed Contracts to the Bank and to the Obligors promptly upon receipt; and (iii)
exercise commercially reasonable efforts to consummate a sale of the Alrcraft pursuant to the process
described hersin, Except as limited in the Aircraft Morigage or in this Agreement, UC Challenger shali
be permitted to continue to lease the Aircraft during the Forbearance Period, subject to priority of use for
customary access and inspections (including any “pre-buy™) requested by any Proposed Purchaser that
has delivered a Proposed Contract (each as defined below).

é. Sale Procedure.

{a} If at any time, UC Challenger receives & proposed contract to purchase the
Aircraft for a purchase price that equals or exceeds $12,612,000 (the appraised value as provided
by the appraiser cngaged by the Bank) (the “Appraised Valug™), before any reduction (if any) for
deficiencies identified in any inspection or pre-buy, and otherwise on commercially reasonable
temzs {2 “Proposed Contract”™), whether from an unaffilisted third-party purchaser or any Obligor

Purchaser 45 500N 85 practicable thereafler, unless UC Challenger shall receive within 7 calendar
days of recsiving the Proposed Contract a proposed contract (8 “Topping Contrs
Obligor or an affiliate of an Obligor generating not Jess than $100,000 more in anticipated Net
Cash Proceeds (as defined below) than the Proposed Contract, together with a $250,000 deposit
by bank wire or cashiers check payable to Bank. Such deposit shall be non-refundable except o
the extont that {i) a pre-buy inspection identifies material corrosion or the existence of other
physical conditions that would render the AircraR® not alrworthy and camnot be ressonably
addressed through maintenance or repairs (“Disgualifvine Conditiong”) or (i) CL36 fails to
deliver any instruments or documentation required 10 ccnﬁm that CIL36 has no objection to the
sale and disclaims any interest in the Airoraft. Any pre-buy inspection conducied in connection
with a Topping Contract shall be conducted by a party that is reasonably acceptable to the Broker
and the Bank. Amny other deficiencies identified in such pre-buy inspection, the correction of
which would be ressonsbly required by any unaffilisted third-party purchaser but which do not
constitute Disqualifying Conditions, shall be addressed through purchase ‘price adjustments
ressonably scceptsble to the Broker and the Bank.

{6) In the event that the Proposed Contract is subject to customary acesss io and
inspections of the Alrcrafi, including any pre-buy, then UC Challenger and the Broker shall
facilitate such access and cooperats with such inspections as soon as reasonably practicable, but
in gny event within the next 14 calendar days.

{c} in the event that there are multiple Proposed Contracts for a purchase price st or

in excess of the Appraised Value, then the highest and best offer shall bo dotermined by the
Broker after a telephonic auction conducted by the Broker (to which the Bank shall be invited)
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among all potential purchasers that have submitted Proposed Contracts within thres Banking

Days of determining thers are multiple potential purchasers. UC Challenger shall sell the Alrcraft

to the party that has submitted the highest offer (to be determined based upon the Net Cash

Proceeds to be received by UC Challenger in connection with the sale) at the conclusion of the

three Banking Day period, or, if applicable, the telsphonic auction.

7. plic of Proceeds. Provided that the Sale is made
(i) pursuant to & commerciatly reasonable marketing sffort and sale process (as contempluted above} and
(i) Bor & purchase prive sonsistent with the Appraised Value (or such fosser amout as the Bank may
agroe in its sols diseretion 1o aceapt), bafore my redustion for deficlenpise identified in sy inspention of
pre-buy, the Bank shall refease the Afrcraft Mortguge in conneation with the Sale wpon ity regeipt of the
cash procseds of such sale net of any customary broker’s fess amd other customary vharges payabls n
connection therswith, including iy pre-buy, other than any such broker’s fees or charges payuble o any
of the Obligors or any of their respective affiliates {the “Nel Cush Frogeeds™). Upon the Banls recsipt of
the Net Cash Proceeds, the Bank shall apply the Net Cash Proceeds on a 50/50 basis to the obligations of
CL36 under the CL36 Loan Agresment and the obligations of Colombo under the Colombo Loan

Agreement,

PIo

O

8.
follows:

{a) Other than the Alrcraft Defauits, no Default or Event of Default exists under the
Alrcraft Mortgage and the Aircraft Guaranty on and as of the Effective Date,

) After giving effect to this Agreement, the representations and warranties of UC
Challenger contained in the Airoraft Mortgage and the Aircraft Guaranty are true, scourate and
complete on and as of the Effective Date to the same extent a3 though made on and as of such
date except to the extent such representations and warranties specifically relate to an earlier date.

9. Effestivencss. This Agreoment shall become effective as of the date hereof (the
“Effective Date”) when, and only when, each of the following conditions shall have been satisfied or
waived, as determined by the Bank in its sole discretion:

(a} The Bank shall have received counterparts of this Agreement executed by UC
Challenger and the Bank.

() The Bank shall have received payment from CL36 of all unpaid principal and
interest under the CL36 Loan Agresment and any outstanding payments owing regarding the
hedging sgreement between CL36 and the Bank (the “CL36 Past-Due Amounts "}

() The Bank shall have recelved reimbursement from CL36 for all foes and expenses
of the Bank (including without limitation, all fees and expenses of counsel to the Bank) incured in
connection with the Alroraft Defauits and this Agreement (the “Expenses™).

10, Incorporation of sement. Except as specifically modified herein, the terms of the
Aircraft Mortgage and the Alrcraft Guaranty shall remain in foll force and effect. The execution, delivery
and effectiveness of this Agreement shall not operate as 8 walver of any right, power or remedy of the
Bank under the Alrcraft Mortgage and the Aircraft Guaranty, or constifute a waiver or amendment of any
provision of the Aircraft Mortgage and the Alroraft Guaranty, except as expressly set forth herein, The
breach in any material respect of any provision or representation under this Agreement shall constitute an
immediate Event of Default under the Alrcraft Mortgage and the Aircraft Guaranty,
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' surances. UC Challenger agrees to execute and deliver, or to cause to be executed
and delivered, all such instruments as may reasonably be requested to effectuate the intent and purposes, and
to carry out the terms, of this Agreement.

12, Release. In consideration of the agreements of the Bank contained herein, UC Challenger

hereby releases the Bank and sach of its respective officers, employees, repmsenmmves, affiliates,
advisors, agents, managers, counsel, and directors from any and all actions, causes of action, claims,
demands, damages and liabilitles of whatever kind or nature, in law or in equity, now known or unknown,

suspected or unsuspected.

3. ird-Party Beneficiaries. This Agresment and the rights and benefits hereof shall
inure to the benefit of each of the parties hemto and its respective successors and assigns. Mo other
person or entity shall have or be entitled to assert rights or benefits under this Agreement.

setronic Delivery. This Agreement may be executed in any number of
counterparts, each af whnch when 80 executed and delivered shall be deemed an original, and it shall not
be necessary in making proof of this Agreement to produce or account for more than one such
counterpart. Delivery of an executed counterpart of this Agreement by facsimile or slectronic mail shall
be effective as an original.

shall be govemed by and mterpreted in accordance with the laws of the State of Dlinois and applicabls
United States federal faw.

{Signature Pages Follow.]
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IN WITNESS WREQF, each of the parties hereto has caused a counterpart of this Agreement
1o be duly executed and deliversd as of the date first sbove written,

UC Challenger, LLC,
a Florids Hmited Hability sompany
s - //f‘c’

&
& = &
T A S—

0 Challenger Forhearanne



BANE:

BANK OF AMERICA, N.A.
ol

’a

"

By ;”I%a:mg }’i«”?‘;ﬁaﬁv&w

Nams: A
Title:

UG Chalkpoger Forbeamnon

i/



Jeteraft Corporation
Avpro, Inc,

Free Stream Alrcraft
Q' Gara Avigtion

Jet Bffect

Exhibit A

[Potential Brokers}
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

www flsb uscourls.gov

In re:
UC CHALLENGER, LLC, Case Mo, 13-16721-LMI
Chapter 11
Debtor.

APPLICATION PURSUANT TO FED. R. BANKR. P. 2014(a) FOR
ENTRY OF AN ORDER PURSUANT TO SECTIONS 327(a) AND 328(a) OF
THE BANKRUPTCY CODE AUTHORIZING EMPLOYMENT AND RETENTION
OF (GARA AVIATION, L.L.C, AS AMRCRAFT BROKER FOR THE DEBTOR

AND

DEBTOR'S MOTION TO SELL THE BOMBARDIER INC. CHALLENGER
CL-600-2B16 (VARIANT 604) AIRCRAFT (No4UC) FREE AND CLEAR
OF LIENS, CLAIMS, ENUCUMBRANCES AND OTHER INTERESTS

{Expedited Hearing Requested — Within Seven Days)

The Debtor respectfully reguests an expedited
hearing on this Motion inasmuch the Aircraft
sits unused and grounded by the FAA, losing
value from lack of required major mainienance
and inspections.

UC Challenger, LLC (the "Debtor"), debtor and debtor-in-possession herein, hereby

submits this application (the "Application™) for an Order pursuant to Sections 327(a) and 328(a)

of Title 11 of the United States Code, 11 US.C. § 101 er seq. (as amended, the "Bankrupicy

Code™ and Fed., R. Bankr. P. 2014(a) and 2016 authorizing the employment and retention of

O'Gara Aviation, L.L.C. ("O'Gara Aviation™), the prepetition aircraft broker of the Debtor, as

the Debtor's postpetition aircraft broker for the purposes of selling a Bombardier Inc. Challenger

CL-600-2B16 (Variant 604) aircraft consisting of the following components: (i) airframe bearing

FAA Registration Mark N64UC and manufacturer's serial no. 5587 and (ii) two (2) GE CF 34

LAWY OFFICES OF MELAND RUSSIN & BUDWICK, P.A

£, 200 3O8TH BISCAYNE BOULE'\;‘% MM FLORIDA 38137 > TELEPRONE {305} 388-6360

EXHIBIT
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Series jet aircraft engines respectively bearing manufacturer's serial nos. GE-E950141 and GE-
E950142, together with all parts, items of equipment, instruments, components and aceessories
installed therein or thereon Tail No. N64UC {collectively, the "dircraft") owned by the Debtor,
The Drebtor further moves this Court for the entry of an Order pursuant to Sections 105(a)
and 363(b) and (f) of the Bankruptcy Code and Fed. R, Bankr. P. 6004(c) and 9014 authorizing
and approving the sale of the Aircraft so long as the price paid by the buyer results in a purchase
price of at least $7,500,000." In support of this Application and Motion, the Debtor respectfully

states as follows:

JURISDICTION
1. This Court has jurisdiction over this Motion pursuant to 28 1U.S.C. §§ 157 and
1334.  This matter is a core proceeding within the meaning of 28 US.C. §§
ST AN KL(MD,(N) and (O).
2. Yenue of this case, and this Motion is proper in this District pursuant to 28 U.S.C.
§§ 1408 and 1409,
3. The statutory predicates for the relief sought herein are Sections 327(a) and

328(a) of the Bankruptcy Code and Fed. R. Bankr. P. 2014(a) and 2016 with regard to the
Application and Sections 105(a), 363(b) and () of the Bankruptcy Code and Fed. R, Bankr. P.
6004{c) and 9014,

FACTUAL BACKGROUNRD

4. On May 17, 2007, in contemplation of the purchase of the Aircrafi deseribed

For the avoidance of doubt, the Debtor seeks approval of the sale free and clear of liens,
claims, interests, encumbrances, demands, suits, actions and other judicial or administrative
proceedings or investigations (collectively, the "Facumbrances"), with such Encumbrances, it
any, to attach to the consideration received or retained by the Debtor in respect of such
Encumbrances,

3
LAW CFFICES OF MELAND RUSSIN & BUDWICK, P.A
3200 SCUTHEAST FINANCIAL CENTER, 200 SQUTH BISCAYNE BOULEVARD, MIAMI, FLORIDA 33131 » TELEPHONE (303) 358-6363
{Firm Clients/5465/5465-1/01247081 DOC. |
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herein, Uge Colombo ("Colembe") formed the Debtor of which he was the beneficial owner of
100% of the member interests in the Debtor.

5. On or about May 16, 2007, pursuant to that certain Loan Agreement (the
"Colembo Loan Agreement') executed and delivered to Bank of America (the "Bank™),
Colombo acquired the Aircraft by making a down payment of approximately $3.5 Million and
obtaining a loan from the Bank for the $18.5 Million balance.

6. Pursuant to that certain Continuing Guaranty dated as of May 16, 2007, executed
by the Debtor in favor of the Bank (the "UC Challenger Colombo Guaranty™), Colombo's
obligations under the Colombo Loan Agreement are guaranteed by the Debtor.

7. In or about Septernber 2007, pursuant to a written contract, Colombo sold fifty
percent (50%) of his membership interest in the Debtor to CL36 Leasing, LLC (the "Robins
Member™), an affiliate of Craig Robins ("Robins™). Specifically, Robins owns and controls the
Robins Member through C1L.36 Managing Member, Inc., for which Robins owns and serves as
President, CEO and Director.

8. Thus, in or about September 2007, Colombo and Robins (through entities that
Craig Robins owns and controls) became S0/50 members of the Debtor.

9. When the Robins Member agreed to purchase 50% of the membership interest in
the Debtor from Colombo, it chose to finance its purchase with a $9.25 Million loan from the
Bank in September 2007 (the "Robins Loan"). The Robins Loan was applied to Colombo's loan
and paid down the balance such that cach member now had a loan with the Bank for the principal
amount of $9.25 Million. Upon an event of default under the new Robins Loan, the Bank had
the option to accelerate the Robins Loan and charge a default interest rate that is 4% higher than

the Bank’s lender rate.




Case 13-16721-LMt  Doc 7 Filed 03/26/13 Page 4 of 35

10 Pursuant to that certain Continuing Guaranty dated as of September 24, 2007,
exccuted by the Debtor in favor of the Bank (the "UC Challenger Robins Guaranty"), Robin's
obligations under the Robins Loan are guaranteed by the Debtor.

1. In connection with the obligations of Robins and of Colombo to the Bank, the
Debtor has executed that certain Mortgage, Security Agreement and Assignment dated as of May
18, 2007 between the Bank and the Debtor (as amended by that certain Amendment Number one
to Mortgage, Security Agreement and Assignment dated as of September 24, 2007, and as
further amended from time fo time, the "Aircraft Morigage") granting the Bank a security
interest in, imter alia, the Aircraft as coliateral for the obligations of Robins under the Robins
Loan and of Colombo under the Colombo Loan- obligations guaranteed by the Debtor.

12. On or about June 1, 2011, the Robins Member defaulted on the Robins Loan by,
among other things, failing to make certain principal and interest payments and interest rate
hedging agreement payments as and when due. This in turn caused a cross-default under the
Colombo Loan and the Aireraft Mortgage.

13, On February 15, 2012, after having declared events of default under the Robins
Loan Agreement, the Bank and the Debtor entered into that certain Forbearance Agreement (the
"Forbearance Agreement”), pursuant to which, among other things, the Debtor was required to
market and sell the Aircraft with the following summarized terms:

a. On or before February 24, 2012, engage a Bank approved aircraft
broker to market the Aircraft in a commercially reasonable manner;

b, On or before April 30, 2012, have obtained at least one bona fide
expression of interest or letter of intent to purchase the Alrcraft from (x) ap

unaffiliated third party purchaser or (y) from any Obligor,” but in the case of

2 uUC Challenger, LLC, CL36 Leasing, LLC, Colombo and Robins, each an "Obliger™ and
collectively, the "Obligors™.

LAW OFFICES OF MELAND RUSSIN & BUDVY

L CENTER, 200 SOUTH BISCAYNE BOULEVARD, Miaddi,
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e . . 3
clause (v) for a purchase price at or above the Appraised Value”,

. By no later than September 30, 2012, have entered into a bona fide
binding agreement to sell the Alrcraft to either () an unaffiliated third party
purchaser, with no contingencies other than financing or {y}) an Obligor, but in the
case of clause (7) for a purchase price at or above the Appraised Value;

d. On or before December 31, 2012, have sold the Alircraft and
delivered the net proceeds to the Bank.

See Forbearance Agreement at 9 4 (emphasis added).

14, Exhibit A to the Forbearance Agreement clearly identifies O'Gara Aviation as a
"wotential broker” acceptable to the Bank.

15. On February 24, 2012, the Debtor and ('Gara Aviation, L.L.C. entered into that
certain Aircraft Brokerage Agreement, which set forth the terms agreed between the parties for
O'GGara Aviation to market and sell the Aircraft. A true and correct copy of the Aircraft

Brokerage Agreement is attached hereto as "Exh

16. MNotwithstanding the best efforts of 'Gara Aviation and the Debtor to sell the
Aireraft in accordance with the terms of the Forbearance Agreement, even in the face of recent
"as-is" purchase offers of $7.5 Million and $8 Million respectively, the Debtor has been unable
to finalize or consummate any sale as a result of factors beyond the Debtor's control
Specifically, the Bank will not agree to release its lien on the Aircraft without Robins’ agreement
to sell the Aircraft, but Robins will not confirm his agreement to sell the Aircratt. Thus, the
Pebtor has been caught in a catch-22 that has prevented it from selling the Alreraft to a willing
purchaser, and will lose potential purchasers now and in the future because of the failure of
Robins 1o agree to the sale of the Aircraft. Meanwhile, the Aircraft sits unused and grounded by

the FAA, losing value from lack of required major maintenance and inspections. As a result of

3
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these developments, it became necessary for the Debtor to file the instant bankruptey case,

PROCEDURAL BACKGROUND

7. As a result of the Debtor's inability to sell the Aircraft for the reasons described in
the preceding paragraph, on March 7, 2013, the Bank filed suit against Colombo for an alleged
breach of his loan (caused by the Robins Member’s failure to timely pay interest under the
Robins Loan) and against the Debtor for an alleged breach of the UC Challenger Guaranty and
the Forbearance Agreement in the case styled Bank of America, N.A. v. Colombo, et al., Case No.
[3-08545-CA-23 pending in the Circuit Court of the 11th Judicial circuit in and for Miami-Dade
County, Florida (the "Bank Action™).

18. On March 26, 2013 (the "Petition Date"), the Debtor filed this voluntary chapter
11 bankruptey case before this Court

19. The Debtor is operating as a debtor-in-possession.  As of the time of this filing,
the United States Trustee has not appointed an official coromittee of unsecured creditors,

SUMMARY OF RELIEF REQUESTED

20. The Debtor seeks an Order of this Court both approving the Debtor's retention of
O'Gara Aviation as the Debtor's aircraft broker to market and sell the aircraft pursuant to the
same terms as the prepetition Aircraft Brokerage Agreement, and authorizing the Debtor to sell
the Aircraft in a transaction that results in a sale price of at Jeast $7,500,000 (less commissions
and other costs) for the Aircraft. In other words, the Debtor seeks Court approval of O'Gara
Aviation's postpetition retention and the terms under which the Debtor may sell the Aircraft.
Once the Debtor finds a buyer for the Aireraft, the Debtor will come back before the Court for
approval of the sale terms.

21 To that end, the Debtor seeks authorization for this employment and sale pursuant

ICES QF &
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to Sections 105¢a), 327(a), 328(a) and 363(b) and ({} of the Bankruptcy Code. The Debtor
respectfully submits that the relief requested herein is practical and in the best interests of the
estate and its creditors.

RELIEF REQUESTED BEGARDING EMPLOYMENT OF BROKER

22, The Debtor seeks to employ and retain O'Gara Aviation as the Debtor's aircraft
broker for the limited purpose of marketing and selling the Aircraft in order to maximize the
return to creditors. Accordingly, the Debtor respectfully requests the entry of an order pursuant
to Section 327(a) of the Bankruptcy Code and Fed. R. Bankr. P. 2014(a) authorizing the Debtor
to employ and retain O'Gara Aviation as the Debtor's aircraft broker pertaining to the sale of the
Aircraft.

23, The Debtor seeks to retain O'Gara Aviation as the Debtor's aireraft broker because
(1) O'Gara Aviation has been the Debtor's aircraft broker since February 24, 2012; and thus, will
not need io expend time familiarizing itself with the Aircraft and the universe of potential
purchasers and (2) O'Gara Aviation is already an acceptable broker to the Bank as is evidenced
by O'Gara Aviation 's inclusion on the list of "potential brokers" on Exhibit A of the Forbearance
Agreement. In addition, O'Gara Aviation has extensive experience and knowledge with regard
to the matter for which it is to be engaged. The Debtor believes that O'Gara Aviation is both
well qualified and uniquely able to represent the Debtor in an efficient and timely manner.

24, As more fully described in the Aircraft Brokerage Agreement attached hereto as
Exhibit B, the terms of which the Debtor seeks Court approval, provides in pertinent pdrt

a. The Aircraft will be sold in an "as is" condition;

¥

The following description is for summary purposes only. For a detailed description of the
terms of the Adrcraft Brokerage Agreement, the Court and partics in intercst are respectfuily
directed to review the full text of the Alrcraft Brokerage Agreement attached hereto as Exhibit R

4
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b Broker will use its best efforts to obtain the most favorable sale
price, terms and conditions for Seller;

c. The Agreement shall continue in effect unti! such time as one party
gives the other at least fifteen (13) days written notice of termination;

d. The Agreement grants to O'Gara Aviation the exclusive worldwide
right to broker and market the Aircraft for sale; and

£. The total commission of O'Gara Aviation for any sale shall be One
Hundred Twenty Five Thousand U.S. Dollars ($125,000) (the

"Conunission'), payable at delivery of the Aircraft from client to
purchaser.

25, The flat fee compensation arrangement is consistent with the fees charged by
('Gara Aviation in bankruptcy and non-bankruptey matters of this type.

26. To the best of the Debtor's knowledge, and except as disclosed in the attached
affidavit of David I. Foster filed in connection herewith as "Exhibit C" pursuant to Fed. R.
Bankr. P. 2014 (the "4ffidavit"), O'Gara Aviation has not represented the Debtor's creditors,
equity security holders, or any other party in interest, or their respective atiorneys and
accountants, other than its prepetition representation of the Debtor pursuant to the terms of the
Aircraft Brokerage Agreement.

27. To the best of the Debtor's knowledge, ('Gara Aviation is a "disinterested person”
as that phrase is defined in Section 101{(14) of the Bankruptcy Code, and O'Gara Aviation's
employment is necessary to assist the Debtor in carrying out the Debtor's duties under Title T,

RELIEF REQUESTED REGARDING SALE OF AIRCRAFT

28. (¥Gara Aviation has suggested an initial list price for the Alrcraft in the amount
of $8,995,000. Based on the Debtor's consuitation with O'Gara Aviation and in reliance upon its
own understanding of the value of the Aircrafi, the Debtor has determined that a sale of the
Adrcraft for a price of at least §7,300,000 is reasonable and will maximize the value of the

!
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Aircraft to the estate. The Debtor proposes accepting the best offer that meets or exceeds this
minimum threshold of $7,500,000 before selling the Aireraft.

29. Selling the Aircraft at this price will result in the estate receiving net sales
proceeds in an amount that will give O'Gara Aviation the flexibility necessary to ensure a sale of
the Aircraft while also providing a sufficient return to the estate for the value of the Aireraft.

a0 Any sale of the Aircraft will obviously be subject to final approval of the Court.

31.  The Debtor has obtained a title search of the Aircraft to determine if any liens or
encumbrances have been filed of record against the Aircraft. According to the results of the title
report and a search of the Florida Secured Transaction Registry, copigs of which are attached
hereto as composite "Exbibit Ib." Bank of America (the "Bank™) recorded a UCC-1 against the
Debtor with the Florida Secured Transaction Registry on June 14, 2007 No. 200705794235, The
Bank's Encumbrance will attach to the sale proceeds which will be distributed for the benefit of
creditors in the priovity scheme set forth in the Bankruptey Code.

32. In the Debtor's business judgment, sale of the Aircraft is in the best interests of
the Debtor's estate and its creditors, and shouid be authorized by this Court.

Yalid Business Justification Exists to Consummade a Sale

3
3

33, Section 363(b) of the Bankruptey Code provides that a debtor-in-possession, after
notice and a hearing, may sell property of the estate outside the ordinary course of business. 11
U.S.C. §§ 363(h) and 1107(a) {giving the Chapter |1 debtor, as a debtor-in-possession, all the
rights and powers of a trustee, with certain exceptions not applicable here).

34. Approval of such a sale is appropriate if the Debtor can demonstrate that there is
"some articulated business justification for using, selling, or leasing the property outside the
ordinary course of business." fustitwional Creditors of Continental Ay Lines, Inc. v. Continenital

A Lines, fne. (in re Continenial Air Lines, Inc ), TR0 F 2d 1223, V226 (5th Cir, 1986). Faciors
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to consider in evaluating such a sale include the proportionate value of the asset to the estate a5 a
whole, the duration of the proceeding, the effect on any future plan of reorganization, and the
value of the proceeds to be obtained for the estate. /. Considering the foregoing factors and the
Debtor's lack of future need for the Adrcrafl, the Debtor selling the Aircraft is clearly justified.

35. In this case, the Debtor’s decision to sell the Aireraft is amply supported by a
sound business purposes. The Debtor has determined that the Aircraft should be liguidated
immediately for the benefit of its creditors.  Aeccordingly, the Debtor submits that he has
demonsirated sound business justification and otherwise meets the requirements for a sale of the
Alrceraft outside the ordinary course of business.

Sale of the Aireraft Free and Clear of Liens and other Interesis is Appropriate

36. Section 363(f) of the Bankruptcy Code provides in part that a debtor-in-
possession may sell property of the estate outside the ordinary course of business free and clear
of any other entity's interest in such property if such entity consents, such interest is in bona fide
dispute, or if such entity counld be compelied, in a legal or equitable proceeding, to accept a
money satisfaction of such inferest. 11 U.S.C. §§ 363(NH(2Y, (N4}, (H(S); 1107(a). In addition,
pursuant to Section 363()(3), the Debtor can sell property pursuant to Section 363 if the price at
which the property is sold is greater than the aggregate value of all liens on the property.
Because Section 363(N(3) refers to value, rather than amount of Hens, it authorizes a free and
clear sale when the price is greater than or equal to the actual value of the aggregate liens on the
property as determined by the court, even if the price is less than the aggregate arnount of such
liens. See In re Greater Miami Neighborhoods, Inc., Case Mo. (18-10694, 2008 WL 2444530 at
*5 {observing that the Court may authorize the sale of property for less than the amount of

recorded Yens), In re Oneida Lake Dev. fnc., 114 B.RU 352, 356-57 (Bankr. MDY, 1990}, I
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re Terrace Gardens Pavk P'Ship, 96 B.R. 707 (Bankr. W.D. Tex. 1989); see wlso, United Savings
Ass'n of Tex. V. Timbers of Inwood Forest dssocs. Lid., 484 U8, 365, 372 (1988) ("The phrase
'value of such creditor's interest’ in § 506{a) means 'the value of the collateral.” [Citations
omitted]. We think the phrase 'value of such entity’s interest’ in § 361(1) and (2), when applied
o secured creditors, means the same™). See also, In ve Byvgraph, Inc., 56 B.R. 596, 606 (Bankr.
S.DNY. 1986); In re Beker Indus. Corp., 63 BR. 474, 476 (Bankr. S.D.N.Y. 1986).

37. Finally, to the extent the Debtor needs any additional authority to sell the Aircraft,
Section 105(a) of the Bankrupicy Code provides that bankruptcy courts "may issue any order,
process or judgment that is necessary or appropriate to carry out the provisions of this title.” 11
U.8.C. § 105(a).

38. The Aircraft is encumbered by the pre-petition lien of the Bank which will be paid
out of the proceeds of the sale of the Alircraft. It is unknown, as of the time of this filing,
whether the Bank will consent to the sale of the Aircraft. However, it or any other creditor
arguably holding a lien in the Aircrafl, could be compelied to accept a money satistaction of their
respective lens and interests, if any.

39, Based on the foregoing, sale of the Aircraft free and clear of lens and other
interests is appropriate under § 363(f) of the Bankruptey Code. Accordingly, the Debtor
respectfully requests that the Court approve its request to sell the Aircraft in the manner
described herein.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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WHEREFORE, the Debtor respectfully requests that the Court enter an Order (i)
approving the retention of O'Gara Aviation on the terms set forth herein and in greater detail in
Exhibit B attached hereto, (it} authorizing the Debtor to market and sell the Aircraft free and
clear of Encurnbrances as described herein; and (iit) proving the Debtor such other and firther
reliet as this Court deems just and proper.

Dhated: March 26, 2013,

sf James €. Moon

Peter 3. Russin, Esquire

Florida Bar No.: 765902
prussin@melandrussin.com
James C, Moon, Esquire

Florida Bar No.: 938211
imoon@melandrossin.com
MELAND RUSSIN & BUDWICK, P.A,
3200 Southeast Financial Center
200 South Biscayne Boulevard
Miami, Florida 33131
Telephone: (305) 358-6363
Telecopy: (305) 358-1221

Attornevs for Debtor in Fossession
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FORBEARANCE AGREEMENT

This FORBEARANCE AGREEMENT (this “Agreement”), dated as of February IS, 2012 is
entered into by and among UC Challenger, LLC (the “UC Challenger™) and Bank of America, N.A,, {the
“Bank™). All capitalized terms used herein and not otherwise defined herein shall have the méanings

given to such terms in the Ajreraft Mortgage (hereinafter defined).
RECYTALS

A The Bank has previously made loans to (i) CL36 Leasing, LLC ("CL3 6" pursuant to that
certain Business Loan Agreement dated September 24, 2007 (as amended from time to time, the “CL36

Losn Agreement™), between the Bank and CL36 and to (i) Mr. Ugo Colombo (“Colombo™) pursuant to
that certain Loap Agreement dated as of May 16, 2007 (as amended from time to time, the “Colombo

Loan Agreement”), between the Bank and Colombo, UC Challenger, CL.386, Colombo and Mr, Craig
Robins (“Robing™) are hereinafter referred to as the “Obligors™

B, The obligations of CL36 under the CL36 Loan Agreement have been guaranteed (i) by
UC Challenger pursuant to that cortain Continulng Guavanty dated g of September 24, 2007 (as amended
from time to time, the “Adreraft Guamnty™s exeauted by VO Challenger, o its capaeity as & gusraator of
the obligations of CL36 und of Colombs to the Bank, and {li) by Robins purepant o that certain
Continuing Guaranty dated as of September 24, 2007 (as amended from time to time, the “Robing

Guaranty™) executed by Robins, in his cepacity as guarantor of the obligations of CL36 to the Bank.

C. In connection with the gbligations of CL36 and of Colombo to the Bank, UC Challenger
has executed that certain Mortgage, Security Agreement and Assignment dated as of May 18, 2007
between the Bunk md LG Chatlenger (as amended by that ceitain Amendment Number One to Mortgage,
Security Agresment and Assignzoent dated as of September 24, 2007 and as further amended from time to
time, the *Alreraf Mortpnpe™) granting the Bank a security interest in, inter alia, that certain Bombardier,

Tne. model CL-600-2B16 aircraft and associated parts (the “Afreraft”) a3 collateral for the obligations of
CL36 under the CL36 Loan Agreement and of Colombo under the Colombo Loun Agreement.

D. Certain events of default have occumred and are continuing under the CL36 Loan
Agreement as a result of the failure by CL36 to make certain principal and interest payments and certain
interest rate hedging agreement payments as and when due (the “CL36 Defauits™). The CL36 Defaults
constitute Bvents of Default under the Aircraft Mortgage (the “Aircraft Defaults”) and the Bank has
reserved its rights against UC Challenger as a result of such Aircraft Defaults. The CL36 Defaults have

not been cured by CL36, UC Challenger or Colombe and they are continuing. :

E. UC Challenger has requested that, in accordance with the terms of this Agreement, the
Bank forbear from exércising ifs rights under the Aircrafi Mortgage a3 a result of the Alreraft Defaulis
during the Forbearance Period (hercinafier defined).

F. The Bank has agreed to do so, but only pursuant to the terms and conditions set forth
herein,

AGREEMENT

NOW, THEREFORE, in consideration of these premises and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agrec as

follows: '

CHARNI330065vI3
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1. Estopnet, Acknewisdoement and Reaffivmation.  UC Challenger hereby acknowledges
that the Aircraft Defaults exist and have not been waived by the Bank. UC Challenger hereby (i)
acknowledges its obligations under the Aircraft Morigage and the Aircraft Guaranty, {ii) reaffirms that the
security interests created and granted pursuant to the Alircraft Mortgage is valid, subsisting, of first
priority and duly perfected and (iii) acknowledges that this Agreement shall in no manner impsir or
otherwise adversely affect such security interest or such Alreraft Guaranty.

2. Forbearance. Subject to the terms and conditions set forth herein, the Bank shall, during
the Forbesrance Period (hereinafier defined), forbear from exercising any and all rights or remedies
available to the Bank against UC Challenger under the Aircraft Mortgage, the Aircraft Guaranty and
applicable law, but only to the extent that such rights or remedies wise esclusively as a result of the
existence of the Aireraft Defaults; provided, bowever, thet the Rank shall e froeto syerdise any or all of
iis rights and remedies arising on account of the Airoraft Definsits st any thne uppn ar afer the ocourrence
of a Forbearance Termination Event (hereinafler defined). Nothing set forth herein is intended to obligate
the Bank to fosbear from exercising any rights or remedies against CL36, as a result of the CL36 Defaults, '
or against Colombo, &5 a result of any defaults wising under the Colombo Lean Agreement {including
any cross-delaults as n result of the CL36 Dofults), & bedng understood that any such obligation to
forbear shell be documented ssparately from this Agresment.

3. Forbearance Period. Nothing set forth herein or contemplated hereby is intended to
constitute an agreement by the Bank to forbear from exercising any of the rights available to the Bank (all
of which rights and remedies ave hereby expressly reserved by the Benk) upon or after the ocourrence of s
Forhearance Termination Event, As used herein, a “Forbesrsnes Tormination Hvent” shall mean the
oceurrence of any of the following: (i) the breach of sny provisiou of this Agreament; provided, that if
such breach is the failure to consummate a sale of the Alreraft a5 conterplated horele and such faibue is
attributable solely to the failure by CL36 to deliver any instruments or documentation required by the
proposed buyer of such Alrcraft to confimm that CL36 has no objection to the sale and disclaims any
interest in the Aircrafi, then such breach shall not constitute a Forbearance Termination Event bereundes,
(it} any default or event of default under the Aireraft Mortgage or the other respective loan documents
{other than to the extent attributable to the Alrcrafi Defaults or any future defaulis by CL36 under the
CL36 Loan Agreement), (iii) the sale of the Ajrcrafi, and (iv) HNovembor 3072012, The Forbearance
Period shall mean the period from the Effective Date (hereinafter defined} until the ocourrence of &
Forbearance Termination Event. L fbccmmb 8/, 20072 e

4. Marketing sand Sale of Alrerft Covenunty. UC Challenger shall:

(&) On or before Fehrumry 47, 2011 engage one of the brokers identified on Exhibit
A hereto (the “Broker”) to market the Aircraft for sale in a commercially reasonable manner with
the goal of consummating a sale transaction as provided herein; provided, the Broker engaged by
UC Challenger must represent in connection with its engagement that it is not affiliated in any
way with UC Challenger or the other Obligors and has no current or prior contractual
refationships with UC Challenger or any other Obligors;

(b} On or before April 30, 2012, have obtained at least one bona fide expression of
interest or letter of intent to purchase the Aircraft that is either (%) from an unaffiliated third party
purchaser or (¥} from any Obligor, but in the case of clause (y) for & purchase price at or above
the Appraised Value (hersinafter defined);

' =
() By no later than X 30, 2012, have entered into a bona fide binding
agreement to sell the Aircraft to either (x) an unaffiliated third party purchaser, with no
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contingencies other than financing or (y) an Obligor, but in the case of clause (y) for a purchase

price at or above the Appraised Value;
Doz oo 31
(&) On or before November-30; 2012, have sold the Aircraft (the “Sale”) and
delivered the Net Cash Proceeds (hereinafter defined) to the Bank.

TN
P

5. General Covenants. UC Challenger shall (i) permit the Bank, and its agents, periodic
access to the Alrcraft and the logs, maintenancs records and other records maintained with respect to the
Alrcraft upon request (with reasonable notice, if possible, from the Bank} and at the expense of UC
Challenger; (i) deliver all expressions of interest, letters of intent and Proposed Contracts (hereinafter
defined) to the Bank and to the Obligors promptly upon receipt and cause the Broker o deliver, all
written commuhications with potential buyers concerning the sale of the Aircrafl, expressions of interest,
letters of intent and Proposed Contracts to the Bank and to the Obligors promptly upon receipt; and (i)
exercise commercially reasonable efforts to consummate & sale of the Aircraft pursuant to the process
described herein. Except as limited in the Aircraft Mortgage or in this Agreement, UC Challenger shall
be permitted to continue to lease the Aircraft during the Forbearance Period, subject to priority of use for
customary access and inspections {including any “pre-buy”) requested by any Proposed Purchager that
has delivered a Proposed Contract {(each as defined below).

8, Sale Procedure.

{(a) ¥f st any time, UC Challenger receives a proposed contract o purchase the
Aircraft for a purchase price that equals or exceeds $12,612,000 (the appraised value as provided
by the appraiser engaged by the Bank) (the “Appraised Value”), befors any reduction (if any) for
deficiencies identificd in any inspection or pre-buy, and otherwise on commercially reasonable
terms (3 “Proposed Contract”}, whether from an unaffilleied third-party purthaser or any Obligor
{a “Proposed Purchaser”), UC Challenger shall procend to consunmiate # ssle to such Proposed
Purchaser as soon as practicable thereafter, unless UC Challenger shall recelve within 7 calendar
days of receiving the Proposed Contract a proposed contract (a “Topping Contract”} from an
Obligor or an affiliate of an Obligor generating not less than $100,000 more in anticipated Net
Cash Proceeds (as defined below) than the Proposed Contract, together with a $250,000 deposit
by bank wire or cashiers check payable to Bank. Such deposit shall be non-refundable except to
the extent that () & pre-buy inspection identifies material corrosion or the existence of other
physical conditions that would render the Aircraft not airworthy and cannot be reasonably
addressed through maintenance or repairs (“Disqualifying Conditions”) or (i) CL36 fails to
deliver any instruments or documentation required to confirm that CL36 has no objection to the
sale and disclaims any interest in the Aircraft. Any pre-buy inspection conducted in conmection
with a Topping Contract shall be conducted by a party that is reasonably acceptable to the Broker
and the Bank. Any other deficiencies identified in such pre-buy inspection, the correction of
which would be reasonably required by sny unaffiliated third-party purchaser but which do not
constitute Disqualifying Conditions, shail be addressed through purchase price adjustments
reasonably acceptable to the Broker and the Bank.

(b}  In the event that the Proposed Contract is subject to customary access to and
inspections of the Aircraft, including any pre-buy, then UC Challenger and the Broker shall
facilitate such access and cooperate with such inspections as soon as reasonably practicable, but
in any event within the next 14 calendar days.

(c) In the event that there are multiple Proposed Contracts for a purchase price at or
in excess of the Appraised Value, then the highest and best offer shall be determined by the
Broker after a telephonic auction conducted by the Broker (to which the Bank shall be invited)

CHARDIS0065vIS

&



Case 13-16721-LMl Doc 7 Filed 03/26/13 Page 16 of 35

among all potential purchasers that have submitted Proposed Contracts within three Banking
Days of determining thers are multiple potential purchasers. UC Challenger shall sell the Aircraft
to the party that has submitted the highest offer (to be detcrmined based upon the Net Cash
Proceeds to be received by UC Challenger in conpection with the sale) at the conclusion of the
three Banking Day period, or, if applicable, the telephonic auction.

7. Refonse of Alrsraft Morteags ¢ Application of Proceeds, Provided that the Sale i3 made
(i) pursuant to a commaercially reasonsble marketing effort and sale process (as contemplated above) and
(i) for a purchase price consistent with the Apprajsed Value (or such lesser amount as the Bank may
agree in its sole discretion to accept), before any reduction for deficiencies identified in any inspection or
pre-buy, the Bank shall release the Adrcraft Morigags in connection with the Sale upon its receipt of the
cash procesds of such sale net of any customary broker’s fees and other customary charges payable in
connection therewith, including any pre-buy, other than any such broker’s fees or charges payable to any

* of the Obligors or any of their respective affiliates (the “Net Cash Proceeds”). Upon the Bank’s receipt of
the Net Cash Proceeds, the Bank shall apply the Net Cash Proceeds on a 50/50 basis to the obligations of
CL36 under the CL36 Loan Agreement and the obligations of Colombo under the Colombo Loan

Agreement,

g, Representations and Warranties. UC Challenger represents snd warrants to the Bank as
follows:

(a) Other than the Ajrcraft Defanlts, no Default or Event of Default exists under the
Alrcraft Mortgage and the Aircraft Guaranty on and as of the Effective Date.

{b) After giving effeet to this Agreement; the representations and warranties of UC
Challenger contzined in the Aircraft Mortgage and the Aircraft Guaranty are true, acourate and
complete on and as of the Effective Date to the same extent as though made on and as of such
date except to the extent such representations and warranties specifically relate to an earlier date,

9, Effectiveness. This Apreement shall become effective as of the date hereof (the
“Effective Date™) when, and only when, each of the following conditions shall have been satisfied or

waived, as determined by the Bank in its sole discretion:

{a) The Bank shall have received countérparts of this Agreement executed by UC
Challenger and the Bank,

() The Bank shall have received payment from CL36 of all unpaid principal and
interest under the CL36 Loan Agreement and any cutstanding payments owing regarding the
hedging agreement between CL36 and the Bank (the “CL36 Past-Due Amounts”).

(c) The Bank shall have received reimbursement from CL36 for all fees and expenses
of the Bank {inchiding without limitation, all fees and expenses of counsel to the Bank} inourred in
connection with the Alrcraft Defaults and this Agreement (the “Bxpenses™).

10, Incorporation of Agreement. Except ag specifically modified herein, the terms of the
Aircraft Mortgage and the Aircraft Guaranty shall remain in full force and effect. The execution, delivery
and effectiveness of this Agreement shall not operate as a waiver of any right, power or remedy of the
Bank under the Aircraft Mortgage and the Aireraft Guaranty, or constitute a waiver or amendment of any
provision of the Aircraft Mortgage and the Aircraft Guaranty, except as expressly set forth herein. The
breach in any material respect of any provision or representation under this Agreement shall constitute an
immediate Event of Default under the Alrcraft Mortgage and the Aircraft Guaranty,

CHAR2MVI350069v13
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it Further Assurances. UC Challenger agrees to execute and deliver, or to cause to be executed
and delivered, all such instruments as may reasonably be requested to effectuate the intent and purposes, and

to carry out the terms, of this Agreement,

12, Release. In consideration of the agreements of the Bank contained herein, UC Challenger
hereby releascs the Bank snd each of its respective officers, employees, representatives, affiliates,
advisors, agents, managers, counsel, and directors from any and all actions, causes of action, claims,
demands, damages and liabilities of whatever kind or nature, in law or in equity, now known or unknown,

suspeocted or unsuspected,
13, No Third-Party Beneficiaries. This Agreement and the rights and benefits hereof shall

inure to the benefit of each of the parties hereto and its respective successors and assigns. No other
person or entity shall have or be entitled to assert rights or benefits under this Agreement.

i4, Counterparts; Electronie Delivery. This Agreement may be exccuted in any number of
counterparts, each of which when so executed and delivered shall be deemed an original, and it shall not

be necessary in making proof of this Agreement to produce or account for more than one such
counterpart, Delivery of an executed counterpart of this Agresment by facsimile or electronic mail shall

be effective ss an original.

15. Governing Law. This Agreement and the rights and obligations of the parties hercunder
shall be governed by and interpreted in accordance with the laws of the State of Hlinois and spplicable

United States federal law,
[Signature Pages Follow.]
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N WITNESS WHEREQF, each of the parties hereto has cansed a counterpart of this Agreement
10 be duly excouted and deliverad as of the date first above written.

UC Challenger, LLC,
a Florida limited Hability mmpas‘z};
v e

O
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BANK: BANK OF AMERICA, N.A.

U Chuliengey Borbenrsnce
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Jeteraft Corporation
Avpro, Inc.

Free Stream Aircraft
O’ Gara Aviation

Jet Effect

Doc 7 Filed 03/26/13 Page 20 of 35

Exhibit A

[Potential Brokers]
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ATRCRAFT BROKERAGE AGREEMENT

For vatue received, UC Challenger LLC ("Client"), a Florida limited Hability company, whose address is ¢/o
CMC Group, Ine., 701 Brickell Avenue, Suite, 3150, Miami, Florida 33131, hereby accepts the services of
grants, and conveys to ('Gara Aviation, L.L.C. (*0*Gara"}, a Nevada limited Hability company, doing business

as (’Gara Aviation Company at 1600 RiverBdge Parkway NW, Suite 975, Atlanta, Georgia 30328, the exclusive

right to list for sale and to solicit offers of purchase for the following aireraft ("Aircraft"):

Ymr, Manufacturer & Model: BOMBARDIER CL~-660-2B16 (CHALLENGER. 604)
Serinl Number: 5587
Registration Number: NedUC

1. The Aircraft made the basis of this Aircraft Brokerage Agreement ("Agreement") is to be sold by the
undersigned in "as is" condition. There are no express or implied warrantics accompanying sald Afrcraft,
either with respect to merchantability or fitness. Upon reguest, Clicot shall review and provide written

approval to O"Gara for all marketing materials prepared by O°Gara to market the Aircraft,

the purchaser and Seller.

3. This Agreement shall commence upon execution and shall continue for six (6) months (the “Initial Term

The Agreement shall continue in full effect thereafter until such time as one party gives the cﬂmr at least

fifieen (15} days written notice of termination.

4. This Agreement grants to {’Gara the exclusive worldwide right to broker and market the Adrcraft for sale.
Client shall not grant any other entity or individual any rights whatsoever in connection with the sale of the

Adrerafl during the term of this Agreement,

5. (a) The total comunission of (F’Gara for any sale made hereunder shall be One Hundred Twenty Five
Thousand U.S. Dollars ($125,000} {the "Commission"), payable at delivery of the Aircrafl from Client to

purchaser. Any applicable taxes are not to be considered a part of the sale price.

(b} Notwithstanding any other provision of this Agreement, it is agreed that the full Conunission above
referred to is to be paid to O'Gara in the event of (i) any sale of the Aircrafl during the term of this
Agreement upon the settlement of such sale and Buyer’s receipt of the closing proceeds from such sale,
{ii) any sale of the Aircraft within ninety (90) days after the term hereof, to any person or entity, their
associated companies or affiliates, whom O’Gara, or any agent or representative of (’Gara, has listed
with Clent in wriiing during the term of this Agreement upon the seitlemcnt of such sale and Buyer’s
receipt of the closing proceeds from such sale or (jii) any bona fide offer obtained by O’Gara per the

terms in paragraph 2 above but which Client rejected.

excluding any lisbilities, claims and/or demands related to O’ Gara’s negligence or misconduct.

-

/ :

Page 1 of2 EXHIRITB -

Broker will use its best efforts to obtain the most favorable sale price, terms, and conditions for Seller, with
the goal of achieving a ssle price of Thirteen Million Six Hundred Thousand U8, Dollars ($13,600,000).
Seller reserves the right to sceept or reject any or all offers. Any purchase offer must be (a) accompanied by
an earnest money deposit of at least Five Hundred Thousand U.8, Dollars {$500,000), to be held by Kirk
Woford, President, Insured Aircraft Title Service, Ine., Oklaboma City, Oklahoma ("Escrow Agent") until
settlenent {s made and (b) subject to the timely mmplctmm of a mutuslly acceptable sales agreement between

Clent agrees to indermmify, hold harmless and defend O’Gara from and agsinst any and all Habilities, claims,
or demands resulting or arising from the sale of the Alrcrafl, including, without limitation, any claim,
demand, or liability arising from any representations made by Client in connection with said sale, but
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Client shall keep the Aircraft fully insured during the term of this Agreement. Upon request, Client shall
provide to (’Gara a copy of Client's certificate of msurance on the Amcraft reflecting O’Gara as additional
insured. Client shall provide O'Gara with thirty (30) days notification of cancellation of such coverage.

Client may elect to assign its right, title and interest in the Aircraft to a Qualified Intermediary ("QI"), in
exchange for other properiy of like kind and gualifying use within the meaning of Section 1031 of the Internal
Revenue Code of 1986, gs amended and the Regolations promulgated theveunder. Client expressly reserves the
right to nssign ite rights, but not itd obligations, hepamder to o QI as provided in IRC Reg, 1.1031(k)-1{(g}(4).
Clhient shall vefmburye the prrchuser of the Adroraft for any costs it incuss as part of the exchange, so long as the -
purchaser agrees fo reasonshly covpemte with Client to facilitate such exchange,

All communications required or permitted to be given under this Agreernent shall be in writing and shall be
deemed sent when properly addressed to the parties at the address set forth in this Agreement or st any other
addresy thas such parties may desigoate by written notics to the other party, and when {(a) delivered personally,
{b1 sent by express coutier, {0 send by regular or certified first-class mail, postage prepaid, or {d) sent by email
or telefax, with confiomation of regeipt.

1. This Agreement shall be construed in accordance with, and its performance shall be governed by, the laws of

the State of Georgia, without respect to that state’s conflicts of law doctrine. The feders! and state courts of
Georgia shall have exclusive jurisdiction 1o hear and determine all claims, disputes, sctions or suits which may
arise hereunder. In any action or proceeding byought by any purty apainst the other ausing wnder or in
connection with this Agreement or any other documents related theretn, the prevailing party shall, in addition to
other allowable costs, be entitled fo an award of reasonable atiorneys’ foes,

11. The date of this Agreement shall be the date that the last pariy uxesutes or initials this Agreement, This
Agreement containg the entive agroement of the parties hersio snd wpeesedes any prior wrilttn o oral
agreements, understandings, negotistions, or representstions betwesn them concoming the subjecl matter
coptained berein, This Agreement mey not be varied, amended, or supplemented except by an insirament in
writing by both parties.

AGREED AND ACCEPTED

UC CHALLENGER LLC O'GARA AVIATION, L.L.C.

{Chient) {0’ Gara} PREpES

By:  Arthur J. Murphy - By, I)avid@}?{is_ﬁ?{ ya

Titler Manager ... 5 %ﬁ§M§V§§$re§dé’~i e

< ~ e .
A g — NP o D

{Signature) P/ {Bignatfre) R

Date: February 24, 2012 Date: February 24, 2012

Phone/Fax: 305.372-0550/ 305-372-8213 Phone/Fax: 770-955-3554 / 678-669-2269

Emeail: AMurphy@emerealestate.com - Email: davidfoster@ogarajets.com

3
Page 2 of 2 ;\“m
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UNITED STATE BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
wwvw, flsb.uscourts.gov

inre:
UC CHALLENGER, LLC, Case No. 13-16721-BEC-LMI
Chapter 11
Debior.
/
AFFIDAVIT OF DAVID B FOSTER
STATE OF GEORGIA }
1SS!
COUNTY OF FULTON 3

BEFORE ME, the undersigned authority, duly authorized to administer oaths and take
acknowledgments, personally appeared, DAVID D. FOSTER, who afler being duly swom,
deposes and says:

i. My name is DAVID D, FOSTER, and | am a Vice President of O'Gara Aviation,
L.L.C. ("'Gara Aviation” or the "Firm'™), a Nevada limited lability company, doing business
as O'Gara Aviation Company, which maintains offices at 1600 RiverEdge Parkway NW, Suiie
975, Atlanta, Georgia 30328, 1 make this Affidavit in support of the Application Pursuant fo
Fed R Bawk, P. 2014¢a} for Entry of an Order Pursuant (o Sections 327(a) and 328(a) of the
Bankrupicy Code Authorizing Employment and Retention of O'Gara Aviaiion, L.L.C. as Aircraft
Broker for the Debtor (the "4pplication’).

2. As a Vice President of &'Gara Aviation, I am one of the persons who has custody
and control of the Firm's business records regarding UC Challenger, LLC (the "Debtor"). These
records were made at or near the time of the event recorded by a person {or persons) with
knowledge of the event and charged with the responsibility for recording such evenis. These

records are kept in the ordinary course of (YGara Aviation's business activities, which is the

EXHIBITC
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customary practice of O'Gara Aviation. 1 have reviewed O'Gara Aviation's records regarding the
Debtor, which leads me to the summary set forth herein. Al facts and procedures set forth
herein are either (a) facts or procedures of which 1 have personal knowledge or (b) an accurate
summary of 'Gara Aviation's business records and practices.

Services to be Provided

3. The Debtor seeks to retain ('Gara Aviation as the Debtor's aircraft broker to
market and sell a Bombardier Inc. Challenger CL-600-2B16 (Variant 604) aircraft consisting of
the following components: (i) airframe bearing FAA Registration Mark N64UC and
manufacturer's serial no. 5587 and (i) two (2) GE CF 34 Series jet aircraft engines respectively
bearing manufacturer's serial nos, GE-E950141 and GE-E950142, together with all parts, items
of equipment, instruments, components and accessories installed therein or thereon Tail No.
N64UC (collectively, the "dircraft’™) pursuant to the same ferms as the prepetition Aircraft
Brokerage Agreement executed on February 24, 2012 between the Debtor and ('Gara Aviation
which has not been terminated as of the Petition Date. A true and correct copy of the Aircraft
Brokerage Agreement is attached to the Application as Exhibit B.

4. The services to be provided are set forth with more particularity in the Aircraft
Brokerage Agreement but provide in pertinent pari:

a. The Aircraft will be sold in an "as 18" condition;

b. Broker will use its best efforts to obtain the most favorable sale
price, terms and conditions for Seller;

C. The Agreement shall continue in effect until such time as one party
gives the other at least fifteen (15) days written notice of termination;

d. The Agreement grants to O'Gara Aviation the exclusive worldwide
right to broker and market the Aircrafl for sale; and

€. The total commission of O'Gara Aviation for any sale shall be One
Hundred Twenty Five Thousand U.S. Dollars ($125,000) (the "Commission™),

payable at delivery of the Aircraft from client to purchaser.

5. To the best of my knowledge, O'Gara Aviation has not represented the Debtor's
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creditors, equity security holders, or any other parties in interest, or their respective attorneys and
accountants in any matter relating to the Debtor or its estate, other than its prepetition
representation of the Debtor pursuant to the terms of the Alrcraft Brokerage Agreement.

6. To the extent O'Gara Aviation identifies any other parties in interest which the
Firm has represented, or currently represents; O'Gara Aviation will disclose such information as
it becomes known,

7. To the best of my knowledge, neither 1 nor O'Gara Aviation holds or represents
any interest adverse to the Debtor or the Debtor's estate.

&. O'Gara Aviation has not shared, nor agreed to share any compensation or
reimbursement it has received or will received from the Debtor, other than with the members,
principals, and employees of O'Gara Aviation.

FURTHER AFFIANT SAYETH NOT.

O'GARA AVIAION, T

T 5 :

By:
Brint Namey David B Poster, 7
Its: Vice President

SWORN TO AND SUBSCRIBED before me fhis 25 day of March 2013, by David
D. Foster, as Vice President for O'Gara Aviation, L.L.C., who: G is personally known to me; (3
produced a current driver's license as identification; or G produced _.as
identification.

B TR
SIGNATURE OF NOTARY .7

W

CRGTARY e

efo D ok VT

{INotary Seal)

2
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ervice, 1

PO, BOIX 891916 TOLL FREE: 800-543-9085 FAX: 405-681-7088
OKLAHOMA CITY, Ok 73159-1916 htinpd//www. armenirtitleservice.cons

whkdkrak s ATRCRAFT TITLE SEARCH REPORT##xkdowssn

Meland, Russin & Budwick W Number:  64UC

Agtn: Lisa Tannenbaum Malke: Bombardier Inc.
200 S. Biscayne Blvd,, Suite 3200 Meodel: CL-600-2B16
Miami, FL 33131 SN 5587

Hhhdhdhhdh kb b hhhhhh bbb hh bbb Ad b hdhhhhh bl bbb ddbd bbbl

The following information is provided by Acme Air Title Service, Ine, through the examination of the FAA
records,

Record Owner; UC Challenger, LLC
Address: 701 Brickell Avenue, Suite 3150, Miami, FL 33131

Drate Registered: 5-18-07% Type: Corporation

Title: Manager Signed By: Arthur J, Murphy
Acquired By: Bill of Sale Dated: 5-18-07

Filed: 5-18-07 Recorded: 5-18-07 FAA Doc. # UUGL0016

Previous Owner: Florida Jet Sales, Inc.
Address: Not Given

wkknik L TEN STATUS AND ADDITIONAL INFORMATTION Fxwd
Subject to: Security Agreement Dated: 5-18-07 Amount: Not Given
Fited: 5-18-07 & 6-6-07 Recorded: 6-7-07 - FAA Doc. #: Y0171 gan*

Debtor: UC Challenger, LLC

Address: 701 Brickell Avenue, Suite 3150, Miami, FL 33131
Seowred Party: Bank of America, MLA.

Address: 477 South Third Street, Geneva, 1L 60134

Subject to: Amendment Number®* * Dated: 9-24-07 Amount: Mot Given

Filed: 9-24-07 Recorded: 10-9-07 FAA Doc. #: TTO28086%*
Drebtor: UC Chalienger, LLC

Address: Not Given

Secured Party: Bank of America, N.A,

Address: 477 South Third Street, Geneva, 1L 60134

The above described Security Agreement dated 5-18-07 as FAA Doc. # Y017182, states that UC Challenger, LLU
is assigning their interest in an Aircraft Lease Agreement dated 5-17-07, between UC Challenger, LLC and CMC
Group, Inc.; however this document does not appear in the aircraft record.

The above deseribed Amendment Number One to FAA Doc. # Y017182, dated 9-24-07 as FAA Doc. #
TT028086, states that UC Challenger, LLC is assigning their interest in the Amended and Restated Aircraft Lease
Agreement dated 7-1-07, batween UC Challenger, LLC and CMC Group, tnc. and a Lease Agreement dated 7-1-
07, between UC Challenger, LLC and Dacra Development Corporation; however these documents does not
appear in the afrcraft record.

SEE ATTACHED PAGE TWO

COMPOSITE EXHIBIT D
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Acme Air T

PO BOX 891916 TOLL FREE: 800-543-9085 FAX: 405-681-7088
OKLAHOMA CITY, OK 73159-1916 hitp/fwww.aemenirtitleservice com

PAGE TWO
TITLE SEARCH REPORT

N Number: 64UC

Make: Bombardier Inc.
Model: CL-600-2B16
5N: 5587

The FAA records contain 4 {four) FAA Entry Point Filing Forms - International Registry (FAA Form 8050-135)
for 2638 (now N64UC) which reflect Authorization Codes to be used to transmit 2 (two) Contracts of Sale and
7 {two) International Interest to the International Registry for subject aircraft. For more detailed information and
the Authorization Codes assigned by the FAA, see copies attached hereto and made a part hereof by reference.

*Re-Registration issued 5-3-11, expires 5-31-14

*xCovers N826JS (now N64UC) and 2 (two) General Eleetric, CF34-3B Engines, Serial Numbers GE-E95(141
and GE-ES50142

***Ope to FAA Doc, # Y017182

This search is subject to and controlled by the filings on record with the FAA. FAA has advised that the imaging
system (formerly used by FAA) and the RMS system, currently in use at the FAA Afroraft Registey, may contain
discrepancies and or inaccuracies of records maintained at the aircrafl registry. Acme Ajr Title Service, Inc.
assumes no responsibility to the accuracy of FAA records and does not guarantee, warrant, or insure FAA index
or records to be free of ervor nor doss Acme Air Title Service, Inc. insure, warrant, or guarantee any services
beyond specific written Hability,

etk ek s BILLING INFORMATION % #0 sk iedon e ions

Title Search:  § 100.00

Fax Fee: $
Criher: $
Prepaid: $

TOTAL DUE: § 1060.00

Examiner: ﬁ%Mé Enoed _ Date: March 21, 2013
CBlep Chuck Brock Time: 7:29 an, COT
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suthorization ade W eititnghe that &t will teke apgrokimately
30 mimites R conydete tha Ry, Plense nota thul-eny agemey
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: wm:m!y vatid BMB control number, $MB 21700657,
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AUT H@REZATHON tﬂbh
IRNZOO?GSMU%SM

B%AA }_‘N IRY POKNT FILING ¥ @RME
: INTERNAWQNAL REGISTRY

PARTY: {at i%ﬂonevartylés‘mquﬁmd} : PARTY:
. Maimo. _Florida for sm, ¥ne, f : .., Hams

 Addes 17 f4 ?"ﬁtr; mga}er iimaf Suiie z‘“&‘ﬁfkm

- Addresy - i . . Address

et Pﬁ%m Beach, Pl 53Ul

Phum_aé ‘ £ g i‘i:”;% &2 w%} - Phonﬁm'
- Blegironic : : Electronio

B

: COLLM’ERM,: (Requiredy

Adroralt Make/Model v ) Serial Mumber- 1.8, Regiatnation Nﬂmﬁer .
Bombardier, Ine. model CL-600-2B16 (described on the 1 5587 NELEIS
internotiona) Reglsuy drop duwx WOy as BOMBAMMFR '
model CHALLENGER 5043
Rugine Maniastscytdale . Mudel Soriad Nuymber

[} Addiions! collatoral Histed on attachment

TYPE OF INTEREST: (Atfcast ane bhosk suss be checked)

7] Netive of Pmsxpecﬁve ﬁntema&ﬂomﬁ Enmm.k, Pmspemw ami@mnh pmwecﬁw gale

{7} futermationsl Interest
B Contract of Sale

71 Diseharge or Relesse
‘{1 Other (apecity type}

SUBMETTED BY:

Oklahoms Chiy, OK "?3502 ‘{4@5’) 68%9323 = Saigt Bmmeit

AC Fomt B050-335 4206

I’age 1of I

sadrebin, qsmr m Non‘h Eeiawx
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) Papmm:k Redagzthss :m ‘nmzommu Thy inforwiden |
| coflected on s fonn & oseoissny te obisin sutdsiadosn fo
| toansmit informatiin: by, dhe !u*mmmm! Reg s
information i 4 sonditioh for the fwmems of b wsbge |
| athorzaiiel vode, Wi cstinuis that U wil e appiosbetely
S 30 minuiss i Lo the Fornn, i’f&aw siote it Ay wgaicy

{ way not gondtit oFup ,aind & P i3 ‘nob egiired o
i vrospond iy s selleption: of Tulation ntis R displiye &
§ munmﬂy velid GMB control nurmber, 0MB 2120.06%7.

AUTHORIZATION CODE

TRNZO070518003519

E‘AA ENTRY POINTF I‘ILING FGRMZ

ENTE’RNA_’H IONAL REGISTRY
P& RTY: (At least one paty is m&:ﬁwﬁ) ' %m
*Mame  Delawars Challengor Openttions LLC  Name

Address 27111 Lenteraile Sa sledoo Addes

wdmw‘;@ﬁmﬂ T ek

Phone .E:}%* (.?éc L ¥ f‘«"}gw R Phone
* Blecironie o Blectronic

Address ¢ : Address

COLLATERAL: (Required)

0.8, R&g&smﬁtmﬂumbm' ‘

Adrcraft Make/Mods! R Serial Number © = . X
i Bombirdicr, i, model Cb{a@ﬂ-?;mﬁidcsmbmimtm ; 5587 ‘ NW&S .
Ttornational Begistey doog down monu as BOMBARDEER - ‘ -
model CHALLENGER 604)
Prgine Ivisz;uf’as;tzamr:fb&sica _ ' Mindel V‘j ) o . Sevisl Number 'A

{7 Additional eollateral Hsted on attachement

TYPREOF INTEREST: (At leaist ene blosk must be mmfmp .

[} Wetlos of Prospeetive Entemsatsom! Knterese, Prospective amagnmmt, pmsmm‘% sale -
] Tmiernations] Interess
B Contract of Sale
7] Bischarge or Release
[ Other (specify type)

SUBMYTTED BY: Maade & TafbA ?mﬁwwmt Corporation, 107 Floan Tw Landoshin Bove Mﬁ@i‘*@mﬁk
Otlaboma City 0K 73102, M(ﬁ} $81-2393 - Janet Benneht : .

Pago tof 1

AC Fong 80504133 02,00

.y
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?‘z;;tm&rk Reduatlon. A Statewenss ﬁu: ';'a?&rmuun, : : ‘_ . AUTHQR}ZATKQN CQDE

T vatlicrad on this o s ndgan® m:tam sntharintion: i g
aunanl’ nfevewios @ S8 Imtanationel Registy, e : N
~ T : h S e} : ‘ IRNZO070518093520

ifmaditn & % oditor fi the B of 4 zm.t.;w:
authestizotiun sade. We etimame deg i witt ke sppodinmately
§ 30 minwes to complete the foom, Please vade that any sgency
mey ot condudt of sponsoy, and.8 person i3 not Tequied to
{ respond’ 10, 8 collestion of informiation unbess' 1l displays 2
curremiy valid OMB controf mumber. 008 2120-069'? ’

FAA ENTR‘Y POINT FHJNG FOW

EN’ FTERNATIONAL REGIST R‘Y

o PARTY: {(Aticast one party is required} . PARTY:

Name UC Chultenger, LLC : ’ Name _Buok of Americe, N.A. °

Address 701 Brickell Averse, Saite 3150 T address

Miond, Plorida 3313F o ,

Phone  305-372.0850 R Phoue

Blestonie, . © B " Electronie

Addresg ) ‘ . Address R:N ‘

: ‘ e

CCOLLATERAL: (Required) ; ‘ : . ] 0.

Afrersfl Make/Modet . Sorial Nagiber _US. Regisiation Nurber U\?

- | Hombadier, Ine, mudd cmmzmuwsmwmm LSBT _'Ngaels :

Imernationnl Bopisty dop dow_x_ rvenyis 29 RO msamm :
model CHALLENGER 604)

"E‘ngim Mansfactorer/Make Mol e Numbor

[ Additional colaterol Hsted on éammm o

. TYPE OF INTEREST: w feast am block rmast bs cheskod

{7} Other {specify type)

. SUBMITT £D BY; Mol & Tatta e

Odahicien f"n*;, V02, (405 & --333)'% Jangt Boinag

1 Naﬁce axﬂ‘msp%tﬂve MIemaﬁmaﬂ Taterest, I’mmpecﬁw migﬂmem pmspwﬁva gale
B futernationsd intefest -

I Contract of Sale

[} Discharge or Reliase

i’wlwma“{ Corposation, ;t}“’ Floos Feod. c*-(i 3&;&&%&&% &fﬂm&%

LEEAL A A,

TR

Pagelof I

AL Foray 1350-8 35 (0205}
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| Paperwork Reductioh Aet Statement: The information : AUTHORIZATION CODE
i collected on this form is pecessary to obluin suthodzation to ' :

transinit  information to the Intemmations! Repistry, * The . i :
information i 8 condition for the {ssuance of v wnique

authorization code, We estiraste that it will teke approudmately : IRN200709241128 5‘3
30 minutes to complets the form. Please note that any ageocy : - :

siay not conduct or sponsdr, and 8 person s not required fo
vespond 10, a colioction of information unless i1 displays a
cisrrently valid OME control purabes, SMB 2420-0697. )

FAA ENTRY POINT FILING FORM
INTERNATIONAL REGISTRY

PARTY: (At feast one party is sequirod) - PARTY:

Name  UC Challenger, LLC Name
Address 701 Brickell Avenus, Suite 3150 Address
. Mismi, Florida 33131 T ™
"Phone | 305-372-0550 Phons ’?\Q
Flecironic o £ Electronit : Q‘
Address , ) o, rddross m

 COLLATERAL: Required) .
Advoraft Make/Model Seral Nomber U8, I{;egiswﬁﬁn.Nmnber ‘ ' -~

-
/

~e
Bombardier, Inc, model CL-600-2R16 {dsssiibed on the 15587 NB26JS - ;‘“:f
| Inernational Registry drop down menu as BOMBARDIER | ok ; , \2;:}-:}
model CHALLENGER 604) i i
Tnging Mansfctosihiaks . Malel Sexiaf Pusmber

7 Additional collateral Huted on attachment

TYPE OF INTEREST: (At least one block roust be eheckid)

7} Notice of Prospective International Interost, Prospective assignument, prospective saie

B3 International Interest '

"] Contract of Sale

"} pischarge or Release
"1} Other (specily type)

. SUBMITTEDR BY: Beafer & Taft A Professtonsd Corparitiond % Flaor, Pwo Leaterdip Semarg, 211 Mot Bublses
Oklahoma Ciby, OK 73162, { 405@) 681-9393 — fanct Beutielt

_Pageiof_l___
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SCHEDULEX
TO FINANCING STATEMENT
NAMING UC CHALLENGER, LLC
DEBTOR
AND
BANK OF AMERICA, N.A.
SECURED PARTY

The financing statement covers the following iterns of property:

(i) all of Debtor's rights, title and interests in the Equipment (as such term and other
capitalized terms used herein are defined below) (including the Airframe, the Engines, the APU,
and the Parts) and substitutions and replacements of any of the foregoing,;

(i)  all of the Debtor's rights, title and interests in the Records;
(i)  all of the Debtor's rights, title and interests in any Third Party Agreements;

Gvy  all of Debtor's rights, title and interssts in the Purchase Agreement and the bill of
sale for the Adreraft, together with all of Debtox's rights, powers, privileges, options and other
benefits under the Purchase Agreement and such bill of sale;

{v} all of Debtor's rights, title and interests in any and all service and warranty rights
related to the Equipment, including the Engines, and in any claims thereunder;

(viy  all proceeds of any or all of the foregoing, whenever acquired, including, but not
limited to, the proceeds of any insurance maintained with respect to any of the foregoing, all
proceeds payable or received with respect to any condemnation, expropriation, requisition or
other loss with respect to any item of the Equipment, and the proceeds of any warranty.

Capitalized terms used herein arc defined as follows:

Aircraft means the Airframe purchased under the Purchase Agreement, together with the
Engines initially installed on such Airframe when delivered to Deblor (or any replacement
Engine substituted for any of such Engines), whether or not any such initial or replacement
Engines may from time to time thereafter be installed on such Airframe or may be instalied on
any other airframe or on any other aircraft, and all Parts, including avionics, any AFU and
related equipment and Records.

Ajrframe means (i) the Bombardier, Inc. model CL-800-2B16 (described on the
International Registry as Bombardier Model Challenger 604) aircraft (excluding the Engines or
engines from time to time installed thercon) bearing United States Federal Aviation
Administration registration number N826J8 and manufacturer's serial number 5587, and (ii) any
and all Parts so long as the same shall be incorporated in such aircraft and any and all Parls
removed from such aircraft so long as such Parts remain subject to the Mortgage and Security
Agreement.

CHOONN30994676.4

UC Challenger Schedule.pdf | Collateral Attachment | Transaction Td 1970382 | Attachment 1 of 1 | Page 1 of 3




AP means (T any auritiary power uml nstalied on the Alrfrune as of the Closing Date,
whther or ned wereniter installed on the Adrframe or any wther airframe from time to me;
(1) any auriltiary power unit that may Fronm time to e b substingted, purspant to the applicable
werms of e Mongage and Sequity Agreement, for an APU; and (iii)any and all Paris
incorporatzd in or fnstatled ow of attachad 1o such auxiliary power unit or any and all Parts
removed therefrom so jong 43 the Lender shail retain an interest therein in accordance with the
applicable torms of thix Agreement after sueh remioval.

Closing Date means May 18, 2007

Enging meins () sach of the two Genertd Blecwio Model CF34-38 engines bearing
manufachrer's serid numbers GR-ESS0I4T and GE-BOSHIAZ {described on the Paternational
Registey ax GF Model CF34-3 and senial numbers 950141 and 5a0147), each of which eogings

has &t Joast 1750 Ibs of thenst or the equivilent thereof, which engines were oxiginally installed
on the Alrcraft at the tae of Debtor's sequisition of Debtor's intereat therzin, whether or nst
from tiree 9 time thereafter installed on such Afraraft or ingtalled on any oiher alrframe oF on
any othet atrergft, and (i) any en gine which shall have been substituted for an engine desenbed
in preceding clavss {13, whether or ot from thme 1o tioe thereafter installed on the Alreralt or
any ciber atrframe or on aay pibier aireraft, togeiher in ench cans with any and all Pals

incorporated do such Hngine aoid uny and all Parts removed from such Bngine so long as Deblor
has an interest in such Parts.

Equipment means any and all of the Airframe, Engines, APU and Pauts.
Mortgage and Security Agreement weans the Mortgage, Security Agreement and

Asstpnment dated av of May 1% 2007 betseesn Pebtor and Bank of America, N.A., as secured
' party, a5 ivmay be arended, anended and restated, modified or supplemented from time o time.

Parls meany all applisnces, paits, components, instrments, appurtenanies, aucRssOLies,
furnishings aed othsr equiptment i whatever natuse {other than the complete Fngines or engines)
whether now owned or hereafler acquired which iy from thoe o Hme be incorporated in the
Adrframy, any Enping or any APU (and "Part’ mesnz any of the forepgning) o, alter remcieal
theretrom, o long 15 such Parts remain subject to the seourity interest orested by the Mutgags
and Secwrity Agreement.

Puvehase Agresment meang e Adperaft Purchase and Sale Agreement dated January

31, 2007 berwern Delaware “hallenger Operations LLL, as seller, and the Debtor, as assignee of
UC Aviation LLC, s buyer, s #nay be amended, madified or supplemented from time to time.

Records means any and all logs, aanuals, cortificates and data and inapeation,
modification, maintenance, engineering, techiical, and pvathanl vecords (whether in wriften O
electronic form) with respect to the Adrcraft, including, withowt inadtation, all vecords () respnirest
to he maintained hy the FAA or sy other govarnmental ageney of au terity having jursdiztion
with respect g the Adrorafl or by any spnpulacturer oF :mppiim* of the Alseralt {or sy patk
therent) with yespret 1o (he enforcement of warrantios or otherwise, (i) evidencing the Debi’a
compliance with the provisions of the Mortrage and Security Agreement, and (iii) with respect
b3ty mninlenancs SErviee program fnr the Airframe or Engines.
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Third Party Arreements means any and all leases, subleases, interchange agreements,

charter agreernents, pooling agreements, timeshare agreemenis and any other similar agrecments
or arrangerments of any kind whatsoever relating to the Adreraft or any part thereof.
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