IN THE CIRCUIT COURT OF THE
15TH JUDICIAL CIRCUIT IN AND

FOR PALM BEACH COUNTY
FLORIDA

HERITAGE MANOR OF MEMORIAL PARK, CASE NO: 2005 CA 000709 AN><
INC.; MEMORIAL PARK OF BOCA RATON,
INC.; KATHLEEN I. MICHAEL; ELISHKA E.
MICHAEL TARNAWA REVOCABLE TRUST
UNDER AGREEMENT DATED AUGUST 9,
2002, GEORGE G. TARNAWA, TRUSTEE AND
GEORGE G. TARNAWA, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF
ELISHKA E. MICHAEL TARNAWA,

Plaintiffs, T 3
. > o
o Vi
VS. EAYE T e
P -
MICHAEL D. MASANOFF, MICHAEL D. e :.‘ o
KARSCH, AND SACHS SAX & KLEIN, P.A,, "2?’;,; ) - T
oo
Defendants. c‘>“; - 5 2

PLAINTIFFS’ UNOPPOSED MOTION FOR LEAVE TO ¥FILE
SECOND AMENDED COMPLAINT

Pursuant to Fla. R. Ciy. 1.190(4) Plaintiff files this Unopposed Motion to File é Second
Amended Complaint, and states as follows:

1.

|
Plaintiff’s First Amended Complaint was filed on February 1, 2005.
2.

©On July 5, 2005 Defendants moved to dismiss the First Amended Complaint on

the ground, that«(a) it did not identify the citizenship of two Plaintiffs; and (b) did not attach a

copy of appurchase and sale agreement relevant to the case.
3.

In response to Defendants’ Motion, Plaintiffs have agreed to identify the

citizenship of the Plaintiffs in question, and to attach a copy of the purchase and sale agreement

as an exhibit to the Second Amended Complaint.




o

4. Defendants have agreed that these additions will moot their grounds for
dismissing the First Amended Complaint.

5. Defendants therefore consent to this amendment and have agreed to answer
Plaintiffs’ Second Amended Complaint.

6. The Second Amended Complaint is attached hereto as Exhibit A. { Plaintiffs
request that this Complaint be deemed filed upon granting of this Motion and that Defendants be
ordered to answer within ten days as required by Fla. R. Civ. P. 1.190(a).

WHEREFORE, Plaintiffs hereby request that this Motion for{Leave to File to a Second

Amended Complaint be granted.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correcticopy of the foregoing was furnished by U. S.
Mail, postage prepaid, this&(jggy of Mﬁ;‘!OOS to Andrew Seiden, Esq., 2300 Glades Rd Ste 340
West, Boca Raton, FL 33431-8534; Richard Goodman, Esq., 1394 East Jefferson, Detroit, MI

48207-3194.

RICCI~LEOPOLD, P.A.

2925 PGA Blvd., Suite 200
Palm Beach Gardens, FLL 33410
Phone: 561-684-6500

Fax: ?97-23 83
By: ? gz "_7(/

/" BENJAMIN SALZILLO, ESQ.
Florida Bar No. 582751
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IN THE CIRCUIT COURT OF THE
15TH JUDICTAL CIRCUIT IN AND
FOR PALM BEACH COUNTY
FLORIDA

HERITAGE MANOR OF MEMORIAL PARK, CASE NO: 2005 CA 000709 AN EB
INC.; MEMORIAL PARK OF BOCA RATON,

INC.; KATHLEEN I. MICHAEL; ELISHKA E.

MICHAEL TARNAWA REVOCABLE TRUST

UNDER AGREEMENT DATED AUGUST 9,

2002, GEORGE G. TARNAWA, TRUSTEE AND

GEORGE G. TARNAWA, AS PERSONAL

REPRESENTATIVE OF THE ESTATE OF

ELISHKA E. MICHAEL TARNAWA,

Plaintiffs,

VS.

MICHAEL D. MASANOFF, MICHAEL D.
KARSCH, AND SACHS SAX & KLEIN, P.A,,

Defendants.
/

SECOND AMENDED COMPLAINT

Plaintiffs, HERITAGE MANG@R OF MEMORIAL PARK, INC.; MEMORIAL PARK
OF BOCA RATON, INC.; KATHLEEN I. MICHAEL; ELISHKA E MICHAEL TARNAWA
REVOCABLE TRUST UNDER AGREEMENT DATED AUGUST 9, 2002, GEORGE G.
TARNAWA, Trusteeyand GEORGE G. TARNAWA| as Personal Representative of the Estate of
ELISHKA E: MICHAEL TARNAWA, hereby sue Defendants, MICHAEL D. MASANOFF,
MICHAEL D7KARSCH and SACHS SAX & KLEIN, PA., and allege:

1. This is an action seeking damages in excess of Fifteen Thousand Dollars

($15,000.00) exclusive of costs, interest, and attorneys’ fees.

2. At all times material hereto, Plaintiff HERITAGE MANOR OF MEMORIAL

PARK, INC. (“Heritage Manor”) was a Florida not-for-profit corporation organized under and




- by virtue of the laws of the State of Florida, with its principal place of business in Palm Beach
County, Florida.

3. At all times material hereto, Plaintiff MEMORIAL PARK OF BOCA RATON,
INC. (“Memorial”) was a Florida corporation organized under and by virtue of the laws of the
State of Florida, with its principal place of business in Palm Beach County, Florida.

4. At all times material hereto, Plaintiff KATHLEEN 1. MICHAEL(“K. Michael”)
was a citizen and resident of the State of Michigan.

| 5. Plaintiff ELISHKA E. MICHAEL TARNAWA REVOCABLE TRUST UNDER
AGREEMENT DATED AUGUST 9, 2002 was formed in Palm Beach County, Florida on or
about August 9, 2002. Additionally, at all times matéria} hereto, Plaintiff ELISHKA E.
MICHAEL TARNAWA REVOCABLE TRUST UNPER AGREEMENT DATED AUGUST 9,
2002 was domiciled in Palm Beach County, Florida

6. At all times material hereto;"GEORGE G. TARNAWA was a resident of Palm
Beach County, Florida.

7. At the time of her death and at all times material hereto, ELISHKA E. MICHAEL
TARNAWA was a resident.of Palm Beach County, Florida.

8. Plaintiffs Heritage Manor, Memorial, K. Michael, Elishka Michael Tarnawa
Revocable Trust under agreement dated August 9, 2002, George Tarnawa, Trustee and George
Tarnawa, as‘\personal representative of the Estate of Elishka Michael Tarnawa are referred to
collectively*herein as the “Plaintiffs.”

9. At all times material hereto, Defendant MICHAEL D. MASANOFF,
(“Masanoff”) was an attorney duly licensed to practice law in the State of Florida, doing business

in Palm Beach County, Florida.




10. At all times material hereto, Defendant MICHAEL D. KARSCH, (“Karsch”) was
. an attomey._ duly licensed to practice law in the State of Florida,» doing business in Palm Beach -
County, Florida. '

11. At all times material hereto, Defendant SACHS SAX & KLEIN, P.A. (“S’S.K”)
was an -active Florida professional association practicing law in Palm Beach County, Florida.
Defendants Masanoff, Karsch and SSK are referred to collectively herein as the “DPefendants.”

12. At all times material hereto, Defendant SSK held itself out to/the public and to the
Plaintiffs as a professional association of attorneys, practicing law(in Palm Beach County,
Florida.

13. At all times material hereto, Defendant SSK reptesented to Plaintiffs that it was
qualified to act, and would act, as Plaintiffs’ attorneys and legal representatives in connection
with the sale of Plaintiffs’ mausoleum cemétery business and associated land located in Boca
Raton, Palm Beach County, Florida.

14. At all times material MeretopDefendant Masanoff, individually and on behalf of
SSK, represented to thé Plaintiffs that'he was qualified to act, and would act, as Plaintiffs’
attorney and legal representative in connection with the sale of Plaintiffs’ mausoleum cemetery
business and associated land located in Boca Raton, Palm Beach County, Florida.

15. Atwall times material hereto, Defendant Karsch, individually and on behalf of
SSK, represented“to the Plaintiffs that he was qualified to act, and would act, as Plaintiffs’
attorney and legal representative in connection with the sale of Plaintiffs’ rﬁausoleum cemetery
business and associated land located in Boca Raton, Palm Beach County, Florida. |

16. The Defendants are jointly and severely liable for the damages sought by way of

the allegations contained herein.




17. Each Defendant is vicariously liable for the actions of the other Defendants as
alleged herein.

18. Iﬁ calendar year 2002, in reliance on the representations, statements and advice of
the Defendants, including those alleged herein, Plaiﬁtiffs retained the Defendants as attorneys to
provide legal repfesentation in connection with the sale of Plaintiffs’ mausoleum &emetery
business and associated land located in Boca Raton, Palm Beach County, Flérida.

19. In connection with their representation of Plaintiffs, Defendants agreed, among

other things: (1) to assist Plaintiffs in locating prospective purchasers of Plaintiffs’ business and

associated land; (2) to “vet” and/or perform due diligence on such prospective purchasers before
allowing Plaintiffs to proceed with the sale of Plaintiffs’ dbusifiess”and associated land; 3) to
serve as Plaintiffs’ agents and legal representatives,\and Plaintiffs’ agents and legal
representatives alone, in connection with the sale of Plaintiffs’ business and associated land; G))
to negotiate and draft on behalf of Plaintiffs, and'Plaintiffs alone, all documents applicable to a
sale of Plaintiffs’ business and associated land; (5) not to proceed or act in a manner adverse to
the interests of Plaintiffs; (6) not to entéf into a business transaction with Plaintiffs or acquire an
ownership, possessory, security, or other pecuniary interest adverse to Plaintiffs without first
providing full disclosure to'Plaintiffs and obtaining Plaintiffs’ .written consent; and (7) not to use

information relating to'their representation of Plaintiffs to the disadvantage of Plaintiffs without

first consulting'with Plaintiffs and obtaining their consent.

20. In connection with their representation of Plaintiffs, Defendants further agreed to
keep information relating to Plaintiffs; Plaintiffs’ business and associated land; Plaintiffs’
financial positions and liquidity; Plaintiffs’ level of interest in selling Plaintiffs’ business and

associated land; and Defendants’ representation of Plaintiffs’ confidential and to not disclose

| /4
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such information to any other party, entity, person or prospective purchaser without the express
consent of the Plaintiffs.

21 Beginning in 2002, P.laintiffs, by and through the Defendants, bégan negotiating
and cbmmunicating with prospective purchasers, including but not limited to DFG Group LLC, a
Florida limited liability company (“DFG Group”), regarding the sale of Plaintiffs’ businhess and
associated land.

22. On or about August 1, 2002, in reliance on the representations, Statements and
advice of the Defendants, including those alleged herein, Plaintiffs entered mnto a Purchase and
Sale Agreement with DFG Group providing for the sale of Plaintiffs mausoleum cemetery
business and associated land.

23. In or about March 2003, in further relignce on the representations, statements and
advice of the Defendants, including those containedherein, Plaintiffs closed the transaction with
DFG Group and completed the sale of theinmausoleum cemetery business and associated land
for the sum of approximately $6 Million.\ A true and correct copy of the Purchase and Sale
Agreement relating to the transaction, together with a Second Amendment to the Purchase and
Sale Agreement, is attached hereto as Exhibit A.

24. Thereafter, Plaintiffs discovered that Defendants had violated and breached
various duties to"Rlaintiffs in connection with their legal representation.

25. On“information and belief, Defendants, and each of them, in connection with their
representation of Plaintiffs and the sale of Plaintiffé’ business and associated land:

(A)  served as agents and legal representative for the Plaintiffs and other parties
adverse to Plaintiffs in connection with the sale of Plaintiffs’ business and associated land

and failed to adequately disclose this fact to Plaintiffs and obtain Plaintiffs consent;




»
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‘(B)  negotiated and drafted documents relating to the sale of Plaintiffs’
business and associated land on behalf of Plaintiffs and other parties adverse to Plaintiffs
and failed to adequately disclose this fact to Plaintiffs -and obtain Plaintiffs’ consent;

(C)  proceeded and acted in a manner unquestionably adverse to the interests of
Plaintiffs to the detriment of Plaintiffs and pécuniary benefit of the Defendants;

(D)  entered into a business transaction with Plaintiffs and/or acquired an
ownership, possessory, security, or other pecuniary interest adverse fo Plaintiffs without
first providing full disclosure to Plaintiffs and obtaining Plaintiffs’ written consent;

(E) used information relating to their represéntation of Plaintiffs to their
advantage and the disadvantage of Plaintiffs withou firSt cénsulting with Plaintiffs and
obtaining their consent; and

(F)  disclosed confidential information relating to Plaintiffs; Plaintiffs’
business and associated land; Plaintiffs’ financial positions and liquidity; Plaintiffs’ level
of interest in -selling Plainfiffs’ \business and associated land; and Defendants’
representation of Plaintiffs to ‘the detriment of Plaintiffs and benefit of Defendants
without Plaintiffs’ consent.

COUNT1
(Breach of Fiduciary Duty)

- 26. Plaintiffs repeat and re-allege as though fully set forth at length, and incorporate

herein by reference, all of the allegations and statements contained in paragraphs 1 through 252+
above.
27. Defendants, as Plaintiffs’ attorneys and legal representatives, owed various

fiduciary duties to Plaintiffs.



28. Through the conduct and actions described above, Defendants, and each of them,
breached their fiduciary duties owed to Plaintiffs.

29. Each Defendant participated in each other Defendant’s breach of trust and
breaches of fiduciary duties owed to Plaintiffs and/or aided and abetted eac.h other Defendant’s
breach of trust and breaches of fiduciary duties owed to Plaintiffs.

30. As a direct and proximate result of Defendants’ breaches of fiduciary duties owed
to Plaintiffs, participation in each other Defendant’s breach of trust and breaches of fiduciary
duties owed to Plaintiffs, and aiding and abetting each other Defendant’s breach of trust and
breaches of fiduciary duties owed to Plaintiffs, Defendants cau$ed Plaintiffs to incur damages,
including but not limited to compensatory damages, costs, ifiterést,,and attorneys’ fees.

WHEREFORE, the Plaintiffs demand judgment for damages against the Défendants,
post and pre-judgment interest, costs and such other'elief as this Court deems proper.

COUNT I
(Professional Negligence — Legal Malpractice)

31. Plaintiffs repeat and re-allege as though fully set forth at length, and incorporate
herein by reference, all ofsthe allegations and statements contained .in paragraphs 1 through 30
above.

32. #Defendants, as Plaintiffs’ attorneys and legal represeﬁtatives, owed a duty of due
care to Plaintiffs:

33. Through the conduct and actions described above, Defendants, and each of them,
breached their duty of due care owed to Plaintiffs.

34. At all times material hereto, Defendants held themselves out as knowledgeable

and skilled attorneys in handling legal matters, and expressly and or impliedly agreed to exercise
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- the degree of care, skill and knOwledge as was required in connection with their representation of
Plaintiffs.

35. Through the conduct and actions described above, Defendants, and each of them,
were negligent and failed to meet the standard of care and skill required of attorneys handling
legal matters in this or similar communities.

36. As a direct and proximate result of Defendants’ negligence and bfeaches of due
care owed to Plaintiffs, Defendants caused Plaintiffs to incur damages, including but'not limited
to compensatory démages, costs, interest, and attorneys’ fees.

WHEREFORE, the Plaintiff demands judgmént “for damages against the
Defendants, post and pre-judgment interest, costs and such other relief as this Court deems
proper.

DEMAND FOR JURY TRIAL

The Plaintiffs demand a trial of all eauses by jury.

RICCI~LEOPOLD, P.A.

2925 PGA Blvd., Suite 200
Palm Beach Gardens, FL 33410
Phone: 561-684-6500

Fax: 561-697-2383

e

“BENJAMIN SALZILLO, ESQ.
Florida Bar No. 582751
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished by U. S.
Mail, postage prepaid, thisﬂl_]dgay of 05 to Andrew Seiden, Esq., 2300 Glades Rd Ste 340
West, Boca Raton, FL 33431-8534; Rich Goodman, Esq., 1394 East Jefferson, Detroit, MI

48207-3194.

RICCI~LEOPOLD, P.A.
2925 PGA Blvd., Suite 200
Palm Beach Gardens, FL 33410

For

“CBENJAMIN SALZILLO, ESQ.
Florida Bar No. 582751




EXHIBIT A



PURCHASE AND SALE AGREEMENT

This AGREEMENT FOR PURCHASE AND SALE (the “Agreement”) dated the 1st
day of August, 2002, between DFG GROUP, LLC, a Florida limited liability company (the
“Purchaser") and HERITAGE MANOR OF MEMORIAL PARK, INC., a Florida not-for-
profit corporation (“Heritage”), ELISHKA E. MICHAEL, an individual (“EM”) and
KATHLEEN 1. MICHAEL, an individual (“KM”). Together, EM and KM are referred to as
the “Michaels”; collectively, Heritage, EM and KM are referred to as the “Sellers”; and
collectively, the Michaels, Heritage and the Purchaser are referred to as the ‘Parties”.
MEMORIAL PARK OF BOCA RATON, INC. is named in this Agreement for thé\purpese of
agreement for waiver and release as provided for herein.

RECITALS:

WHEREAS, the Michaels are owners in fee simple as \tenants-in-common of
approximately 3.18 acres having a street address of 4103 N. Military Trail, Boca Raton, Palm
Beach County, Florida and a parcel number of 06-42-47-11-00-000-1020 and as more
particularly described in Exhibit “A” attached hereto and made a part;iereof (the “3 Acres”);

WHEREAS, Heritage is the owner in fee simple of, approximately 15.51 acres having a
street address of 4103 N. Military Trail, Boca RatonjPaltn Beach County, Florida and a parcel
number of 06-42-47-11-00-000-1100 and as more ‘particularly described in Exhibit “A” attached
hereto and made a part hereof (the “15 Acres?). (Collectively, the 3 Acres and the 15 Acres are
referred to as the “Properties”); »

WHEREAS, Heritage operates’ a “nausoleum cemetery and in connection with this
business, has commenced, but not completed, construction of a mausoleum on the 15 Acres;

WHEREAS, in connection with the operation of the mausoleum cemetery business,
Heritage has contracted with customers for the purchase of certain burial rights; a schedule of
such contracts are set forthioySchedule {‘B” hereto (the “Customer Contracts”);

WHEREAS \in connection with the collection of money pursuant to the Customer
Contracts, Heritage established a care and maintenance trust account pursuant to Section 497.237
of the Florida/Statutes and as more fully described on Schedule “C” hereto (the “CM Trust”);

WHEREAS, in connection with the construction of the mausoleum buildings, Heritage
established\two pre-construction trust accounts pursuant to Section 497.257 of the Florida
Statutes and as more fully described on Schedule “D” hereto (collectively, the two pre-
construction trust accounts are referred to as the “Pre-Construction Trusts™);

WHEREAS, the Michaels desire to sell to the Purchaser, and the Purchaser desires to
acquire from the Michaels, the 3 Acres, all on the conditions hereinafter set forth; and

- WHEREAS, Heritage desires to sell and assign to the Purchaser, and the Purchaser ;
desires to acquire and assume from Heritage, the 15 Acres, the Customer Contracts, the Assumed :

. - | /|



Liabilities (as defined below), the CM Trust, the Pre-Construction Trusts and the Miscellaneous
Assets, all on the conditions hereinafter set forth. '

NOW, THEREFORE, in consideration of Ten Dollars ($10.00) paid by each of the

Parties to the others, receipt whereof is hereby acknowledged, and the mutual covenants and
agreements herein contained, and other good and valuable considerations, receipt and sufficiency
of which is hereby acknowledged by the Parties hereto, it is hereby agreed as follows:

I.

SALE AND PURCHASE OF ASSETS; ASSUMPTION OF LIABILITIES
Upon the terms and subject to the conditions set forth in this Agreement:

(a) Heritage agrees to sell, transfer, assign, convey and deliverstosthe Purchaser and
the Purchaser agrees to purchase, acquire and accept from Heritage,at the Closing (as
defined below), the following assets and property of Heritage: (all of which shall be
hereinafter collectively referred to as the "Acquired Assets"):

(1) the 15 Acres;

(i1) the Customer Contracts (including’Heritage’s accounts receivable
in connection with such@Customer Contracts);

(iii)  the CM Trust;
(iv)  the Pre-Construction,Trusts;
(v) the telephoné numbers (561) 733-4353 and (888) 778-7814;

(vi)  the recOrds’ relating to parties to the Customer Contracts and
entombmentsights holders; and

(vii) to ‘the Jextent assignable, all licenses, permits, trademarks,
construction plans and specifications.

(b) The Michaels/agree to sell, transfer, assign, convey and deliver to the Purchaser
and the Purghaser agrees to purchase, acquire and accept from the Michaels, at the

Closing (as hereinafter defined), the 3 Acres.

(c) The Purchaser shall assume and pay, perform or discharge, as appropriate, the
following Tiabilities and obligations of Heritage (the "Assumed Liabilities"): all of
Hetitage's liabilities and obligations under the Customer Contracts and all of Heritage’s
liabilities and obligations as they relate to the completion of the development of the

Properties, including, but not limited to, development and construction as has occurred on

the Properties up to and including the date of Closing. Heritage shall be and remain
solely responsible for (i) all trade accounts payable; (ii) any tax liability or obligation
relating to transactions or periods prior to and including the date of Closing (but
excluding any sales, use, transfer or other tax obligation resulting from the transactions
contemplated by this Agreement, which the Purchaser and the Seller hereby agree to be
responsible for in the manner set forth herein); (iii) except with respect to Deborah L.
Hotchkiss, any liability or obligation to Heritage’s employees whatsoever, whether for




salaries and wages, sick pay, or any other employee benefit and whether relating to the
termination of their employment or otherwise arising, relating to periods prior to the date
of Closing; (iv) any lawsuit filed against Heritage prior to the date of Closing; (v) any
sales commissions or consulting fees owed with respect to sales or activities which

occurred prior to the date of Closing, except with respect to payments due to R.I.P.
Enterprises, Inc. pursuant to that certain Termination Agreement dated March 14, 2002
by and between Heritage and R.L.P. Enterprises, Inc., which the Purchaser shall be

responsible for pursuant to such Termination Agreement; and (vi) any legal or
professional fees incurred by it prior to the date of Closing. -

IL. PURCHASE PRICE, DEPOSIT AND PAYMENTS

Section 2.1: Purchase Price. The aggregate purchase price ("Purchase Pricev") to be
paid by Purchaser to the Sellers shall be the sum total of SEVEN MILLION IWO HUNDRED

THOUSAND DOLLARS ($7,200,000).

Section 2.2: Allocation of Purchase Price: The Purchase Price shall be allocated as
follows; provided, however, that the Sellers may revise such allocation prior to the date of
Closing upon notice to the Purchaser depending on the amountiof réceivables at closing:

The 3 Acres: $ 318,000.00
The Acquired Assets:
The 15 Acres and Mausoleum=Business: 6,625,000.00
Customer Accounts Receivable: 257.000.00
Total Purchase Price: $ 7,200,000.00

Section 2.3: Deposit. A deposit in the amount of Two Hundred Fifty Thousand Dollars
($250,000) shall be paid by\the Purchaser as follows (the “Deposit™): (1) simultaneously with the
execution hereof by the Purchaser, the Purchaser shall deposit with Sachs Sax & Klein P.A. as
escrow agent $245,000 by cashier’s check made payable to Sax Sachs & Klein P.A. Trust
Account or wire"tfansfer; and (2) the Purchaser shall instruct Sax Sachs & Klein P.A. as escrow
agent to combine such $245,000 with the $5,000 previously deposited with it by the Purchaser
and being held by=it in escrow, all together to be held in escrow as the Deposit.

Section 2.4: Pavment of Purchase Price: The Purchase Price shall be paid at Closing to
the Sellers as follows: (i) Six Million Eight Hundred Eighty-two Thousand Dollars ($6,882,000)
shall be paid by the Purchaser by a cashier’s check or wire transfer to Heritage; (ii) Sixty-eight
Thousand Dollars ($68,000) shall be paid by the Purchaser by a cashier’s check or wire transfer
to the Michaels; and (3) Two Hundred Fifty Thousand Dollars ($250,000.00) shall be released
from escrow by Sax Sachs & Klein to the Michaels.




III. CLOSING

Section 3.1: Closing Date. The closing of the transactions contemplated by this
Agreement (the "Closing") shall take place at the law offices of Sachs Sax & Klein, P.A., on the
date which is no later than seventy-five (75) days from the date of execution of this Agreement
by the Sellers; provided, however, that if the Cemetery Board has not approved the issuance of a
Cemetery License to the Purchaser (or, to-an entity affiliated with the Purchaser) during the
period of time which is seventy-five (75) days from the date of execution of this Agreement, the
Closing shall occur on such date which is three (3) days from the date the Cemetery Board
approves the issuance of a Cemetery License; and provided further, that if the Cemetery ‘Board
has not rendered its decision regarding the issuance of a Cemetery License prior to the date
which is one hundred twenty (120) days from the date of execution of thi§ Agreement by the
Sellers, the Sellers shall have the right to terminate this Agreement.

~ Section 3.2: Actions of Sellers at Closing. At the Closing, the Sellers shall deliver to the
Purchaser the folloy_ving items:

(a) The Michaels shall deliver a duly executed dndsacknowledged Special Warranty
Deed for the 3 Acres, in a form reasonably acceptable to the title company;

(b) Heritage shall deliver a duly executed{andracknowledged Special Warranty Deed
for the 15 Acres, in a form reasonably acceptable to the title company;

(c) ‘Heritage shall deliver such bill§, of sale and assignment instruments as shall be
appropriate to carry out the intentwof this Agreement and sufficient to sell, convey,
transfer, assign and deliver to Pufchaser all right, title and interest of Heritage in and to
the Acquired Assets free and’clear, of all liens, claims, charges, security interest and
encumbrances of any kind, exeept as set forth on Schedule “E”: and

(d) Heritage shall deliven such certificates, instruments, and documents as are
required to be delivered ‘by«it pursuant to the terms of this Agreement, or as may be
necessary or apprdpriate to transfer the assets as set forth herein, including certificate of
good standing for\Heritage as a corporation, and a resolution® of the directors and
members authorizing the transactions contemplated herein. ! ’

(e) Memorial Park of Boca Raton, Inc. shall deliver a waiver and release of any and
all rights ta, or claims against, the property being transferred herein and releasing
Purchaser.ffom any claims it may have against Sellers. Such company further agrees to
éxecutdany and all documents which may be necessary to effectuate the transfer of assets

herein.

Section 3.3: Actions of Purchaser at Closing. At the Closing, the Purchaser shall deliver
to the Michaels and to Heritage, respectively

(a) cash or cashier's checks in the amounts provided for in Section 2.4 above; and

(b) such certificates, instruments and documents as required to be delivered by the
Purchaser pursuant to the terms of this Agreement.




Section 3.4: _Closing Costs. As the property is located in Palm Beach County, instead of
providing for an abstract of title, the Purchaser shall obtain, and bear the cost of, an owner’s title
insurance policy for the value of the real properties as stated herein. The Purchaser shall pay fifty
percent (50%) and the Sellers together shall pay fifty percent (50%) of the cost of state
documentary stamps which are required to be affixed to the instruments of conveyance,
intangible taxes on the transaction and the cost of recording any corrective instruments.

Section 3.5: Post-Closing_Cooperation. At any time and from time to time after the
Closing, any of the parties hereto will at the reasonable request of another party heretoy-execute,
acknowledge and deliver such instrument or instruments and other documents, and perform or
cause to be performed such acts, as may reasonably be required to evidencesor effectuate the
sale, conveyance, transfer, assignment and delivery to the Purchaser of the/Acquired Assets or
the 3 Acres, or the performance by the Sellers or the Purchaser of any ofttheir other respective
obligations under this Agreement.

IV. CONDITIONS PRECEDENT TO PURCHASER’S OBLIGATION

Section 4.1: Approval bv FDBF. The obligation of the Purchaser to consummate the
transactions contemplated herein is subject to and contingent upén receiving approval from the
Cemetery Board for the issuance of a Cemetery LicenSe by the FDBF. The Deposit shall not be
refundable except as follows: provided that the Purchaser has proceeded to Closing in good faith,
if the Purchaser has not obtained approval frém the Cemetery Board for the issuance of a
Cemetery License by the FDBF, the Escrow Algent shall return to the Purchaser the Deposit.

Section 4.2: Title Insurance/Survey.

(a) Within ten (10) days following the date hereof, the Purchaser shall, at the
Purchaser’s sole expense, order an owner's title insurance commitment (the "Title
Commitment") for each of the 3 Acres and the 15 Acres, from a title insurance company
licensed to do business«in the State of Florida and designated by the Purchaser, showing
Heritage to be, vested with fee simple title to the 15 Acres and the Michaels to be vested
with fee simple title to the 3 Acres.

(b) The Michaels shall convey to the Purchaser marketable title to the 3 Acres and
Heritagewshall convey to the Purchaser marketable title to the 15 Acres, both subject only
t8:()=the exceptions for recorded instruments which do not render title unmarketable;
and\(ii) those matters which shall be discharged by the Michaels and Heritage,
respectively, on or before the date of Closing (collectively, (i) and (i1) shall be "Permitted
Exceptions"). Marketable title shall be determined according to the Title Standards
adopted by authority of The Florida Bar and in accordance with law. The Purchaser shall
have ten (10) days from the date of receiving each Title Commitment to examine same.
If the Title Commitment, or any update endorsement obtained prior to Closing reflects
that title to the 3 Acres or the 15 Acres, respectively, is subject to any exceptions
unacceptable to the Purchaser (other than Permitted Exceptions), Purchaser shall, within
fifteen (15) days after receipt of the Title Commitments or update endorsements, notify
the Michaels and/ or Heritage, respectively, in writing of the specific title defects. Any

'
w
]




exception not timely objected to by the Purchaser shall become a Permitted Exception.
Each of the Michaels and Heritage shall use diligent best efforts to correct such defects
within forty-five (45) days from its receipt of the notice from the Purchaser, provided that
neither the Michaels nor Heritage shall be obligated to prosecute any legal action to cure
any title defects. The Sellers may extend the time to cure any defects which arise after the
Purchaser's initial examination of title and the date of Closing by a period of time equal
to the period of time that is required to cure the title defects, in no event beyond the later
of: (i) the date of Closing, as same may be extended, or (ii) ten (10) days beyond after
said defect is cured. If the Michaels and/or Heritage, as the case may bes.are not
successful in removing the defects within said time, the Purchaser shall havejthe option
of either accepting the title in its existing condition, or of terminating this Agreement by
sending written notice of termination to both the Michaels and Heritage.” Upon the
termination of this Agreement, the Escrow Agent shall retum. the Deposit to the
Purchaser, and, thereafter, neither the Purchaser nor the Sellers shall have any further
rights or obligations hereunder except as otherwise provided in this,Agreement.

(c) The Purchaser, during the period of time ending twenty (20) days from the date
hereof, may have the 3 Acres and/or the 15 Acres surveyed at the Purchaser's sole
expense by a Florida registered surveyor and shall deliver'a copy of such survey to the
Sellers. If the survey shows any encroachment on the Properties, or that any
improvement on the Properties encroaches ongthe lands of others, the same shall be
treated as a title defect hereunder if raised within the time and in the manner provided for
title objections in this Section. '

Section 4.3: Actions of Trustee: ¢ The=Trustee, Keith Austin, shall execute any and all
documents as are necessary to transfer'the Aequired Assets as set forth in Paragraph I (a) above.

V. REPRESENTATIONSAND WARRANTIES OF SELLERS

Heritage, EM and¢KM, jointly and severally with respect to (b) and (h) below only,
represent and warrant to the/Purchaser that, and: Heritage, except for (b) below, represents and
warrants that, except/as specifically disclosed on Schedule “E” hereto:

(a) Hetitage ‘will have at the Closing, and the Purchaser will acquire at the Closing,
good and marketable title to the 15 Acres;

® The Michaels will have at the Closing, and the Purchaser will acquire at the
Closing, good and marketable title to the 3 Acres;

(c) Heritage is a Florida not-for-profit corporation, duly organized and validly
existing in the State of Florida. Heritage has all requisite power and authority to execute,
deliver and carry out the terms of this Agreement and the consummation of the
transactions contemplated herein.

(d) The execution and delivery of this Agreement and the consummation of the
transactions contemplated herein have been duly authorized by all necessary action on the
part of Heritage. Upon the execution and delivery by the Parties to this Agreement, this
Agreement shall constitute the legal, valid and binding obligations of Heritage,




enforceable against Heritage in accordance with its respective terms, excépt as su;:hi
enforceability may be limited by bankruptcy, insolvency, liquidation, reorganization,
moratorium or other laws affecting the rights of creditors generally and subject to the
exercise of judicial discretion as to the application of principles of equity, regardless of
whether such principles are applied by a court of law or equity.

® Heritage shall have entered into an agreement with the FDBF which such
agreement resolves the Administrative Complaint, as amended, Administrative
Proceeding Number 8300-F-2/01 as filed against it by the FDBF and cures all’
deficiencies in the CM Trust and the Construction Trusts as set forth in such agreement.

(2) Heritage shall have entered into a settlement agreement or have otherwise
resolved the lawsuit styled Gale et al v. Heritage Manor of Memorial Park, Inc., Case
No.CA 3814 (AO), Palm Beach County, Florida, and will defend or otherwise resolve
any other suit filed prior to the date of Closing against Heritage.

(h) The Sellers have not entered into any agreement, arrangement or understanding
with any person which will result in the obligation to ‘pay any finder’s fee, brokerage
commission or similar payment in connection with the transaCtions contemplated herein’
(“Broker Fees”). The Sellers hereby agree, jointly. andiseverally, to indemnify and defend
the Purchaser against and to hold the Purchasér harmléss from any and all loss, cost,
liability or expense (including but not dimited “to attorneys' fees and returned
commissions) resulting from any claim for‘any Broker Fees by any person or entity based
upon such acts or from payment of Bfoker Kees to any person by the Purchaser. This
indemnification and defense obligation shall survive the Closing and/or the termination

of this Agreement.

VL. REPRESENTATIONS AND WARRANTIES OF PURCHASER

The Purchaser represents‘andswarrants to each of the Sellers collectively and individually
that: ‘

(a) The Purchaser is a Florida limited liability company., duly organized and validly
existing irf the, State of Florida. The Purchaser has all requisite power and authority to
execute, deliver and carry out the terms of this Agreement and the consummation of the

transactions contemplated herein.

® The Purchaser acknowledges and agrees that neither Heritage, EM or KM, nor
anyvofficer, employee, agent or representative of Heritage, EM or KM, has made and
makes no representations or warranties whatsoever to the Purchaser, or any agent,
representative or contractor of the Purchaser, with respect. to the condition of the
~ Properties, the Acquired Assets, and/or the Assumed Liabilities, except as specifically set
forth herein. The Purchaser acknowledges and agrees that, except as specifically set forth
herein, it shall purchase and acquire the Properties and the Acquired Assets pursuant to
this Agreement in "as-is/where is" shape and condition, with any and all faults, if any,
without representation or warranty, whether express or implied. Other than as expressly
set forth herein, the Purchaser acknowledges and agrees that the Sellers disclaim the
making of any representations or warranties, express or implied, regarding the 3 Acres
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and/or the Acquired Assets (collectively, the “Assets”) or matters affecting the Assets,
including, without limitation, tax matters, the physical condition of the Properties, title to
or the boundaries of the Properties, pest control matters, soil condition, the use, presence
or release of hazardous materials, other environmental matters, compliance with building,
health, safety, land use and zoning laws, regulations and orders, structural and other
engineering characteristics, traffic patterns and all other information pertaining to the
Properties. The Purchaser acknowledges it has not and shall not rely on any of the
studies, reports, maps or other documents, if any, made available by the Sellers to the
Purchaser, or its representatives, and to the extent that the Sellers have delivered or made
available to the Purchaser any such documents, they have done so strictly “as an
accommodation to the Purchaser and without any representation or warrantyy express or
implied, concerning the accuracy or-completeness of the information”contained in such
documents. The Purchaser acknowledges and agrees that (i) it_has entered into this
Agreement with the intention of relying upon its own investigationof the physical,
environmental, economic and legal condition of the Assets, and (ii) other than those
representations and warranties expressly set forth herein orin any instrument delivered
by the Sellers at the Closing, the Purchaser is not relying upon any representations or
warranties made by the Sellers or anyone acting or claimingyt6 act on the Sellers' behalf

concerning the Assets.

(©) The Purchaser acknowledges and agrées that it has had sufficient access and
opportunity to review information about the“Assets and the Sellers and has had an
opportunity to discuss the Assets and all related business, management and financial
affairs with the Sellers. :

(d) The Purchaser has not entefed into any agreement, arrangement or understanding
with any person which will resultifi the obligation to pay any finder’s fee, brokerage
commission or similar payment ifl corinection with the transactions contemplated herein.
The Purchaser hereby agre€s toindemnify and defend the each of the Sellers against and
to hold each of the Sellers harmless from any and all loss, cost, liability or expense
(including but not limited to"attorneys' fees and returned commissions) resulting from any
claim for any Broker'Fees by any person or entity based upon such acts or from payment
of Broker Fees to\any person by the Purchaser. This indemnification and defense
obligation shall survive the Closing and/or the termination of this Agreement.

(e) THewPurchaser currently has available to it, and will have, at all times through the
date, of Closing, the ability to deliver the Purchase Price funds to the Sellers at the
Closing pursuant to the terms of this Agreement.

COVENANTS OF SELLER AND PURCHASER

Section 7.1: Heritage’s Covenants. Heritage hereby covenants and agrees with the

Purchaser that from and after the date hereof until the Closing, Heritage will cooperate with the
Purchaser in obtaining approval from the Cemetery Board for the issuance of a Cemetery
License to the Purchaser from the FDBF and will cooperate in clearing any title problems that
may arise. Further, except in the ordinary course of business and except with respect to an option
agreement effective in the event no closing occurs pursuant to this Agreement, the Sellers will




not enter into any further agreements with respect to the assets being transferred, without written
consent of the Purchaser.

Section 7.2:  Purchaser’s Covenants. Upon execution hereof, the Purchaser shall
commence all reasonable actions to obtain all consents, approvals, permits and agreements of, to
give all notices, and to make all filings as may be necessary to authorize, approve or permit the
full and complete sale, conveyance, assignment or transfer of the Acquired Assets. Specifically,
within fifteen (15) days from the date hereof, the Purchaser shall file with the FDBF an
application for a Cemetery License. The Purchaser shall pay all costs required to ebtain such
consents, approvals, permits and agreements. '

VIII. SURVIVAL OF REPRESENTATIONS; INDEMNIFICATIONS

Section 8.1: Representations Made By the Parties. All represgntations, warranties and
agreements made by the Parties in this Agreement or in any instrument delivered pursuant to this
Agreement shall survive the Closing. :

Section 8.2: Indemnification of Sellers by the Purchasef. The Purchaser shall on
demand, promptly indemnify and hold harmless each of the Sellers, their successors and assigns,
employees, shareholders, members, officers, directors, tfustees, representatives and agents, from,
and reimburse them for, any losses, damages, liabilities] deficiencies and expenses (including
reasonable attorneys' fees) incurred by them after thendate of the Closing by reason of, in
connection with or arising out of (1).a breach ofithis Agreement by the Purchaser; (2) any of the
Acquired Assets, including, without limitatien, the\Customer Contracts and any claim arising out
of or related to any Customer Contraét; (3), any development of the Properties; (4) any
~ construction on the Properties; (5) any’fajlure by the Purchaser to pay and/or perform any of the

Assumed Liabilities; (6) the Purchaser’s operation of a business on or related to the Properties;
(7) any deficiency in the CM Tuiist or_the Pre-Construction Trusts other than that which is cured
by Heritage pursuant to a.settlément’ or other resolution of the Administrative Complaint, as
amended, Administrative Proceeding Number 8300-F-2/01; and (8) that certain purported
agreement dated January 8, 200% entitled “Deborah L. Hotchkiss Employment Contract”. In the
event there is a claim brought against any or all of the Sellers, for which they are seeking
indemnification under this Agreement, then they shall promptly notify the Purchaser in writing
with the specifies*ef such claim(s), and the Purchaser shall thereafter, at its own expense, defend
against, and/ot satisfy, any such claim as is governed by this Agreement.

IX. MISCELLANEOUS

Section 9.1: Notices. All notices, requests, demands and other communications which
are required or permitted to be given under this Agreement shall be in writing and shall be
deemed to have been duly given upon the delivery or mailing thereof, as the case may be, if
delivered personally or sent by registered or certified mail, return receipt requested, and postage

prepaid, as follows:




If to Sellers, to:

and

with copy to:

and

and

1f to Purchaser, to:

with copy to:

or to such other pérsons or addresses as any party hereto shall specify by notice in writing to the

Kathleen Michael

c/o Ted Michael, Jr.

5830 Snowshoe Circle
Bloomfield, Michigan 48301

Elishka Michael
10460 Prestwick Road
Boynton Beach, Florida 33436

Michael D. Karsch, Esq. and Rebecca Hamilton, Esq
Sachs, Sax & Klein, P.A.

301 Yamato Road, Suite 4150

Boca Raton, Florida 33431

David Blattner, Esq.

Ruden, McClosky, Smith, Schuster & Russell, P.A.
200 East Broward Boulevard

Fort Lauderdale, Florida 33301

Michael Hainer, Esq.
Hainer & Berman, P.Cs

- 24255 West Thirteen Mile Road

Suite 270
Bingham Farms,*Michigan 48025

David Geldstein
6901, W4 Cypress Head Drive
Parkland, Florida 33067

Paul J. Lane, Esq.
2755 E. Oakland Park Blvd., Ste. 300
Ft. Lauderdale, Florida 33306

other Parties hereto pursuant to this Section.

" Section 9.2: Entire Agreement. This Agreement sets forth the entire Agreement and

understanding of the Parties hereto with respect to the transactions contemplated hereby and
supersedes any and all prior agreements and understandings relating to the subject matter hereof.
No representations, promise or statement of intention has been made by any party hereto which
is not embodied in this Agreement or the written statements, certificates, exhibits or other
documents delivered and none of the Parties shall be bound by or liable for any alleged

representation, promise or statement of intention not set forth herein or therein.




Section 9.3: Amendment; Waiver. Except as otherwise expressly provided herein, this
Agreement may be amended, modified, superseded or cancelled, and any of the terms,
representations, warranties, covenants or conditions hereto may be waived, only by written
instrument executed by the Parties.

Section 9.4: Governing Law. This Agreement shall be governed by and construed and
enforced in accordance with the Laws of the State of Florida, and venue for any litigation shall
be in Palm Beach County, Florida.

Section 9.5: Captions. The articles and section headings contained in this Agreement are
for convenience and reference only, and the words contained therein shall in no way be held or
deemed to define, limit, describe, explain, modify, amplify or add to /the interpretations,
construction or meaning of any provision or the scope or intent of this_Agreement, nor in any
way affect this Agreement

Section 9.6: Counterparts. This Agreement may bes€xécuted in any number of
counterparts, each of which shall be deemed to be an original\instrument and all of which
together shall be construed as a single Agreement.

Section 9.7: Severability. In the event any pfovisien of this Agreement is held to be
~invalid or unenforceable, such invalidity or unenforceability shall not affect the validity or
enforceability of any other provision hereof.

Section 9.9: No Waiver. The failuresof any,party to insist in any one or more cases upon
the strict performance of any of the terms, €ovenants, conditions, provisions or agreements of
this Agreement shall not be construedsas a waiver or a relinquishment for the future of such term,
covenant, condition, provision or Agreement.

Section 9.10: Non-Compete. sThe Sellers and their respective immediate families agree
that they will not, either individually or collectively, directly or indirectly, alone or as a member
of a partnership, or as anjoffieer, director, employee, ¢onsultant or shareholder of any other
entity, open or opetate of be employed by a business for the operation of a cemetery,
mausoleum, chapél, funeral home, or similar service within Broward, Dade, St. Lucie, Martin
Monroe or Palffi"Beach Counties in Florida, for a period of seven (7) years from the date of

Closing.

Section 9.11: Parties Responsible for Their Own Expenses. Except as otherwise set forth
herein, each*of the Parties shall pay their own respective professional fees and expenses incurred
in connection with the preparation, execution and delivery of this Agreement, and other related

documentation.

Section 9.12: Attorneys’ Fees. If any legal action or other proceeding is brought for the
enforcement of this Agreement, or because of an alleged dispute, breach, default or
misrepresentation in connection with any provision of this Agreement, the prevailing party shall
be entitled to recover reasonable attorneys' and paralegals’ fees, court costs and all expenses
(including, without limitation, all such fees, costs and expenses incident to appellate, bankruptcy,

1Y -




post-judgment and alternative dispute resolution proceedings), incurred in that action or
proceeding, in addition to any other relief to which such party may be entitled.

Section 9.13: Assignment. Neither this Agreement nor any rights hereunder, in whole or
in part, shall be assignable or otherwise transferable by the Purchaser, except with the prior
written consent of the Sellers, which such consent may be withheld in their sole discretion.
However, the Purchaser may assign its rights under this Agreement to one or more entities in
which David F. Goldstein is the principal, without such consent.

Section 9.14: Radon Gas: RADON IS A NATURALLY OCCURRING RADIOACTIVE
GAS THAT, WHEN IT HAS ACCUMULATED IN A BUILDING IN<¢SUFFICIENT
QUANTITIES, MAY PRESENT HEALTH RISKS TO PERSONS WHO AREWEXPOSED TO
IT OVER TIME. LEVELS OF RADON THAT EXCEED FEDERAL AND STATE
GUIDELINES HAVE BEEN FOUND IN BUILDINGS IN FLORIDA %ADDITIONAL
INFORMATION REGARDING RADON TESTING MAY BE OBTAINED FROM YOUR
COUNTY PUBLIC HEALTH UNIT.

Section 9.15: Contact with Customers. Upon the€xecution of this Agreement, the
Purchaser and the Sellers will jointly contact customers in/writing and advise them of the
scheduled acquisition. Any additional communications Will besmade only with the approval of
the Sellers. The Sellers will cooperate with the Purghaser’s reasonable requests with respect to
such communications, which will include a meeting With those customers who request such a
meeting, to which the Sellers shall be invited /The Sellers and the Purchaser agree that neither
will communicate with any third party withdut the prior written consent of the other; provided,
however, that “third party” shall not include any of Heritage’s customers or any party to whom
communication is necessary in order torpegform hereunder.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]




V2

IN WITNESS WHEREQOF, the Parties have caused this Agreement to be duly executed
and delivered as of the date first set forth above.

Signed and delivered
in the presence of;

/

Lad =
X v

Sig ed and delivered

:&-}ﬂ\/P & M‘—-‘d—\;

Signed and delivered
ip the presepcg of:

Signed, sealed and delivered

in the presence of:
i
> I /P

/

HERITAGE MANOR OF MEMORIAL PARK, INC.

By: /// //’VQW\;‘ %7 Skl
Print ‘Name: A/ =¥ A/A&C’/’é LY CRIL A

‘Dated 7 - — T - &2 J/[Cﬁ ?zeldoyﬁr'

ELI E. MICHAEL

/ /J/DA 5%

Dafed:. Ju\q 20, 2007

KATHLEEN I.. MICHAEL
ez bbiny sl T e b el

Dated: T Feo Y D2
-7

MEMORIAL PARK OF BOCA RATON, INC.

By: A edLopml el
Print Name: /(/1 T Ja 2@ g A ST CA e L
Dated: _ 7 ~sz-gpz—" Vice Presidendt

DFG GROUP
Yy

Dated: '8 ‘oil-a A




SCHEDULE “A”
THE PROPERTIES

The 3 Acres:

Parcel number of 06-42-47-11-00-000-1020 and legal description as follows: 11-47-42, NLY
234.7 FT OF SLY 1092.40 FT & NLY 234.7 FT OF SLY 753.19 FT OF WLY 300 FT QF ELY

350.02 FT OF NE 1/4.
The 15 Acres:
Parcel number of 06-42-47-11-00-000-1100 and a legal description as follows: 11-47-42, N

569.43 FT OF S 1092.43 FT OF W 1430.10 FT OF E 1480.12 FT (LESS' N 234.70 FT& S
234.70 FT OF ELY 300 FT) OF NE 1/4 AS IN OR6829 P1947.
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SCHEDULE “C”
- THE CM TRUST

Account Number: I, SunTrust Bank




SCHEDULE “D”
THE PRE-CONSTRUCTION TRUSTS

Account Number: NG . SunTrust Bank
Account Number: I . SunTrust Bank
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SCHEDULE “E”
SELLERS’ SCHEDULE OF EXCEPTIONS

Section V(a): Taxes for the year of Closing and subsequent years, zoning restrictions,
~ prohibitions, limitations and conditions imposed or required by any governmental body or
agency, all matters appearing on the plat and/or common to the subdivision, including utility
easements, and entombment rights of purchasers pursuant to Customer Contracts.




SECOND AMENDMENT TO PURCHASE AND SALE AGREEMENT

THIS SECOND AMENDMENT TO PURCHASE AND SALE AGREEMENT ("Second
Amendment") dated as of the "Effective Date" (as hereinafter defined), 1s made and entered into
among DFG GROUP, LLC, a Flonda limited liability company ("Purchaser"), UNIVERSITY
FINANCIAL PLAZA ASSOCIATES, LTD., a Flonda Ilimited partnership ("UFPA"),
HERITAGE MANOR OF MEMORIAL PARK, INC., a Flonda not-for-profit corporation
("Heritage"), ELISHKA E. MICHAEL, an individual ("EM") and KATHLEEN I. MICHAEL, an
individual ("KM"). Together, EM and KM are hereinafter collectively refefred to as the
"Michaels"; collectively, Heritage and the Michaels are hereinafter referred to"as the "Sellers";
and collectively, Sellers, Purchaser and UFPA are hereinafter referred to as the "Parties”.

RECITALS:

WHEREAS, Purchaser and Sellers entered into that certain Purchase and Sale Agreement
dated as of Augustl, 2002, and amended as of November7y 2002 (collectively,’ the
"Agreement”); and

WHEREAS, the Parties desire to amend th€ tesmsband provisions of the Agreement
pursuant to the terms and provisions of this SecondyAmendment; and

WHEREAS, Purchaser has requested ‘that UFPA provide security for Purchaser's
obligations hereunder, as hereinafter set fofth, and UFPA has agreed to mortgage the "Mortgaged
Property" (as hereinafter defined) in eonsideration of payment by Purchaser to UFPA in the
amount of ONE THOUSAND DOLLARS ($1,000) and other good and valuable consideration,
the receipt thereof, is hereby acknowledged by UFPA; and

WHEREAS, Sample Finanefal Plaza, Inc., a Florida corporation, is the sole general
- partner of UFPA and EdwardyEalcone, Arthur Falcone (collectively, the "Falcones”) and Robert
Falgeone are the only limited'partners of UFPA and the sole shareholders of the. general partner
and the Falcones also will, on or before the Closing, have a direct or indirect ownership interest
in DFG.

NOW, THEREFORE, in consideration of the mutual covenants and agreement contained
herein, TEN_DOLLARS ($10) and other good and valuable consideration, the receipt and
sufficiencynof which is hereby acknowledged, the parties, each intending to be legally bound, do
hereby agree as follows: ‘

l. The foregoing recitals are true and are incorporated in this Second Amendment by
this reference. )

meaning as set forth in the Agreement unless the context indicates a different meaning.

2. Capitalized terms used herein and not otherwise defined shall have the same
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3. In case of any conflict or ambiguity between the terms and provisiohs of the
Agreement and the terms and provisions of this Second Amendment, the terms and provisions of
this Second Amendment shall control to the extent of such conflict or ambiguity.

4, Article II of the Agreement is hereby deleted in its entirety and the following is
inserted in lieu thereof:

"II. ~PURCHASE PRICE, DEPOSIT AND PAYMENTS

Section 2.1: . Purchase Price. The aggregate purchase’ price
("Purchase Price") to be paid by Purchaser to Sellers shall be thesSum total
of SIX MILLION ONE HUNDRED TWENTY-FIVE THOUSAND
DOLLARS ($6,125,000).

Section 2.2:  Allocation of Purchase Price. The Purchase Price
shall be allocated as follows; provided, however,¢hat Sellers may revise
such allocation prior to the date of Closing/iponingtice to Purchaser
depending on the amount of receivables at Closing: '

The 3 Acres: $ 318,000.00

The 15 Acres and Mausoleum Business: $5,540,000.00

Customer AccountsReceivable: $ 257,000.00
Non-Compete Agreement: $_ 10,000.00
Total Purchase Pfice: ’ $6,125.000.00

Sectiodf 2.3; Deposit. Purchaser has previously delivered to Sachs
Sax & XKlein, P.A., as Escrow Agent, the total sum of TWO HUNDRED
FIETY ‘THOUSAND DOLLARS ($250,000) ("Original Deposit").
Pursuant to the Agreement, the Deposit has been released to Sellers. The
Original Deposit is non-refundable but shall be credited to the Purchase
Price at Closing.

Within two (2) business days of the execution of this Agreement,
Purchaser shall either (a) deliver to Ruden, McClosky, Smith, Schuster &
Russell, P.A. ("Ruden McClosky") SEVEN HUNDRED FIFTY .
THOUSAND DOLLARS ($750,000) ("Additional Deposit”) by cashier's
check or wire transfer of federal funds or (b) terminate this Agreement. If
Purchaser does not terminate this Agreement, Purchaser shall deliver the
Additional Deposit to Ruden McClosky. Ruden McClosky shall hold the
Additional Deposit in escrow pursuant to the terms and provisions of the
Agreement and this Second Amendment. The Additional Deposit, if this
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Agreement is not terminated, is and shall remain non-refundable (except
in the event of default by Sellers under this Second Amendment) to
Purchaser but shall be applied to the Purchase Price at Closing. Provided
Purchaser executes and delivers a Form W-9 to Ruden McClosky, the
Additional Deposit will be placed in an interest-bearing account with
interest accruing to the benefit of Purchaser. If Purchaser terminates this
Agreement, Sellers shall have all rights and remedies available to them
under this Agreement. Nothing contained in this Section 2.3 shall be
deemed to be a waiver by Sellers of any rights they may have against
Purchaser or David Goldstein, if any, under or arising out ‘of this
Agreement at law or in equity. However, UFPA shall have mo™hability
except for the Additional Deposit as set forth in this Second Amendment.

Section 2.4: Payment of Purchase Price. The balance of the
Purchase Price shall be paid at Closing to Sellers_ as, follows: (a) ONE
MILLION FIVE HUNDRED THOUSAND DOLEARS($1,500,000) shall
be paid by Purchaser by cashier's check or wire, transfer to Sellers; and
(b) Purchaser shall execute and deliver a premissory note payable to
Heritage in the amount of THREE MILEION SIX HUNDRED
TWENTY-FIVE THOUSAND DOLLARS($3,625,000) ("Note") in form
attached hereto as'Exhibit A, and made a,part hereof. The Note shall be

-due and payable on the earliergo ‘oceur of: (a)ten (10) business days
following the date Purchaser's Amended Application to the Cemetery

Board is approved by the” Cemetery Board; or (b) May 30, 2003 (the
"Maturity Date"). Interest shall accrue on the entire outstanding principal.
balance of the Note at{the/rate of interest imputed by the Internal Revenue
Service. No paymeénts shall be due prior to the Maturity Date but on the
Maturity Date, the outstanding principal balance and all accrued and
unpaid interest shall"be immediately due and payable. The Note shall be
secured by a figst mortgage, in the form attached hereto as Exhibit B , and
made a part hereof ("Mortgage") on property owned by UFPA located in
Coral'Springs, Florida, more particularly described on Exhibit C, attached
hereto and made a part hereof ("Mortgaged Property").”

Section 3.1 of the Agreement is amended to provide that the Closing shall occur

on or beferesMarch 21, 2003. However, Purchaser shall use its best efforts to close on March 17,

2003.

6.
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Section 3.2 of the Agreement is hereby amended to add the following:

"(f)  Sellers shall deliver the duly executed and acknowledged
Deeds, Sellers' Affidavits, FIRPTA Certificates, Assignment of Funds,
Assignment and Assumption and Indemmnification Agreement and Non-
Competition Agreement. copies of which have been delivered to
Purchaser. In addition, Sellers shall terminate the existing Construction
Contract with Harlan Newton Mausoleums, Inc.




g)  The original termination of Unity of Title from the City of
- Boca Raton, Florida (the "City") provided that Seller executes and delivers
a new Unity of Title acceptable to the City at Closing.

(h) A copy of the Stipulation resolving the Administrative
Complaint signed by Heritage to be presented to the Florida Department
of Financial Services ("Department”). If the Department executes_the
Stipulation after Closing, Sellers shall provide evidence thatwthe
Department has executed such Stipulation.”

7. Section 3.3 of the Agreement is hereby deleted in its entirety and jthe following
insert in lieu thereof:

"Section 3.3: Actions_of Purchaser at Clesing. At Closing,
Purchaser shall deliver to the Michaels and to\ Hentage, respectively,
(a) cash or cashier's checks in the amounts proyided’for in Section 2.4
above; (b) the Note and Mortgage; (c) such othér certificates, instruments
and documents as required to be delivered\by Ptrchaser pursuant to the
terms of this Agreement; and (d) Pdrchdser's counsel shall deliver an
opinion as to the enforceability ©f the Note and Mortgage and due
-authorization and authority of Parchaser and UFPA to enter into the Note
and Mortgage respectively."

8. All conditions precedent’to Rlirchaser's obligation to close set forth in Sections 4.1
and 4.2 of Article [V of the Agréemént are hereby deemed to be satisfied or waived by
Purchaser. Notwithstanding the/foregoing, because the Maturity Date of the Note is related to
the approval of Purchaser's Amended Application to the Cemetery Board, Purchaser shall file its -
Amended Application on or before'February 25, 2003. Purchaser shall provide copies of all such
filings to Sellers' counsel and)Sellers' counsel shall have the right to have direct contact with the
Cemetery Board and, the Department Staff with regard to such Application. Sellers shall, at
Purchaser's expengé,cooperate with Burchaser with respect to such filing and, if necessary, will
join in and sign-any stich applications. Nothing contained in this Paragraph shall be deemed to
reinstate or ré-impdse the approval by the Cemetery Board of the Amended Application as a
condition precedent to Purchaser's obligation to close or pay the Note on the Maturity Date.

9. Section 7.1 of the Agreement 1s hereby modified by adding the following at the
end of said Section:

"Sellers will not materially change the current operation of the Cemetery
prior to Closing.”
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10. Section 9.1 of the Agreement is hereby modified by adding the following:
"Notices to UFPA and Purchaser will also be delivered as follows:

University Financial Plaza Associates, Ltd.
c/o Transeastern Properties, Inc.

3300 University Drive

Coral Springs, Florida 33065

with copy to:

Nason, Yeager, Gerson, White & Lioce, P.A.
United National Bank Tower - Suite 1200
1645 Palm Beach Lakes Boulevard

West Palm Beach, Florida 33401

Attention: Gary Gerson, Esquire”

11.  The Non-Compete as referenced in Section 9710,0f the Agreement will be
evidenced by the Non-Compete Agreement in the form attachedihiereto as Exhibit D, and made a
part hereof.

12. Seller's Covenants. While this.Second Amendment is in effect, Sellers shall
observe the following covenants:

A. Sellers shall arrang@itoskeep in force all existing hazard and public liability
insurance for the Properties.

B. Sellers shall perform all material obligations under the Construction
Contracts.

C. Sellers 8hall not dispose of any interest in the Properties or the other

~ Acquired Assets and shall not mortgage, pledge or subject to lien or other encumbrance with any
interest in the Propérties or any of the other Acquired Assets.

D. Sellers shall not terminate, cancel. amend or modify any of the Customer

Contracts, eXcept-ds provided in this Second Amendment, without Purchaser's prior written
consent, which-consent shall not be unreasonably withheld or delayed.

E. Sellers shall not sign or consent to any zoning or other change affecting
the use ofthe Properties or any of the other Acquired Assets.

13. Purchaser's Covenants. While this Second Amendment is in effect and until the
Note is paid in full, Purchaser shall observe the following covenants:

A. All actions of Purchaser, including any construction of any improvements,
shall be in compliance with any and all applicable zoning, building and any other state, federal
and local laws, ordinances, rules, regulations, including without limitation, all of those which

relate to the operation or construction of the Cemetery in the State of Florida;
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B. Purchaser has and shall maintain all licenses, permits, approvals relating to
the operation or construction of the Cemetery or any other aspect of its operation or construction
of the Cemetery;

C. Sellers shall not default in the performance of its obligations under any
matenal contract;

D. Purchaser shall immediately upon closing the transactions contemplated
by the Purchase Agreement continue construction of the north and south buildings;

E. Purchaser shall immediately give Sellers written notice(s)-of (d) any event
of default under any other contract in an amount in excess of ONE HUNDRED THOUSAND
DOLLARS ($100,000), to which Purchaser is a party or (b) any litigation sm*which«the amount of
damages claimed is in excess of ONE HUNDRED THOUSAND DOLLARS (§100,000);

F. Except for the transfer of the membership”interests in Purchaser to the
Falcones or entities owned by the Falcones or to investors withrrespect to the Private Placement
Memorandum to be offered by Purchaser (provided David Goldstein or the Falcones retain
control of Purchaser such that approval of the Cemetery Boardussnot necessary), there shall not
be a change in the ownership of any membership interest in Purchaser;

G. Purchaser shall allow no awork orvconstruction to be completed on the
Cemetery premises or which specifically fabrigated for incorporation into the Cemetery premises
which have not been fully paid prior to thesrecording of a Notice of Commencement or which
could constitute a lien on the Cemetery pfemises, Purchaser shall comply with all provisions of
the construction laws on the State of Eloridatincluding, but not limited to, the provisions relating
to payment contained therein; '

H. Purchaser shall/release or bond any construction lien or equitable lien
which may be filed against.the assets of Purchaser, including the Cemetery, within fourteen (14)
days of service of the Complaint«for foreclosure of the lien; and

of business:

14. Risk0f Loss Upon Damage. If between the date of this Second Amendment and
the Closifig=Date, all or any part of the Properties is damaged by fire, flood or other casualty,
Sellers shall\notify Purchaser in writing by the earlier of five (5) days after the occurrence of
such damage or the time of Closing, of the facts and circumstances surrounding such damage and
whether Sellers elect to attempt to repair such damage by the time of Closing so as to restore the
Properties to a similar condition as existed prior to the occurrence of such damage. Upon such
notice, one of the following shall occur:

A. If the amount of the estimate to repair such damage is THREE
HUNDRED THOUSAND DOLLARS ($300,000) or more and Sellers' written notice indicates
that Sellers do not elect to attempt to repair such damage, this Second Amendment shall, upon
Purchaser's election either (i) terminate the Agreement and the Additional Deposit shall be

forthwith delivered to Purchaser and, upon delivery of the Additional Deposit to Purchaser,
FTL:997489:18 ‘
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neither party shall have any further obligations to the other party under the Agreement, or
(i1) proceed to Closing, whereupon the amount equal to the sum of the insurance proceeds paid to
Sellers plus the deductible for the insurance policies under which such proceeds were paid shall
be credited to Purchaser and Sellers shall assign to Purchaser all of Sellers' rights to receive
insurance payments not yet received.

B. If the amount estimated to repair such damage is less than THREE
HUNDRED THOUSAND DOLLARS ($300,000), Sellers and Purchaser shall perform their
respective obligations under this Agreement and there shall be no diminution or abatementof the
Purchase Price and (i) at the Closing, an amount equal to the sum of the insurance€ proceeds paid
to Sellers plus the deductible for the insurance policies under which such proeceeds were paid
shall be credited to Purchaser and Sellers shall assign to Purchaser all of Sellers' rights to receive
insurance proceeds not yet received or (ii) in the event Sellers provide written'netice that Sellers
elect to attempt to repair such damage, all insurance proceeds paid or payable shall belong to
Sellers and all repairs shall be made prior to Closing.

15. Closing Charges and Procedures.

A. Taxes for real property and personal property shall be prorated based on
the current year's taxes. If the current year's tax assessments are not available, taxes will be
prorated based on the prior year's taxes. Any tax progdtion based on an estimate may, at the
request of either party hereto, be readjusted uponsreceipt of the tax bill. '

B. The following items™are to be prorated or adjusted as of midnight
preceding the Closing and shall be readjusted between Purchaser and Sellers after the Closing if
the information upon which the proration or, adjustment was made is found to be incorrect or
inaccurate: water, sewer, electric and'ether/utility charges and deposits relating to the Properties
which are accrued and unpaid asfof the Closing Date or have been prepaid by the Sellers beyond
the Closing Date, with the amount/of such utility charges and deposits to be based upon
statements or upon meter readings conducted as of the Closing Date.

16. Notwithstanding anythmo to the contrary contained 1n the Agreement, Heritage
covenants and agrees‘as follows:

A. Heritage shall be solely responsible for, and hereby agree to pay, any
deficiency imthes&M Trust and the Pre-Construction Trust arising pursuant to the Stipulation and
any deficietiey-in the CM Trust or the Pre-Construction Trust arising after November ___, 2002
(the date of'the Department's closing audit of the trust funds), through the date of Closing. Until
the Department signs the Stipulation, Heritage will be responsible for all trust deficiencies
anising pnor to the Closing Date;

B. Heritage shall be solely responsible for, and pay all amounts due and
owing in connection with that certain purported- agreement dated January 8, 2001, entitled
"Deborah L. Hotchkiss Employment Contract” for the period prior to and including the date of
Closing. Notwithstanding the foregoing, Sellers shall have the right to terminate such contract
prior to Closing and to settle any and all claims of Deborah L. Hotchkiss. However, nothing
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contained herein shall be deemed to be an acknowledgement by Sellers of the validity of such
contract or any claim that Deborah L. Hotchkiss may have thereunder;

C. Heritage shall be and remain fully responsible for the law suit styled Gale,
et al. vs. Heritage Manor of Memonal Park, Inc., Case No. 3814(A0), Palm Beach County,
Flonda;

D. Heritage shall be responsible and pay all liabilities in connection with
those matters that Heritage is solely responsible for pursuant to Section I(c) of the Agreement.
Heritage shall also be responsible to discharge construction liens on the Propefties up to and
including the date of Closing, which are not covered by title insurance and, at Closing, will upon
the Purchaser’s request, terminate all Construction Contracts, including, but not limited to, the
Construction Contracts with Harlan Newton Mausoleums, Inc. Sellers will'provide such other
documentation reasonably requested by the Title Company necessary tojidelete all matters
pertaining to construction liens;

E. Heritage shall be responsible for and pay all obligations arising In
connection with (i) any of the Customer Contracts that beCome "at need”" prior to the date of
Closing provided Sellers have received notice of such claim priopto Closing, (i1) the cancellation
of any Customer Contracts for which Sellers have regéivedinotices of cancellation (which as of
the date hereof, pertain to seventeen [17] customer contracts for thirty-two [32] crypts, three [3]
of which are part of the Gale lawsuit) (the "Excluded Customer Contracts”) and such
cancellations are made prior to the maturity dateiof the’Promissory Note. If Heritage is liable for
any such Excluded Customer Contracts, Heritage shall receive credit for all sums held in the CM
Trust and the Pre-Construction Trust. Netwithstanding the foregoing, Purchaser shall use good
faith efforts to resolve complaints ifivolving the Excluded Customer Contracts such that no.
refund shall be paid on such Excludéd L£ustomer Contracts, (iii) except with respect to the
Excluded Customer Contracts,(any lability in excess of the face amount of the Customer
Contracts awarded to a Customer, Contract holder in a law suit against Purchaser prior to the
Maturity Date of the Notedor any action arising during Heritage's ownership and operation of the
Property and the businessiconducted thercon prior to the date of Closing; and (iv) any other
lawsuit not related to’the foregoing but arising out of actions occurring prior to the Closing Date
which is filed prior to the six (6) month anniversary of the Closing, provided, however, that’
Heritage shall Haveyno liability for any matter caused by Purchaser, including, without limitation,
design changes or failure to meet construction deadlines under applicable law. Furthermore,
Heritage shall,n6t be responsible under any subsection of this Paragraph 16E for any statutory
interest onfor any actions or omissions taken by Purchaser or arising after Closing including,
without limitation, any changes in the design or construction of the Cemetery, failure to meet
construction deadlines under applicable law or violation of applicable State law; and

F. Heritage shall forthwith reimburse, within fifteen (15) days of request, the
Purchaser for all costs, damages, liabilities and fees (including, but not limited to, reasonable
attorneys' fees through all appellate levels) incurred by Purchaser with respect to any of the
foregoing items for a period not to exceed the dates set forth above or six (6) months from the
date of Closing, whichever occurs first. Notwithstanding anything contained herein to the
contrary, except for the liabilities set forth in Paragraphs 16A, 16B. 16C, 16D, 16E(i) and
16E(ii), Heritage shall have no liability for any such costs, damages, liabilities or fees until such
FTL:997489:18
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expenses exceed FIFTY THOUSAND DOLLARS ($50,000) in the aggregate. Purchaser shall
be responsible for the first FIFTY THOUSAND DOLLARS ($50,000) of such expenses.
Further, Heritage's total liability (except for the liabilities set forth in Paragraphs 16A, 16B, 16C,
16D, 16E(1) and 16E(i1)) shall not exceed THREE HUNDRED FIFTY THOUSAND DOLLARS
($350,000). Upon the Maturity Date, THREE HUNDRED FIFTY THOUSAND DOLLARS
($350,000) shall be placed in escrow with Ruden McClosky as security for Heritage's obligations
hereunder. The Escrow Funds shall be released to Heritage if no claim has been made for same
by the six (6) month anniversary of Closing. If Purchaser makes a claim hereunder, the Escrow
Funds shall not be released to the extent of the amount of the claim, which claim shall bexmade
in good faith. The parties shall execute a reasonably acceptable Escrow Agréement prior to
Closing. Hentage shall have the right to defend or prosecute any litigation inwolvingsuch claim
with counsel of Heritage's choosing. Except for the liabilities set forth in Paragraphs 16A, 16B,
16C, 16D, 16E(i) and 16E(ii) which shall remain outstanding until paid, 1f sueh liability arose
during the periods set forth in this Second Amendment, Heritage's liability under the Agreement
and all covenants, obligations, indemnities, representations and warranties under the Agreement
shall terminate and expire on the dates set forth in Paragraph 16E(iii), Paragraph 16E(iv) and the
six (6) month anniversary of Closing for all other matters. In casezof any conflict between the
provisions of this Paragraph and the provisions of Section 8:3¢of the Agreement, the provisions
of this Paragraph shall control. Other than the obligationo déliver documents at Closing, the
Michaels' shall have no liability whatsoever to Purchaser under this Paravraph 16 or any other
provision of the Agreement.

Other than the representations and ‘warranties expressly set forth herein, Purchaser

1s purchasing the Acquired Assets and Cemetery on an "AS IS" "WHERE IS" basis and there is -

no express or implied warranties.

17. Environmental. Purchaser shall have the right to conduct a Phase | environmental
test on the Property prior to Closing. If the Phase [ environmental testing uncovers any material
environmental problems (1.e., the rem€diation costs for which could exceed FIFTY THOUSAND
DOLLARS [$50,000]), Sellers_shall have the right but not the obligation to cure any such
problems prior to Closing and in the event such problems are not cured by Closing, Purchaser
shall have the right 16 terminate the Agreement and receive the return of the Additional Deposit,
whereby Sellers and Purchaser shall be relieved of all further obligations under the Agreement,
except liabilitigs arising prior to the execution of this Second Amendment. Purchaser shall keep
the results of all such tests confidential and, upon termination of the Agreement, shall deliver all
reports topSellers.

18. Appraisal. Sellers shall have the right to obtain an appraisal ("Appraisal”) of the
Mortgaged Property prior to Closing. If the Appraisal shows the value of the Mortgaged
Property is less than TWO MILLION FIVE HUNDRED THOUSAND DOLLARS ($2,500,000),
and Purchaser agrees with the valuation set forth in the Appraisal, Purchaser shall deposit the
difference between TWO MILLION FIVE HUNDRED THOUSAND DOLLARS (52,500,000)
and the appraised value of the Mortgaged Property in escrow with Ruden McClosky. Said funds
shall remain in escrow until the Note is paid in full. If Purchaser does not agree with the
valuation set forth in the Appraisal, Purchaser and Sellers shall mutually agree on an independent
appraiser who shall re-appraise the Mortgaged Property ("Second Appraisal”) and such
appraiser's valuation of the Mortgaged Property shall be conclusive. [f such Second Appraisal
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shows the appraised value to be less than TWO MILLION FIVE HUNDRED THOUSAND-
DOLLARS ($2,500,000), Purchaser shall deposit the difference between the TWO MILLION
FIVE HUNDRED THOUSAND DOLLARS ($2,500,000) and the appraised value of the
Mortgaged Property in escrow with Ruden McClosky. Said funds shall remain in escrow until
the Note is paid in full.

19.  The term "Effective Date" or such other similar term shall mean the last date upon
which this Second Agreement has been fully executed by all parties and such fully-executed
Second Amendment has been delivered to the other party.

20. This Second Amendment may be executed in any number of counterparts, each of
which shall be deemed an original, and all of which, together, shall constitute one/and the same

instrument. Facsimile signatures shall be deemed to be original.

21. Except as modified hereby, the terms and provisions.of the Agreement are hereby
ratified and confirmed. Sellers' prior termination of the Agreement is hereby rescinded.

[THE REMAINDER OF THIS PAGE LEFTINTENTIONALLY BLANK]
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IN WITNESS WHEREOEF, the Parties have caused this Second Amendment to be
exocuted and delivered as of the dato set forth below their respective signatures,

Witnesses. PURCHASER:

DFG GROUP, LLC, a Florida iimited liability
company

Dntc&:_.i_— 1Y 2

. UFPA:

UNIVERSITY FINANCIAL PLAZA
ASSOCIATES, LTD., a Flerida limited
parmecship

By - —_—
Printed Namo:
Tide: AN /
Dautod: N

HERITAGE:

HERITAGE MANOR OF MEMORIAL PARK.
INC,, a Florida not-for-profit corporation

By:
Prioted Name: -
Title: :
Dated:
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IN WITNESS WHEREOF, the Parties have caused this Second Amendment to be
executed and delivered as of the date set forth below their respective signatures. -

Witnesses: PURCHASER:

DFG GROUP, LLC, a Fiorida limited liability
company

By:
Printed Name:
Title:

Dated:

UFPA:

UNIVERSITY FINANCIAL PLAZA
ASSOCIATES LTDY, a Flonda limited
partnership

By:
Printed Name:
Title:

Dated:

HERITAGE:

HERITAGE MANOR OF MEMORIAL PARK,
INC., a Florida not-for-profit corporgtion

SRR WY - B L By g paopfoy N T2 oAy
______ — 7/\J \ \ . Printed Name: Z-L‘\\MQA — e frled |
VNN Title: - -

Dated: —= 1 vy~
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KATHLEEN I. MICHAEL

AR
Dated: > ¢ ’-\/ LNy
! .




- EXHIBIT A

PROMISSORY NOTE

$3,625,000.00 , Florida
, 2003

1. BORROWER'S PROMISE TO PAY

FOR VALUE RECEIVED, the under51gned DFG GROUP, LLC, a Flonda limited liability
company ("Borrower") with a post office address at
, Attention: , promlses to pay to the order
of HERITAGE MANOR OF MEMORIAL PARK, INC., a Flomda“not-for-profit corporation,
ELISHKA E. MICHAEL and KATHLEENI MICHAEL, wvith a post office address at
(collectively, hereafter called
"Lender") the principal sum of THREE MILLION SIX HUNDRED TWENTY-FIVE THOUSAND
DOLLARS (3$3,625,000). The principal of this Promissory Nete ("Note") shall be due and payable
as set forth in that certain Purchase and Sale Agreementdated August 1, 2002 ("Agreement"), as
amended by the First Amendment dated November 27, 2002 ("First Amendment”), and Second
Amendment to Purchase and Sale Agreement dated February _ , 2003 ("Second Amendment")
(the Agreement, First Amendment and SecoAdyAmendment are sometimes hereinafter collectively
referred to as the "Purchase Agreement"), butifino-event later than May 31, 2003 ("Maturity Date").

Interest on the outstanding principal bdlanee shall accrue at the percentage rate per annum which is
the rate imputed by the Internal Revenue Service (One and Fifty-Six One Hundredths percent
[1.56%] as of the date hereof) and shallibe paid on the Maturity Date.

2. PLACE OF PAYMENT

All payments ofprmmpal and/or interest are payable at the office of Lender
,or at such other place as the holder hereof may from time to
time designate(in wtiting, in lawful money of the United States of America, which shall be legal
tender for piblic and private debts at the time of payments, without deduction for or on account of
any present-or future taxes, duties or other charges levied or imposed on this Note or the proceeds
hereof, or upon the Borrower or Lender by any govermnment, or any instrumentality, authority or
political subdivision thereof. Borrower agrees, upon the request of the Lender, to pay all such taxes,

duties and other charges in addition to principal and interest on this Note, exclusive of United States
income taxes and Florida income taxes. Failure to do so within ten (10) days of Lender's written
request shall constitute a default under the terms of this Note.

3. PREPAYMENT

The Borrower may prepay this Note in full or in part, at any time during the term hereof
without premium or penalty.
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4. LOAN CHARGES

Notwithstanding any provision in this Note or in any instrument now or hereafter relating to
or securing the within indebtedness, the total liability for payments of interest and payments in the
nature of interest, including all charges, fees, exactions, or other sums which may at any time be
deemed to be interest, shall not exceed the limit imposed by the usury laws of the State of Florida or
the applicable laws of the United States of America, whichever shall be higher (the.ZMaximum
Rate"). Inthe event the total liability for payments of interest and payments in the natdré,of interest,
including, without limitation, all charges, fees, exactions or other sums which may'at/any time be
deemed to be interest, which for any month or other interest payment period ex€eedsithe Maximum
Rate, all sums in excess of those lawfully collectible as interest for the peried in'question (and
without further agreement or notice by, between, or to any party heretg) shall be applied to the
reduction of the principal balance immediately upon receipt of such sumsiby.the Lender, with the
same force and effect as though the undersigned had specifically designated such excess sums to be
so applied to the reduction of the principal balance and the Lender had agreed to accept such sums as
a premium-free payment of principal, provided, however, thatthe/Lender may, at any time and from
time to time, elect, by notice in writing to the undersigned, to waivereduce, or limit the collection of
any sums in excess of those lawfully collectible as_nterest, rather than accept such sums as a
prepayment of the principal balance. It is the intentionef the parties that the undersigned does not
intend or expect to pay nor does the Lender intend or'expect to charge, accept or collect any interest
under this Note, or under the Loan Documents§ greater than the Maximum Rate.

5. BORROWER'S DEFAULT, REMEDIES

(A)  Time s of the essgnee Heredf. 1f any payment of principal on this Note or any other
sum due hereunder is not paid within ten (10) days following the date such sums are due, the amount
thereof shall thereafter bear interestat'the rate of eighteen percent (18%) per annum ("Default Rate")
from the date of this Note'tintil paid provided, however, that the Default Rate shall not exceed the
Maximum Rate. If Borrowef, or its successors or assigns, shall be in default of any of its obligations
hereunder, such defiult remains uncured after the expiration of applicable grace periods, then Lender
may, at its option, declare immediately due and payable, the outstanding principal balance of this
Note togetherwith all accrued and unpaid interest. Any default by Borrower under this Note shall
constitute Adefaultunder the Purchase Agreement and the Mortgage and Security Agreement of even
date ("Mortgage") by University Financial Plaza Associates Ltd. ("Mortgagor”) given as security for
this Note. "Any default by Mortgagor under the Mortgage or the Purchase Agreement shall constitute
a default under this Note.

(B)  Demand, presentment, notice of dishonor, protest and extension oftxme of payment
are hereby waived by all makers, sureties, guarantors and endorsers hereof, and each of such parties
hereby agrees to all modifications, renewals, any number of extensions of time for payment of this
Note, release of other persons or entities obligated under this Note, all without further notice, and
agree that any such activities shall not release any of such parties not expressly released in writing.
- This Note shall be the joint and several obligation of each of the parties named as Borrower herein,
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and all sureties, guarantors and endorsers of this Note, and shall be binding upon them and their
heirs, legal representatives, successors and assigns.

(C)  The remedies of the Lender as provided herein shall be cumulative and concurrent
and may be pursued singularly, successively or together, at the sole discretion of the Lender, and may
be exercised as often as occasion therefor shall occur; and the failure to exercise any such right or
remedy shall in no event be construed as a waiver or release thereof. The Lender shall not be
deemed, by any act of omission or commission, to have waived any of its rights or rémedies
hereunder unless such waiver is in writing and signed by the Lender, and then onlyto)the extent
specifically set forth in the writing.

(D)  Borrower agrees to pay all costs of collection, whether suit‘be brought or not,
‘including, but not limited to, reasonable attorneys' fees, court costs, collection gxpenses and other
expenses which Lender may reasonably incur or pay in the prosecutionior defense of its rights
hereunder, whether in judicial proceedings, including bankruptcy”court, appellate proceedings,
postjudgment or whether out of court, including, but not limited tojtime expended by Lender.

6. GIVING OF NOTICES

All notices and other communications under thisNote shall be in writing and shall be hand
delivered, or mailed by registered or certified mailjreturn receipt requested or by a nationally
recognized overnight courier, postage prepaidy or,via t€lecopier, telex or other telegraphic means
(with receipt confirmed), addressed as follows:

Lender: Heritagé Manor of Memorial Park, Inc. |
Elishka E. Michael
Kathleen I. Michael
c/o Theodore Michael, Jr.
2830 Snowshoe Circle
Bloomfield Hills, Michigan 48301
Fax: 248-258-6789

With,copies'to: Ruden, McClosky, Smith, Schuster & Russell, P.A.
: 200 East Broward Boulevard, Suite 1500
Fort Lauderdale, Florida 33301
Attention: David K. Blattner, Esquire
Fax: 954-333-4093 ‘
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Sachs, Sax & Klein, P.A.

Northern Trust Plaza — Suite 41 50

301 Yamato Road :

Boca Raton, Florida 33431

Attention: Michael D. Karsch, Esquire
Fax: 561-994-4985

Borrower: DFG Group, LLC
Attention:
Fax:
With copies to: Nason, Yeager, Gerson, White &Lioce, P.A.

United National Bank Tower ~Suite 1200
1645 Palm Beach Lakes Boulevard

West Palm Beach, Flornda 33401
Attention: Gary GersonyEsquire

Fax: 561-686-5442

Borrower and Lender may, from timesestime, change the address specified above by
delivery of notice in accordance with the terms of this Section. All notice and communications
hereunder shall be deemed received,whén sént as required by the terms of this Section upon
receipt at the respective address §pecified above or upon refusal of recelpt as conﬁrrned in a
receipt of the party attempting delivery.

7. MISCELLANEOUS '
: !

This instrument shall be governed by and construed and enforced according to the laws of the
State of Florid4, except where specifically preempted by federal law. Venue with respect to any
litigation on,this Note shall be exclusively in Broward County, Florida. The provisions of this Note
may be ¢hanged only by a written agreement executed by the Lender and the Borrower.

Whenever used, the singular shall include the plural, the plural shall include the singular, the
use of any gender shall be applicable to all genders, and the words "Borrower" and "Lender” shall be
deemed to include the respective heirs, legal representatives, successors and assigns of the Borrower
and the Lender.
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It is expressly understood and agreed that the Lender shall never be construed for any purpoée
as a partner, joint venturer, co-principal or associate of the Borrower or of any person or party
claiming by, through or under the Borrower in the conduct of their respective businesses.

IN WITNESS WHEREOF, Borrower has executed this Note on the date written above.
BORROWER:
DFG GROUP, LLC, a Florida limited Jiability

company

By:
Printed Name:
Title:

- BORROWER'S ADDRESS:
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EXHIBIT B

Retura to: (enclose self-addressed stamped envelope)

Name: David K. Blattner, Esquire
Address:
Ruden, McClosky, Smith,
Schuster & Russell, P.A.
Post Office Box 1900
Fort Lauderdale, Florida 33302

This Instrument Prepared by:
David K. Blattner, Esquire
Ruden, McClosky, Smith,
Schuster & Russell, P.A.
200 East Broward Boulevard
15th Floor
Fort Lauderdale, Florida 33301

SPACE ABOVE THIS LINE FOR PROCESSING DATA. " SPACE ABOVE THIS LINE FOR PROCESSING DATA

MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE is made this day of | , 2003, by and between
UNIVERSITY FINANCIAL PLAZA ASSOCIATES LTD, a Florlda lxmxted partnership (the
"Mortgagor"), with an address at and

HERITAGE MANOR OF MEMORIAE PARK, INC, a Florida not-for-profit corporation,
ELISHKA E. MICHAEL and KATHLEENI MICHAEL (collectlvely, the "Mortgagee"), with an
address at :

WITNESSETH:

WHEREAS, DFG Group, LLC ("DFG") is indebted to Mortgagee as evidenced by that
certain Promissory Note of\even date herewith in the principal sum'of THREE MILLION SIX
HUNDRED TWENTY-FIVE THOUSAND DOLLARS ($3 625 ,000) executed by DFG and
delivered to Mottgagee (the "Note"); and

WHEREAS, DFG has requested that Mortgagor provide security for DFG's obligations under
the Note and Mortgagor has agreed to grant this Mortgage in consideration of payment to Mortgagor
in the amount of ONE THOUSAND DOLLARS ($1,000) and ' other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged; and

WHEREAS, Sample Financial Plaza, Inc., a Florida corporation, the sole general partner of
Mortgagor, and Edward Falcone, Arthur Falcone and Robert Falcone are the only limited partners of
Mortgagor and are the sole shareholders of Sample Financial, Inc., and Edward Falcone and Robert
Falcone also have a direct or indirect ownership interest in DFG.

NOW, THEREFORE, to secure the performance by Mortgagor and DFG of all covenants and
conditions in the Note and in this Mortgage and in all other instruments securing the Note, and in
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order to charge the properties, interests and rights hereinafter described with such payment and
performance and to secure additional advances, renewals and extensions thereof and for and in
consideration of the sum of TEN DOLLARS ($10.00), Mortgagor does hereby grant a first priority
mortgage and security interest, sell, pledge and assign to Mortgagee:

THE MORTGAGED PROPERTY

A. All of the real property located in the County of Broward, described’in Exhibit A,
attached hereto and made a part hereof (the "Property™), to have and to hold the same, together with
all the improvements now or hereafter erected on such property and all fixtures now'er hereafter
attached thereto, together with each and every of the tenements, hereditaments, easements, rights,
powers, privileges, immunities and appurtenances thereunto belonging of in anywise appertaining
and the reversion and reversions, remainder and remainders, and also all the estate, nght, title,
interest, homestead, right of dower, separate estate, property, possessiontand claim whatsoever in law
as well as in equity of Mortgagor of, in and to the same in every part and parcel thereof unto
Mortgagee in fee simple. '

B. Together with a security interest in allLpersonal property and fixtures affixed to or
located on the Property. '

C. Together with all rents, issues,profits, revenue, income and other benefits from the
Property to be applied to the indebtedness/Secured hereby; provided, however, that permission is
hereby given to Mortgagor, so long as no defatlthas occurred hereunder, to collect, receive and use
such benefits from the Property as th€y become due and payable, but not in advance thereof.

D. Everything referted tofin paragraphs "A", "B" and "C" hereof and any additional
property hereafter acquired by Mortgagor and subject to the lien of this Mortgage or any part of these
properties is herein referréd*te,as the "Mortgaged Property".

PROVIDEBD'ALWAYS, that if Mortgagor shall pay to Mortgagee all payments due under the
Note at the times.and in,the manner stipulated therein, and in all other instruments securing the Note,
‘including renewalsy extensions or modification thereof, and in this Mortgage and in all other
instrument$securing the Note to be kept performed or observed by Mortgagor, then this Mortgage
shall ce@se-and be void, but shall otherwise remain in full force and effect.

Mortgagor covenants and agrees with Mortgagee as follows:

1. Compliance with the Note and the Mortgage; Warranty of Title. Mortgagor shall
comply with all provisions of this Mortgage. Mortgagor is indefeasibly seized of the Mortgaged
Property in fee simple and Mortgagor has lawful authonty to convey, manage, and encumber the
same as provided by this Mortgage, and does hereby so warrant. Mortgagor further covenants and
agrees that until the Note is fully paid, no other mortgage, lien, action or encumbrance shall be
placed against the Mortgaged Property. Mortgagor's liability under this Mortgage shall be limited to
Mortgagor's interest in the Mortgaged Property. There shall be no other personal liability under this
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Mortgage to Mortgagor. Simultaneously herewith, Mortgagor shall execute all reasonably necessary
financing statements to perfect the first priority security interest in the personal property and fixtures
at the Mortgaged Property.

2. Payment of Taxes and Liens. Mortgagor shall pay all the taxes, assessments, levies,
liabilities, obligations and encumbrances of every nature now on the Mortgaged Property or that
hereafter may be imposed, levied or assessed upon this Mortgage or the Mortgaged Property or upon
the indebtedness secured hereby. All such payments to be made when due and payable.according to
law before they become delinquent and before any interest attaches or any penalty'is ineurred.
Insofar as any indebtedness is of record the same shall be promptly satisfied and evidénce of such
satisfaction shall be given to Mortgagee. If required by the Mortgagee, at its sole discretion,
following any uncured "Event of Default” (as hereinafter defined) under the Note or'this Mortgage,
Mortgagor shall pay to Mortgagee on the date of such regular installment of principal and interest as
required by the Note secured hereby (or on the first day of each month if payments under the Note
are due other than monthly), until the Note is fully paid, an amount€qtial to one-twelfth (1/12th) of
such proportionate share of the yearly taxes and assessments as estimated by the Mortgagee to be
sufficient to enable the Mortgagee to pay at least thirty (30) days/before they become due, all taxes,
assessments and other similar charges against the Mortgaged Property or any part thereof. Such
added payment shall not be, nor be deemed to be, trust funds, but may be commingled with the
general funds of the Mortgagee, and no interest shall beypayable to Mortgagor with respect thereof.
Upon demand of the Mortgagee, the Mortgagor agrées to'deliver to the Mortgagee such additional
monies as are required to make up any deficienCies in the amounts necessary to enable the Mortgagee
to pay such taxes, assessments or similar chdrges. During the continuance of an Event of Default by
the Mortgagor in the performance of any ofithie"terms, covenants and conditions of this Mortgage or
the Note secured hereby, the Mortgagée may apply to the reduction of the principal sum or any other
sum secured hereby in such manner ‘s tHe Mortgagee shall determine;, any amount under this
Paragraph 2 remaining to the Mortgagor's credit.

3. Insurance. (Mertgagor shall keep the Mortgaged Property and the improvements now
existing or hereafter erectedén the Mortgaged Property insured as may be required from time to time
by Mortgagee agaisist loss by fire, flood, other hazards and contingencies in such amounts and for
such periods as may be required by Mortgagee.

A. Mortgagor shall pay promptly, when due, any premiums on such insurance.
All insurance shall be carried with companies approved by Mortgagee and the policy and renewals
thereof shall be held by Mortgagee and have attached thereto loss payable clauses in favor and in
form acceptable to Mortgagee. In the event of loss, Mortgagor shall give immediate notice by mail
to Mortgagee and Mortgagee may make proof of loss if not made promptly by Mortgagor. Each
insurance company concerned is hereby authorized and directed to make payments for such loss
directly to Mortgagee instead of either to Mortgagor or Mortgagor and Mortgagee jointly. Insurance
proceeds or any part thereof may be applied by Mortgagee, at its option, after deducting therefrom all
its expenses, including attorneys' fees, either to the reduction of the indebtedness hereby secured or
to the restoration or repair of the property damaged. Mortgagee is hereby authorized, at its option, to
settle and compromise any claims, awards, damages, rights of action and proceeds, and any other
payment or relief under any insurance policy. In the event of foreclosure of this Mortgage or other
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transfer of title to the Mortgaged Property in extinguishment of the indebtedness secured hereby, all
right, title and interest of Mortgagor in and to any insurance policies then in force shall pass to the
purchaser or grantee. During the continuance of an Event of Default, Mortgagee may at its option
require Mortgagor to deposit with Mortgagee on the first day of each month, in addition to making
payments of principal and interest, until the Note is fully paid, an amount equal to one-twelfth
(1/12th) of the yearly premiums for all insurance. Such deposits shall not be, nor be deemed to be,
trust funds, but may be commingled with the general funds of Mortgagee, and no interest¢shall be
payable in respect thereof. Upon demand by Mortgagee, Mortgagor shall deliver to Mortgagee such
additional monies as are necessary to make up any deficiencies in the amounts necessary to énable
Mortgagee to pay such premiums when due. During the continuance of an Event ofiD€fault under
any of the terms, covenants and conditions 'in the Note, this Mortgage or afy other*instrument
securing the Note to be performed or observed by Mortgagor, Mortgagee may.apply to the reduction
of the sums secured hereby, in such manner as Mortgagee shall determine, any amount under this
paragraph remaining to Mortgagor's credit and any return premium receivedfrom cancellation of any
insurance policy by Mortgagee upon foreclosure of this Mortgage.

4. Condemnation. Ifthe Mortgaged Property, or@nypartthereof, shall be damaged or
taken through condemnation (which term when used hereim shall include any damage or taking by
any governmental authority or any other authority autherized'by the laws of the State of Florida or
the United States of America to so damage or take, and'any transfer by private sale in lieu thereof)
that would materially impair Mortgagor's use of the Mertgaged Property, the entire indebtedness and
other sums secured hereby shall, at the option of Mortgagee, become immediately due and payable.
Mortgagee shall be entitled to all compenSation awards, damages, claims, rights of action and
proceeds of, or an account of any damage ontaking through condemnation and is hereby authorized,
at its option, to commence, appear indndsprosecute, in its own or Mortgagor's name, any action or
proceeding relating to any condemmationand to settle or compromise any claim in connection
therewith. All such compensation awatds, damages, claims, rights of action and proceeds, and any
other payments or relief, and the right'thereto, are hereby assigned by Mortgagor to Mortgagee and
Mortgagee after deducting therefrom all its expenses including attorney's fees may release any
monies so received by it withiout affecting the lien of this Mortgage or may apply the same in such
manner as Mortgagée shall determine, to the reduction of the sums secured hereby and to any

prepayment charge provided in the Note, this Mortgage or any other instrument securing the Note.

Any balance of suchimonies then remaining shall be paid to Mortgagor. Mortgagor agrees to execute
such furthehassignments or any compensations, awards, damages, claims, rights of action and
proceedstas-Mortgagee may require. '

5. Care of Mortgaged Property. Mortgagor shall not remove or demolish any building or
other property forming a part of the Mortgaged Property without the written consent of Mortgagee.
Mortgagor shall not permit, commit or suffer any waste, impairment or deterioration of the
Mortgaged Property or any part thereof, and shall keep the same and improvements thereon in good
condition and repair. Mortgagor shall notify Mortgagee in writing within five (5) days of any
damage or impairment of the Mortgaged Property. Mortgagee may, at Mortgagee's discretion, have
the Mortgaged Property inspected at any time and Mortgagor shall pay all reasonable costs incurred
by Mortgagee in executing such inspection.
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6. Particular Action Requiring Mortgagee's Prior Consent: Mortgagor shall not, except
after notice to Mortgagee and with Mortgagee's prior written consent, either partition or subdivide
the Mortgaged Property.

7. Mortgagee's Right to Make Certain Payments. In the event Mortgagor fails to pay or
- discharge the taxes, assessments, levies, liabilities, obligations and encumbrances, or fails to keep the
Mortgaged Property insured or to deliver the policies, premiums paid, or fails to repair the
Mortgaged Property as herein agreed, Mortgagee may at its option pay or dischargg, the taxes,
assessments, levies, liabilities, and obligations and encumbrances or any. part thereof, t6'procute and
pay for such insurance or to make and pay for such repairs. Mortgagee shall have noobligation on
its part to determine the validity or necessity of any payment thereof and any such payment shall not
waive or affect any option, lien equity or right of Mortgagee under or by virtue of this Mortgage.
The full amount of each and every such payment shall be immediately due and payable and shall bear
interest from the date thereof until paid at the Default Rate, as hereinafter defined, and together with
such interest, shall be secured by the lien of this Mortgage. Nothing, herein contained shall be
construed as requiring Mortgagee to advance or expend monies for any of the purposes mentioned in
this paraoraph

8. Payment of Expenses. Mortgagor shall pay, all reasonable costs, charges and
expenses, including reasonable attorneys' fees, disbursemeénts and cost of abstracts of title, incurred
or paid at any time by Mortgagee due to the failure on the'part of Mortgagor promptly and fully to
perform, comply with and abide by each and ev€rystipulation, agreement, condition and tovenant of
this Mortgage. Such costs, charges and expefises shall be immediately due and payable, whether or
not there be notice, demand, attempt to colleet omsuit pending. The full amount of each and every
such payment shall bear interest fromythe date thereof until paid at the Default Rate, as hereinafter
defined. All such reasonable costspcharges and expenses so incurred or paid together with such
interest, shall be secured by the lien ofithis Mortgage and any other instrument securing the Note.

9. CAfter Acqulred Property. The lien of this Mortgage will automatxcally attach, without
further act, to all after acquired property of whatever kind located in or on, or attached to, or used or
intended to bé useddn connection with or in the operation of the Mortgaged Property.

10. fAdditional Documents. At all times during which this Mortgage is in effect, upon
Mortgagee'$ireasonable request, Mortgagor shall make, execute and deliver or cause to be made,
executedrand.delivered to Mortgagee and, where appropriate, shall cause to be recorded or filed and
thereafter to,be re-recorded or refiled at such time and in such places as shall be deemed reasonably
desirable by Mortgagee any and all such further mortgages, instruments of further assurance,
certificates and other documents as Mortgagee may reasonably consider necessary or desirable in

order to effectuate, complete, enlarge, perfect or to continue and preserve the obligations of -

Mortgagor under this Mortgage and all other instruments securing the Note, and the lien of this
Mortgage as a valid and prior lien upon all the Mortgaged Property. Uponany failure by Mortgagor
to do so, Mortgagee may make, execute, record, file, re-record or refile any and all such mortgages,
instruments, certificates and documents for and in the name of Mortgagor. Mortgagor hereby
irrevocably appoints Mortgagee agent and attorney-in-fact ofMortgaoor to do all things necessary to
effectuate or assure compliance with this paragraph.
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11. Event of Default. Any one of the following shall constitute an "Event of Default”
hereunder. :

A. Failure by DFG to pay as and when due and payable pursuant to the terms of
the Note, any sums due under the Note or failure by Mortgagor to pay, as and when due and payable,
or any deposits for taxes and assessments or insurance premiums due hereunder, or any othergums to
be paid by Mortgagor hereunder.

B. Failure by DFG to keep, perform and observe the covenants setforth in that
certain Purchase and Sale Agreement dated August 1, 2002 ("Agreement"),-as amended by the First
Amendment dated November 27,2002 ("First Amendment"), and Second Amendment to Purchase
and Sale Agreement dated February |, 2003 ("Second Amendment!) (the Agreement, First
Amendment and Second Amendment are sometimes: hereinafter collectively referred to as the
"Purchase Agreement") or a breach by DFG of any other term 6f provision of such Purchase
Agreement that is not cured within ten (10) days after Mortgageegives written notice specifying the
breach or after DFG learns of the breach. However, if such br€ach’is ot capable of cure within ten
(10) days, Mortgagor shall commence to cure such defaultavithin ten (10) days and shall diligently
pursue such cure within sixty (60) days. }

C. Failure by Mortgagor to duly Keep, perform and observe any other covenant,
condition or agreement in this Mortgage, any other instrument securing the Note or any other
instrument collateral to the Note or executed/iniiconnéction with the sums secured hereby for a period
of ten (10) days after Mortgagee gives wriftenfiotice specifying the breach or after Mortgagor learns
of the breach. However, if such default ismot'eapable of cure within ten;(10) days, Mortgagor shall
commence to cure such default within tén (10) days and shall diligently pursue such cure within sixty
(60) days. ! ‘

D. If eitterMortgagor or DFG: (i) files a voluntary petition in bankruptcy; (ii) is
adjudicated a bankrupt or insglvent; or (iii) files any petition or answer seeking or acquiescing in any
reorganization, management, composition, readjustment, liquidation, dissolution or similar relief for
itself under any law relating to bankruptcy, insolvency or other relief for debtors; or (iv) seeks or
consents to or dcquigsces in the appointment of any trustee, receiver, master or liquidator of itself or
of all or any'substantial part of the Mortgaged Property or of any or all of the rents, revenues, issues,
earningsfiprefits or income thereof; or (v) makes any general assignment for the benefit of creditors;
or (vi) makes any admission in writing of its inability to pay its debts generally as they become due;
or (vii) a court of competent jurisdiction enters an order, judgment or decree approving a petition
filed against Mortgagor or any guarantor or endorser of the Note, seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or similar relief under any present
or future federal, state, or other statute, law or regulation relating to bankruptcy, insolvency or other
relief for debtors, which order, judgment or decree remains unvacated and unstayed for an aggregate
of sixty (60) days whether or not consecutive from the date of entry thereof; or (viii) any trustee,
receiver or liquidator of Mortgagor of all or any substantial part of the Mortgaged Property or of any
or all of the rents, revenues, issues, earnings, profits or income thereof, is appointed without the prior
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written consent of Mortgagee, which: appointment shall remain unvacated and unstayed for an
aggregate of sixty (60) days whether or not consecutive.

E. The occurrence of any default under the terms of the Note or any breach of any
material warranty, representation or covenant of Mortgagor contained in this Mortgage or any other
instrument securing the Note that is not cured within ten (10) days after Mortgagee gives written
notice specifying the breach or after DFG learns of the breach. However, if such breach is not
capable of cure within ten (10) days, Mortgagor shall commence to cure such default within ten (10)
days and shall diligently pursue such cure within sixty (60) days.

F. The occurrence of any default under any term or provisior of any mortgage or
other security instrument which creates a lien or other security interest onsorin the Mortgaged
Property not cured within the applicable cure periods in such documents..

Q. Any sale, encumbrance, lien, mortgage, granting of security interest or
conveyance or pledge of the Mortgaged Property or any portionsthereof by the Mortgagor.

H.  If the Mortgagor, pursuant to Flotida Statutes Sect1on 697.04(1)(b), as
amended from time to time, shall file for record a notice’limiting the maximum amount which may
- be secured by this Mortgage.

12. Acceleration. Ifan Event of Defaultshall have occurred and is continuing, Mortgagee
may declare the outstanding principal amountof the'Note and the interest accrued thereon, and all
other sums secured hereby, to be duejand payable immediately. Upon such declaration such
principal and interest and other sums shall immediately be due and payable without demand or
notice.

13.  Remedies after Default. During the continuance of an Event of Default, Mortgagee
may proceed by suit or suits atdaw or in equity or by any other appropriate proceeding or remedy to:
(1) enforce the performance of any term hereof or any other right; (ii) foreclose this Mortgage and to
sell, as an entirety ot in separate lots or parcels, the Mortgaged Property under the judgment or
decree of a court.or cotirts of competent jurisdiction; (iii) collect all rents, issues, profits, revenue,
income and other benefits from the Mortgaged Property; (iv) appoint a receiver to enter upon and

take possessiomef the Mortgaged Property and to collect all rents, issues, profits, revenue, income,

and othefbenefits thereof and apply the same as a court may direct and such receiver shall have all
rights and pewers permitted under law; and (v) pursue any other remedy available to it, at law or in
equity, including, but not limited to, taking possession of the Mortgaged Property without notice or

hearing to Mortgagor. Mortgagee shall take action either by such proceedings or by the exercise of

its power with respect to entry or taking possession, or both, as Mortgagee may determine.
14. No Waiver. No delay or omission of Mortgagee to exercise any right, power or

remedy accruing upon any event of default shall exhaust or impair any such right, power or remedy
or shall be construed to waive any event of default or to constitute acquiescence therein.
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15. Non-Exclusive Remedies. No right, power or remedy conferred upon or reserved to
Mortgagee by the Note, this Mortgage or any other instrument securing the Note is exclusive of any
other right, power or remedy, but each and every such right, power and remedy shall be cumulative
and concurrent and shall be in addition to any other right, power and remedy given hereunder or
under the Note, the Purchase Agreement or any other instrument securing the Note, now or hereafter
existing at law, in equity or by statute.

16. Successors and Assigns Bound. Whenever one of the parties hereto is_named or
referred to herein, the heirs, successors and assigns of such party shall be included andalicovenants
and agreements contained in this Mortgage, by or on behalf of Mortgagor or Mortgageesshall bind
and inure to the benefits of their respective heirs, successors and assigns, pvhether,or not so
expressed.

17. Miscellaneous. In the event that any of the covenants;agreements, terms or
provisions contained in the Note, this Mortgage or any other instruméntsecuring the Note shall be
invalid, illegal or unenforceable in any respect, the validity of the remaining covenants, agreements,
terms or provisions contained herein and in the Note and any/other inStrument securing the Note
shall be in no way affected, prejudiced or disturbed thereby.

18. Attorneys' Fees. The term "attorneys' fees!as used in this Mortgage includes any and
all reasonable legal fees of whatever nature, including, butnot limited to, fees resulting from any
appeal of an interlocutory order or final judgment,or any other appellate proceeding arising out of
any litigation.

19.  Future Advances. This/Mortgage is given to secure not only existing indebtedness,
but also such future advances, whether stichddvances are obligatory or are to be made at the option
of Mortgagee, or otherwise, as ar¢ made within twenty (20) years from the date hereof, to the same
extent as if such future advances wereamade on the date of the execution of this Mortgage. The total
amount of indebtedness that'may be so secured may decrease or increase from time to time, but the
total unpaid balance so secured at one time shall not exceed SEVEN MILLION TWO HUNDRED
- THOUSAND DOLLARS ($7,200,000), plus interest thereon, and any disbursements made for the
payment of taxes, lewies or insurance on the Mortgaged Property, with interest on such
disbursements at they\Default Rate, as hereafter defined. |

- 20s Obligation of Mortgagor. Mortgagor shall pay the cost ofreleasmg or satlsfymg this
Mortgage of record.

21.  NoTransfer. Itisunderstood and agreed by Mortgagor that as part of the inducement
to Mortgagee to make the loan evidenced by the Note, Mortgagee has considered and relied on the
credit worthiness and reliability of Mortgagor. Mortgagor covenants and agrees not to sell, convey,
transfer, or further encumber any interest in or any part of the Mortgaged Property without the prior
written consent of the Mortgagee, and any such sale, conveyance, transfer or encumbrance made
without Mortgagee's prior written consent shall constitute an Event of Default hereunder. It is
further understood and agreed that any transfer, sale, agreement for sale, granting of any security

‘interest, conveyance or pledge of any interest of the Mortgagor (including, without limitation, any
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general or limited partnership interest) to any other entity, individual, firm, partnership or
corporation or the creation of any additional interest in Mortgagor (including, without limitation, any
general or limited partnership interest) to any other entity, individual, firm, partnership or
corporation without the Mortgagee's prior written consent shall constitute an Event of Default
hereunder. A contract to deed or agreement for deed or assignment of beneficial interest in any trust
shall constitute a transfer pursuant to the provisions of this Paragraph. If any person or entity should
obtain any interest in all or any part of the Mortgaged Property, pursuant to the execution or
enforcement of any lien, security interest or other right, whether superior, equal or subordinate to this
Mortgage or the lien hereof, such event shall be deemed to be a transfer by Mortgagorand an Event
of Default hereunder.

22. Default Rate. The Default:Rate shall be eighteen percent (18%).

23. Hazardous or Toxic Materials. The Mortgagor warrants and represents that, to the
best of Mortgagor's actual knowledge, the Mortgaged Property has#iot'in the past been used, is not
presently being used, and will not in the future be used for the handling, storage, transportation or
disposal of hazardous or toxic materials.. The Mortgagor doeshereby indemnify and holds harmless
the Mortgagee from and against any loss to the Mortgagee (including, without limitation, attorneys'
fees) incurred by the Mortgagee as a result of such past, present or future use, handling, storage,
transportation, or disposal of hazardous or toxic materials! The Mortgagee, at the Mortgagee's sole
option, at any time, may obtain, at the Mortgager's‘expense, a report or reports from reputable
environmental consultants of the Mortgagee's choice indicating whether the Mortgaged Property has
been or at any time is being used for the handlifig, storage, transportation, or disposal of hazardous or
toxic materials. In the event the Mortgageerequests such a report and said report indicates such past

or present use, handling, storage, tran§portation, or disposal, the Mortgagee, in its sole discretion,
may require that all violations of law ‘With'respect to hazardous or toxic materials be corrected
forthwith and/or that the Mortgagor obtain all necessary environmental permits. Failure of the
Mortgagor to promptly take such curative action as required by the Mortgagee may, at the option of
the Mortgagee, be deemed amEyent of Default under Paragraph 11 above. Notwithstanding the fact
that the Mortgagee may haye obtained such a report at or prior to the execution hereof, the
Mortgagee may, from time to time, obtain additional reports if it deems in its sole discretion that
such reports are necessary or appropriate. 3

24, Additional Financing. The obtaining of any additional financing secured by the
Mortgaged-Property, or any part thereof, or any other encumbrance of the Mortgaged Property, or
any part thereof, including, without limitation, "wrap-around” financing, without the prior written

consent of the Mortgagee, shall constitute a default of this Mortgage and Mortgagee may, at -

Mortgagee's option, enforce any and all of Mortgagee's rights, remedies and recourses set forth in
this Mortgage. ;

25. GIVING OF NOTICES. All communications required to be given will be in writing
and will be deemed to have been properly given if transmitted by telecopier, telex or other
telegraphic means (with receipt confirmed) delivered to the address of the party directly, and will be
deemed to have been received, on the first business day following such facsimile transmission, telex

!
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or telegraph, or if delivered, upon the date of delivery or transmission. Such communications will be
sent to the following addresses:

Lender:

With copies to:

Borrower:

I
E2

{

With copies to:

|
Heritage Manor of Memorial Park, Inc. |
Elishka E. Michael ’
Kathleen I. Michael
c/o Theodore Michael, Jr.
5830 Snowshoe Circle
Bloamfield Hills, Michigan 48301
Fax: 248-258-6789

Ruden, McClosky, Smith, Schuster & Russell, P.A.
200 East Broward Boulevard, Suite 1500

Fort Lauderdale, Florida 33301

Attention: David K. Blattner, Esquir€

Fax: 954-333-4093

Sachs, Sax & Klein, P.A.
Northern Trust Plaza — Saite 4150
301 Yamato Road

Boca Raton, Florida 33431
Attention: MichaelD. Karsch, Esquire
Fax: 561-994-4985

DFG Group, LEC

Attention: !
Fax: ‘

i
0
'

Nason, Yeager, Gerson, White & Lioce, lP.A.
United National Bank Tower - Suite 1200
1645 Paim Beach Lakes Boulevard
West Palm Beach, Florida 33401
Attention: Gary Gerson, Esquire
Fax: 561-686-5442 |

26.  Broker Indemnification. Mortgagor represents and warrants that neither the

Mortgagor nor any of the Mortgagor's representatives, employees or agents have dealt or consulted
with anyone other than persons employed by the Mortgagee in connection with this Mortgage.
Mortgagor hereby indemnifies the Mortgagee, its successors and assigns, against, and agrees to
protect, save and keep Mortgagee harmless from, any and all liabilities, obhgatlons charges, losses,
damages, penalties, claims, actions, suits, costs, expenses and dlsbursements including, without
limitation, court costs, legal fees, including paralegals' fees, and any sales or service tax on such fees,
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and expenses through all trial, appellate and administrative levels of whatsoever kind and nature,
imposed on, incurred by or asserted against Mortgagee, in any way relating to, arising out of, or in
connection with any broker, agent or finder claiming to have dealt with or consulted with Mortgagor,
or any of Mortgagor's representatives, employees or agents, contrary to the foregoing representation
and warranty.

27.  Homestead. The Property is not now and never has been the homestead of the
Mortgagor nor is the Property adjacent to the homestead of the Mortgagor.

28. Consideration. Mortgagor acknowledges and agrees that it has received good and
valuable consideration for execution of this Mortgage and further acknowledges,that (i) it has
received value for and is benefited by this Mortgage; (ii) Arthur Falcone and Edward Falcone as the
holders of the majority of limited and general partnership interests in Mortgagor have a direct or
indirect monetary and ownership interest in DFG; (ii1) Mortgagee would not have entered into the
subject transaction with DFG without the Mortgagor granting this Mértgage to Mortgagor; (1v) both
DFG and Mortgagor are solvent, as such term is defined in the Bankruptey Code of 1978; (v) it has
executed this Mortgage in order to induce Mortgagee to consimunatérthe subject transaction with
DFG; and (vi) it will not avail itself of any claim or defense that Meftgagor did not receive valid or -
legal consideration in connection with the granting of this Mertgage.

IN WITNESS WHEREOF, this instrument has been executed on the date first above written.

Signed, sealed and delivered MORTGAGOR:

in the presence of: ‘ ‘
UNIVERSITY FINANCIAL PLAZA ASSOCIATES,

LTD., a Florida limited partnership

, _ By:
Printed Name: - Printed Name: ‘
Tltle : /

Printed Name:
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STATE OF FLORIDA )
) SS:
COUNTY OF )

[ HEREBY CERTIFY that on this day, before me, an officer duly authorized in the State
aforesaid and in the County aforesaid to take acknowledoments the foregoing instrument was
acknowledged before me by , as of
UNIVERSITY FINANCIAL PLAZA ASSOCIATES, LTD., a Florida limited partnership.. He/She 1s
personally known to me or who has produced : as identification.

WITNESS my hand and official seal in the County and State last aforesaid this day of
, 2003.

Notary Public, State of Florida at Large

Typed, printed or stamped‘ name of Notary Public
My Commission Expires:
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CONSENT

The undersigned, as the only limited and general paﬁners of Mortgagor, and the undersigned,

individuals who are the sole shareholders of Sample Financial Plaza, Inc., hereby acknowledge and
agree that they have received good and valuable consideration for and are benefited by the granting
of this Mortgage in favor of Mortgagee, and acknowledge and agree that neither of the undersigned
will avail themselves of any claim or defense that any of the undersigned did not receive,valid or
legal consideration in connection with the grant of this Mortgage. ‘

ROBERT FALCONE

EDWARD FALCONE

ARTHUR J. FALCONE |

SAMPLE FINANCIAL PLAZA, INC., a Flonida
corporation. ‘

!

By:
Printed Name:-
Title:
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EXHIBIT D

NON-COMPETITION AGREEMENT

THIS AGREEMENT (the "Agreement") entered into on this _ day of March, 2003,
by and between ELISHKA E. MICHAEL and KATHLEEN 1. MICHAEL, (collectively,
"Seller"), and DFG GROUP, LLC, a Florida limited liability company ("Purchaser™).

RECITALS:

A. Pursuant to that certain Purchase and Sale Agreement dated August 1, 2002, as
amended, between Seller and Purchaser (the "Purchase Acreement"), Seller is selling to
Purchaser the goodwill and certain assets used in the business of Heritage Manor of Memorial
Park, Inc., a Florida not-for-profit corporation, for the operation of a cemeterny, mausoleum and
related activities (the "Business"). A ~

B. In consideration of such sale and purchase, Sellerhas égreed that they and their
family members will not compete with the Business to be conducted b)% Purchaser.

NOW, THEREFORE, in consideration of the pur¢hase price, of the mutual covenants set
forth herein, and other good and valuable consideration, the receipt and sufficiency of which are

hereby acknowledged, the parties hereto agree as follows:

:
' } ) i |
1. Recitals. The recitals set forthsherein are true and correﬂ:t.

2. Covenants and Confidential Information. \
a. Seller and their{family members agree, for a period of seven (7) years

from the date hereof, not to direétly omindirectly, do or suffer any of the following:

(1) Own, manage, control or participate in the ownership, management
or control of, be an officer; director or employee or otherwise be affiliated or associated with, as
a consultant, independent’ contractor or otherwise, any person, ' corporation, partnership,
proprietorship, fifm, ‘association or other business entity, or otherwise engage in any business
which is engdged\in any manner in the Business within Broward,‘:‘Dade, St. Lucie, Martin,
Monroe or®Palm Beach County. . |

(2) Solicit, service or receive business from past or existing customers
and clients of Seller. :

b. Seller expressly agrees and understands that the remedy at law for any
breach of this Agreement will be inadequate and that the damages flowing from such breach are
not readily susceptible to being measured 1n monetary terms. Accordingly, Seller agrees that,
upon adequate proof of Seller's violation of any legally enforceable provision of this Agreement,
Purchaser shall be entitled to immediate injunctive relief and may: obtain a temporary order
restraining any threatened or further breach. Nothing in this Agreement shall be deemed to limit




Purchaser's remedies at law or in equity for any breach by Seller of any of the provisions of this
Agreement.

C. In the event Seller shall violate any provision of this Agreement to which
there is a specific time period during which it is prohibited from taking certain actions or from
engaging in certain activities, as set forth in such provision, then, in such event, such violation
shall toll the running of such time period from the date of such violation until such violation shall
cease. -

d. Seller has carefully considered the nature and extent of the restrictions
upon it and the rights and remedies conferred upon Seller under this Agreement; and hereby
acknowledges and agrees that the same are reasonable in time and territory, are designed to
eliminate competition which otherwise would be unfair to Purchaser, de=not,stifle the inherent
skill and experience of Seller, would not operate as a bar to Seller's sdle means of support, are
fully required to protect the legitimate interests of Purchaser and do notweénfer a benefit upon
Purchaser disproportionate to the detriment to Seller.

3. Severable Provisions. The provisions of thisiAgfeement are severable and if any
one or more provisions are determined to be illegal or otherwise unenforceable, in whole or in
part, the remaining provisions and any partially” unenforceable provision to the extent
enforceable in any jurisdiction shall nevertheless be bifiding and enforceable. In the event the
time or distance limitations set forth in Paragraph\2 are deemed too restrictive to be legally
enforceable, such limitations shall nonetheless be effective and enforceable for the longest period
of time and greatest distance which are legally enforceable.

4. Binding Agreement. Thesights and obligations of the parties hereto shall inure to
the benefit of, and shall be binding upon,sthe parties hereto and their successors, assigns, heirs,
personal representatives and/or éstate. |

5. Notices. Afw.notice requrred or perrmtted to be glven under this Agreement shall
be personally delivered in wntmo or shall have been deemed duly grven three (3) days after it 1s
posted in the Unitéd States’ Mails, postage prepaid, registered or certified, return receipt
requested and, shall be addressed to the parties as follows:

Ifto Purchaser: i
| }
DFG Group, LLC !
c/o Transeastern Properties, Inc.
3300 University Drive |
Coral Springs, Flonda 33065 ;

{



With a Copy to:

Gary N. Gerson, Esq. ‘ l
Nason, Yeager, Gerson, White & Lioce, P.A.
1645 Palm Beach Lakes Boulevard, Suite 1200 |
West Palm Beach, Flonnda 33401 ‘

If to Seller: -

Kathleen Michael

c/o Ted Michael, Jr.

5830 Snowshoe Circle
Bloomfield, Michigan 48301

Elishka E. Michael
10460 Prestwick Road
Boynton Beach, Florida 33436

With a copy to:

Michael D. Karsch, Esquire
And

Rebecca Hamilton, Esquire
Sachs, Sax & Kleiny/P'A..
301 Yamato Road, Suite4150 :
Boca Raton, Flonda 33431

and 7
1
David,Blattner, Esquire '
" Ruder, McCloskey, Smith, Schuster & Russell, P.A.
200 East Broward Boulevard ' ’ !

Fort Lauderdale, Florida 33301
and

Michael Hainer, Esquire

Hainer & Burman, P.C.

24255 West 13" Mile Road, Suite 270
Bingham Farms, Michigan 48025

6. Waiver. The failure of either party to enforce any prox‘(ision or provisions of this
Agreement shall not in any way be construed as a waiver of any such provision or provisions as

to any future violations thereof, nor prevent that party thereafter from; enforcing each and every
other provision of this Agreement. The rights granted the parties herein are cumulative and the

!
i
i
!
|
i
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waiver of any single remedy shall not constitute a waiver of such party's right to assert all other
legal remedies available to it under the circumstances.

7. Attorneys' Fees. In connection with any lmgatlon including appellate
proceedings, arising out of the enforcement of this Agreement, the' prevalhng party shall be
entitled to recover reasonable attorneys' fees and costs.

8. Termination. If Purchaser has breached the terms of the Purchase Agreement or
defaults in the payment of any sums due under the note, provided that Purchaser has-net.alleged
any default by Seller, this Agreement shall terminate and be of no further force or effect.

- 9. Governing Law. This Agreement has been executed and delivered in and shall be
interpreted, construed and enforced pursuant to and in accordance w1th the laws of the State of

Florda.

10. Miscellaneous. This Agreement supersedes/” ally prior agreements and
understandings between the parties with respect to the subjeet rnatter hereof and may not be
modified or terminated orally. No modification, termination or attempted waiver of this
Agreement shall be valid unless in writing and signed by the,party agamst whom the same is
sought to be enforced. :

IN WITNESS WHEREOF, Purchaser and Seller have hereunto set their hands as of the
day and year first above written. ‘

Signed, sealed and delivered PURCHASER: DFG GROUP, LLC,

in the presence of: a Florida limited liability company
|
By: t
Its: ?
! e
! (SEAL)
SELLER: |

Elishka E. Michael




Kathleen L. Michael

f

STATE OF FLORIDA )
. ) SS:
COUNTY OF )
The foregoing instrument was acknowledged before me this ‘ day of/March, 2003,
by , the President of

DFG Group, LLC,  a Florida limited liability cbmpany, on behalf of the company, ( ) who is
personally known to me OR () who produced |
as identification. }

Notary Signature

Print Notary Name

NOPARY PUBLIC
State of Florida at;Large

My Commission Expires:

STATE OF FLORIDA ' )
' _ ) SS:
COUNTY OF )
The foregoing instrument was acknowledged before me this | day of March, 2003, by

Elishka E. Michaél, ( ) who 1is personally known to /me 'OR ( )who produced

i as identification.

I

Notary Signature |

|
Print Notary Name

NOTARY PUBLIC
State of Florida at Large

My Commission Expires:
]




Ty [

STATE OF FLORIDA )
) SS:
COUNTY OF )
The foregoing instrument was acknowledged before me this day of March, 2003, by

Kathleen 1. Michael, ( )who is personally known to me' OR ( )who produced

as identification.
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Notary Signature

Print Notary Name

NOTARY PUBLIC
State of Flotida at Large

My Commission Expires:







SCHEDULE “B” :
THE CUSTOMER CONTRACTS

List attached hereto numbered as “B-1, B-2,B-3...”






