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Trusts   Estates

By Sharon L. KLein

Among the most significant 
developments for the session 
are the following:

(1) Gift Add-Back Extended, 
With Small Window of Exclusion 
(Enacted as part of Budget, April 
12, 2019). While New York does 
not impose a current gift tax, 
the New York gross estate of a 
deceased resident is increased 
by the amount of any taxable gift 
made within three years of death, 
if the decedent was a New York 
resident at the time the gift was 
made and at the time of death. 
New York’s three-year gift add-
back expired for individuals dying 
on or after Jan. 1, 2019, but was 
extended until Dec. 31, 2025 as 
part of the Budget (NY Tax Law 
§954(a)(3)). The final legislation 
excepts from the add-back gifts 
made between Jan. 1, 2019 and 
Jan. 15, 2019, the period prior to 
the Budget‘s release.

(2) Qualified Terminable 
Interest Property (QTIP) Must 
Be Included in the Surviving 
Spouse’s NY Estate (Enacted as 
part of Budget, April 12, 2019). 
The Budget amended New York 
Tax Law §954 as a result of the 
holding in Estate of Evelyn Seiden, 
(N.Y. Surr. Ct. Oct. 9, 2018). In that 
case, a husband died in 2010, 
when his estate was not subject 
to federal estate tax. His executor 
created a QTIP trust for state pur-
poses, making a QTIP election on 
the pro-forma federal return filed 
with the New York return. Inter-

nal Revenue Code (IRC) §2044, 
imposes a tax on QTIP property 
for which a marital deduction 
was previously allowed. The Sur-
rogate found that, since there was 
no federal estate tax return filed, 
there was no previously allowed 
marital deduction to trigger IRC 
§2044’s inclusion of the property 
in the surviving spouse’s New 
York gross estate. Consequently, 
the QTIP property escaped fed-
eral and state taxation in both 
estates.

The new law requires QTIP 
property to be included in the 
surviving spouse’s New York 
estate if New York previously 
allowed a marital deduction for 
that property, irrespective of 
whether the QTIP election was 

made on the New York return or 
via a federal pro forma return, if 
a federal return was not required 
to be filed. The change applies to 
estates of individuals dying on or 
after April 1, 2019. Accordingly, 
there should still be a window of 
opportunity to escape New York 
estate tax if a QTIP trust was cre-
ated in the estate of a first spouse 
to die, no federal return was filed 
(either because the first spouse 
died in 2010 or because the value 
of the first spouse’s estate was 
under the federal filing thresh-
old), and the surviving spouse 
died before April 1, 2019. If taxes 
have been paid in these circum-
stances in the second estate, the 
executor should consider filing 
a refund claim. If the second 
return has not yet been filed, the 
executor should consider taking 
the same position as the Seiden 
executor.

(3) Additional Real Estate 
Taxes Imposed on New York 
City Properties (Enacted as 
part of Budget, April 12, 2019). 
Typically, the seller pays transfer 
taxes on the transfer of residen-
tial and commercial properties, 
and the buyer pays a “mansion” 
tax on residential property valued 
at over $1 million. The Budget 
increased both sets of taxes on 
the transfer of property in New 
York City.

Additional Transfer Tax. New 
York transfer tax is imposed at 
0.4 percent. As of July 1, 2019, in 

addition to the 0.4 percent trans-
fer tax, the Budget imposes an 
extra tax of 0.25 percent (total 
tax of 0.65 percent) on transfers 
of residential property in New 
York City, including cooperative 
apartments, valued at $3 million 
or more and non-residential prop-
erty valued at $2 million or more.

Additional Mansion Tax. The 
New York mansion tax rate is one 
percent. The Budget imposes 
an additional incremental tax 
for transfers of New York City 
residential property valued at $2 
million or more. The rate rises 
progressively with the value of 
the property, beginning with 
0.25 percent for properties sell-
ing over $2 million, and rising to 
2.9 percent for properties selling 
for $25 million or more.

Proposed Pied-à-Terre Tax 
on Residences Exceeding $5 
Million. Assembly Bill No. 4540/
Senate Bill No. 44, currently in 
the Assembly and Senate com-
mittees, proposes a real prop-
erty tax surcharge 

Sharon L. KLein is President of Family 
Wealth for the Eastern US Region at Wilm-
ington Trust, N.A. Jenna M. Cohn, a Fam-
ily Wealth Advisor, assisted in the prepa-
ration of this article. This article includes 
developments through Aug. 12, 2019.

New York’s Latest 
Legislative Session: 
What Passed, What 
Didn’t, What’s Next

T he 2019-2020 legislative session recessed on June 20, 2019. It is 
instructive to review what passed before the June recess, what 
failed to pass and what lies ahead when the 2019-2020 session 

resumes in January 2020. Several changes were enacted as part of 
the 2019-20 Executive Budget (the Budget), signed by Gov. Andrew 
Cuomo on April 12, 2019.
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However, the estate tax 
exemption is scheduled to drop 
by about 50% in 2026, exposing 
more taxpayers to the current 
40% tax rate on assets over the 
lower threshold. That exposure 
could come even sooner, if politi-
cal shifts in the interim generate 
another new tax law that lowers 
the estate tax exemption. Swift 
action that anticipates a pull-
back on estate tax relief could 
wind up saving millions of dol-
lars for certain taxpayers.

 Winning the Numbers 
Game

In 2026, the federal estate tax 
exemption is scheduled to drop 
to $5 million, plus cost-of-living 
adjustments: probably around 
$6 million per individual. Thus, a 
married couple with a projected 

T he Tax Cuts and Jobs Act 
of 2017 did not abolish 
the federal estate tax, but 

it greatly eased taxpayers’ expo-
sure until 2026. The estate tax 
exemption was $5.49 million per 
decedent in 2017, but the TCJA 
has increased that number to 
$11.4 million in 2019. With scant 
planning, a married couple can 
use both exemptions and leave 
up to $22.8 million to heirs this 
year, free of federal estate tax.

estate of, say, $15 million, could 
owe substantial tax if today’s 
40% tax rate remains in effect 
on assets over the combined 
exemption amount of $12 million.

Savvy planning can help such 
taxpayers and one possible place 
to start is via astute use of fam-
ily gifts.

The annual gift tax exclusion 
in 2019 is $15,000 per recipient. 
For example, suppose a hypo-
thetical John and Mary Smith 
have two children, both married, 

and a total of four grandchildren. 
These grandparents could each 
give up to $15,000 to their eight 
relatives this year, or $120,000 
apiece, for a total of $240,000 
in asset reduction, with no tax 
consequences.

In addition, the senior Smiths 
could directly pay education 
and medical bills for all of these 
younger people. By using such 
gifts each year, they could be 
reducing future estate tax sig-
nificantly by giving away some 
wealth, as well as any future 
appreciation of those transferred 
assets.

This strategy can be done 
every year.

Larger Gifts

Above the annual exclusion 
amount and the medical and 
education expenses, larger gifts 

can produce larger tax savings. 
Fortunately, an IRS notice has 
reduced the “clawback” risk that 
had some observers worried.

For example, suppose John 
and Mary Smith have made a 
total of $20 million of taxable gifts 
($10 million apiece) to their chil-
dren and grandchildren. Under 
current law, those gifts reduced 
their estate tax exemptions by 
that $20 million but did not gen-
erate an obligation to pay gift tax. 
(The current gift and estate tax 
exemption also applies to the 
generation-skipping transfer tax, 
so certain gifts to grandchildren 
can be made without tax conse-
quences.)

Now suppose that a tax law 
passed in 2021 reduces the 
estate tax exemption to $6 mil-
lion apiece, so the Smiths could 
make no more than $12 million of 
taxable gifts without owing gift 
tax. They would be $8 million 
over the new limit, potentially 
subject to $3.2 million in gift tax, 
at an assumed 40% rate.

That possible issue was 
addressed by the IRS on Nov. 
23, 2018, with a notice of pro-
posed regulations. As the notice 
said, “The proposed regulations 
ensure that a decedent’s estate 
is not inappropriately taxed with 
respect to gifts made during the 
increased BEA [basic exemp-
tion amount] period.” Thus, 
gifts that were exempt under 
the contemporary law in effect, 
would remain exempt from gift 
tax, regardless of any adverse 
changes in the future.

Consequently, taxpayers 
who will be subject to estate 
tax, under the current exemp-
tion amount or a possible lower 
one, might consider making fam-
ily gifts in excess of the annual 

exclusion amount and any medi-
cal and educational expense pay-
ments. People who already have 
made gifts up to the pre-TCJA 
ceiling can make additional gifts, 
up to the 2019 limits of $11.4 mil-
lion per donor. Other taxpayers, 
who may have made few or no 
taxable gifts in the past, should 
consider giving assets to loved 
ones in order to reduce estate 
tax obligations. All of these 
gifts should be made before the 
exemption amount is rolled back. 
Once the law changes, this plan-
ning opportunity is lost.

Additionally, some states do 
not have a gift tax, so making 
gifts now may reduce state estate 
tax. In any event, the state tax 
implications of making any gifts 
needs to be taken into account.

Trust Worthy

Family gifts needn’t be out-
right transfers. In fact, giving 
large amounts to individuals 
opens up the possibility that the 
recipients will mishandle their 
funds. Transferring money to a 
trust not only can in many cases 
reduce estate tax, but also pre-
serve assets for use by family 
members, over a long term.

Transfers to trusts work best 
when the trust beneficiaries are 
well-informed and well-advised. 
For example, a wealthy individu-
al might establish a “disclaimer” 
trust.

Suppose that Joe Brown dies 
in 2022 and leaves all of his 
assets to his wife Jill. No estate 
tax would be due because the 
bequest goes to a surviving 
spouse. Further suppose that 
the estate tax exemption has 
been reduced by then and Jill’s 
estate would owe 

Joe BuBLé is a partner and the tax prac-
tice leader at Citrin Cooperman. He can be 
reached at jbuble@citrincooperman.com. 
JaMeS GriMaLdi is a partner in Citrin 
Cooperman’s trusts and estates practice. 
He can be reached at jgrimaldi@citrin-
cooperman.com. »  Page S7

Act Now,  
While the Giving  
Is Good

Swift action that antici-
pates a pullback on estate 
tax relief could wind up 
saving millions of dollars 
for certain taxpayers.
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Estate Administration and Domicile  
Issues Raised by Epstein’s Suicide
By Terence e. SmoLev

Of course, the fact that the 
suicide occurred while Epstein 
was incarcerated in New York 
is scandalous news. Epstein 
attempted suicide several days 

before actually succeeding. After 
his initial attempt he was placed 
on suicide watch. For some rea-
son as yet unexplained, he was 
removed from the suicide watch 
and placed in a cell alone, to be 
watched by correction officers at 
least every 30 minutes. Clearly, 
somewhere along the line, pro-
tocols were breached.

While this case presents 

interesting issues about the 
above facts, the issues con-
cerning estate attorneys may 
be of even more interest. There 
have already been lawsuits 
filed against Epstein’s estate 
by women alleging damages 
due to being abused when they 
were underage. The big ques-
tion is whether the will and 
trust executed by Epstein days 
before his suicide is valid. Where 
is his domicile? According to 
reports in the New York Times, 
other newspapers and TV cable 
news networks, Epstein had resi-
dences in New York, Florida and 
a privately owned island in the 
Virgin Islands. Epstein listed his 

TerenCe e. SMoLev is counsel to Berk-
man Henoch Peterson Peddy and Fenchel in 
Garden City, New York. This article is based 
on details available as of Sept. 3, 2019..

assets as including properties in 
Paris and New Mexico. He also 
owned a valuable art collection. 
Epstein himself valued his estate 
at approximately $577 million. 
Where his domicile is determined 
to be is where the total estate 
is taxed (less certain adjust-
ments for assets possibly taxed 
by other states). Other states 
where Epstein owned homes 
may be entitled to an estate tax 
as regards the fair market value of 
that residence. Typically, person-
alty is taxed in the state of domi-
cile. Money, stocks and bonds, as 
well as works of art, would there-
fore be taxed in the state where 
Epstein had his 

R ecently, the suicide of the financier Jeffrey Epstein whose 
alleged molestation of underage females transported across 
state lines has been reported by news outlets on a 24-hour 

basis. The fact that many rich and famous celebrities and royalty 
traveled with him allegedly when some of the underage females 
were present created “news”.
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on non-primary residences in 
New York City, including one to 
three family houses, condomini-
ums and cooperative apartments, 
with market values exceeding $5 
million. A progressive rate sched-
ule, ranging from 0.5 percent to 3 
percent, would be assessed against 
property worth up to $25 million. 
A fl at 4 percent tax rate would be 
applied to property valued over 
$25 million.

(4) New York Does Decouple 
From Certain Federal Income 
Tax Changes for Trusts and 
Estates (Enacted as part of Bud-
get, April 12, 2019). On Dec. 28, 
2018, the Department of Taxation 
and Finance (the Department) 
issued Technical Memorandum 
TSB-M-18(6)I—New York State 
Decouples from Certain Personal 
Income Tax Internal Revenue 
Code (IRC) Changes for 2018 and 
after. The Department explained 
that individuals may claim some 
deductions on their New York 
returns that are no longer available 
for federal purposes (N.Y. Tax Law 
§615(a)), including state and local 
taxes over the $10,000 federal limit; 
and certain miscellaneous deduc-
tions that are no longer allowed 
federally, such as tax preparation 
fees and investment expenses.

After the TSB was released, the 
question arose as to whether the 
decoupling extended beyond indi-
viduals to non-grantor trusts and 
estates since IT-205—Fiduciary 
Income Tax Return—was silent on 
that point. In the absence of spe-
cifi c guidance, most advisors took 
the position that state and local 
taxes over the federal limit and 
miscellaneous itemized deductions 
could not be claimed on fi duciary 
income tax returns, a position that 
the Department initially affi rmed 
on its website on March 15, 2019. 
However, the Budget did extend the 
decoupling benefi t to trusts and 
estates, and the Department sub-
sequently amended its website to 
refl ect that trusts and estates can 
deduct state and local taxes over 
the federal limit and miscellaneous 
itemized deductions. Importantly, 
the decoupling benefi t applies to 
taxable years beginning in 2018. For 
returns that have not yet been fi led, 
these may be valuable deductions 
to take. Most returns will already 
have been filed. If so, advisors 
should consider filing amended 
returns.

(5) Estate Tax Treatment 
of Dispositions to Surviving 
Spouses Who Are Not U.S. Citi-
zens Extended (Enacted July 3, 
2019). In order for a disposition 
to a surviving spouse who is not a 
United States citizen to qualify for 
the federal marital deduction, the 
disposition must pass in a Quali-
fi ed Domestic Trust (QDOT). For 
estates below the federal filing 
threshold, the New York estate 
tax is based on the taxable estate 
computed on a pro-forma federal 
return. Although not required 
for New York purposes (there is 
no New York tax imposed on the 
termination of a QDOT or a prin-
cipal distribution from a QDOT), 
dispositions to non-U.S. citizen 
spouses had to be in QDOT form 
because federal elections on the 
pro-forma return fl ow through to 
the New York return. This artifi cial 
need to create a QDOT resulted in 
signifi cant unnecessary administra-
tive burdens and legal fees.

A law enacted in December 2013 
eliminated the requirement to cre-

ate a QDOT if no federal return 
was required to be fi led and the 
disposition would otherwise have 
qualifi ed for the federal estate tax 
marital deduction. The law, which 
was set to sunset on July 1, 2019, 
has been extended to July 1, 2022 
(N.Y. Tax Law §951(b)).

(6) Proposal Regarding ‘Pour 
Over’ Wills (Passed Assembly 
and Senate). Estates, Powers and 
Trusts Law (EPTL) §3-3.7 permits 
an individual to make a testamen-
tary “pour over” disposition into 
a trust. Assembly Bill No. 7519/
Senate Bill No. 5513 would remove 
an apparent confl ict between EPTL 
§§3-3.7 and 7-1.18 by clarifying that 
the trust does not need to hold any 
assets prior to the individual’s 
death.

Additionally, the proposal 
would change the current require-
ment that the trust agreement is 

executed prior to or contempora-
neously with the will. This would 
address the harsh result in Matter 
of D’Elia, 40 Misc.3d 355 (Nassau 
County Surr. Ct. 2013), in which the 
court ruled that a residuary gift 
to a trust was not valid because, 
although the testator executed the 
trust prior to his will, the trustee 
did not sign the agreement until 
seven days later. Under the pro-
posal, as long as the grantor signed 
the trust agreement prior to or con-
temporaneously with his will, the 
trustee need only sign prior to the 
testator’s death.  

(7) Proposal To Extend the 
Attorney-Client Privilege to Life-
time Trustees (Passed Assembly 
and Senate). Pursuant to Civil 
Practice Law and Rules (CPLR) 
§4503(a)(2), the attorney-client 
privilege extends to a client who is 
a personal representative. Under 
that section, absent an agreement 
to the contrary, no benefi ciary of 
the estate is treated as a client of 
the attorney solely by reason of 
his status as benefi ciary, and the 
existence of the fi duciary relation-
ship between the personal repre-
sentative and the benefi ciary does 
not by itself constitute a waiver of 
the privilege between the attorney 
and the personal representative. 
CPLR §4503(a)(2) does not extend 
to lifetime trustees the attorney-
client privilege afforded to per-
sonal representatives. According 
to the memorandum in support 
of Assembly Bill No. 7601/Senate 
Bill No. 6409, the omission of life-
time trustees from the defi nition of 
“personal representative” was on 
oversight and there is no reason to 
exclude lifetime trustees from the 
protection of the attorney-client 
privilege. This proposal simply 
includes “lifetime trustee” in the 
defi nition of personal represen-
tative. Additionally, the measure 
makes clear that a fi duciary does 
not waive the privilege merely by 
asserting he or she relied upon the 
advice of counsel when acting in 
such capacity.

(8) Proposal To Enact the Uni-
form Voidable Transaction Act 
(Passed Assembly and Senate). 
The Uniform Voidable Transactions 
Act (UVTA) seeks to strengthen 
creditor protection by providing 
remedies when a debtor transfers 

assets or incurs additional debts 
that hinder the creditor’s ability 
to be fully repaid. For example, a 
transfer is voidable by a creditor 
if made by a debtor with actual 
intent to hinder, delay or defraud 
a creditor. Under Assembly Bill No. 
5622/Senate Bill No. 4236, New York 
would adopt the UVTA, thereby 
modernizing its laws, which have 
not been signifi cantly updated in 
over 90 years. Forty-four states, 
the District of Columbia, and the 
U.S. Virgin Islands have the enacted 
some version of the UVTA. How-
ever, there has been concern 
that, while the UTVA legitimately 
is intended to prevent debtors 
skirting valid debts, certain offi cial 
comments to the UVTA undercut 
an individual’s ability to create a 
domestic asset protection trust. 
The New York City Bar submitted 
a memorandum in support of New 

York’s enacting the UVTA in March, 
2019, including the opinion that 
those comments are inconsistent 
with New York law, are not sup-
ported by the text of the UVTA, 
and should not be considered 
when interpreting the UVTA in 
New York. Similarly, the New York 
State Bar Association submitted a 
memorandum in May 2019 in sup-
port of the UVTA, conditioned on 
the understanding that those com-
ments are not being adopted by 
New York.

(9) Proposal Regarding Com-
missions of Donees of a Power 
in Trust (Passed Assembly and 
Senate). Assembly Bill No. 7522/
Senate Bill No. 5512 amends the 
Surrogate’s Court Procedure Act 
to conform the calculation of com-
missions of donees of powers in 
trust, including donees of powers 
during minority and incapacity, to 
the commission computation for 
trustees.

(10) Proposal To Reform 
the Power of Attorney (Passed 
Assembly, Introduced in Sen-
ate). Assembly Bill No. 5630/Sen-
ate Bill No. 3923 would reform 
New York’s Power of Attorney 
(POA) form to: (1) eliminate 
the Statutory Gifts Rider (SGR), 
which has different execution 
formalities from the POA and 
insert the SGR gifting provisions 
in the POA’s Modifi cations Sec-
tion; (2) allow for substantially 
compliant language instead of 
the exact statutory wording; 
(3) provide safe harbors for 
those who accept a POA in good 
faith without actual knowledge 
that the signature is not genuine; 
(4) allow sanctions against third 
parties who unreasonably refuse 
to accept a properly executed 
POA, including costs and attor-
ney’s fees; and (5) expand an 
agent’s power to make gifts in 
a calendar year that aggregate 
$5,000 instead of the current 
$500.

Next?

After many years in the making, it 
is anticipated that a New York Trust 
Code, which would modernize and 
harmonize New York law in a central-
ized code, will likely be considered 
in the next legislative session.

Session
« Continued from page S1 

Assembly Bill No. 7522/Senate Bill No. 5512 amends 
the Surrogate’s Court Procedure Act to conform the 
calculation of commissions of donees of powers 
in trust, including donees of powers during minority 
and incapacity, to the commission computation for 
trustees.
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active effective date (which would 
not be the first time). Therefore, it 
is imperative to gift as soon as pos-
sible. 2025 is not the only deadline 
in consideration; the results of the 
2020 presidential election could 
dramatically change the landscape 
of estate and tax planning.

With the increased federal gift 
and estate tax exclusions, many 
planners have shifted their focus 
to the estate and gift tax exclu-
sion thresholds of their clients’ 
resident states. This continues to 
be an important issue for many 
individuals and married couples. 
In New York, for example, there is 

no gift tax. The estate tax exclu-
sion amount is currently $5.74 
million, but New York still has a 
system referred to as the “cliff 
tax.” (Current exclusion amount 
for decedents whose deaths falls 
on or after Jan. 1, 2019 and before 
Jan. 1, 2020.) Any taxable estate 
that exceeds the basic exclusion 
amount by 5% or more (which in 
2019 equates to an estate valued 
of $6,027,000 or more) falls off 
the “cliff.” This means the entire 
taxable estate will be subject to 
New York estate taxes, essentially 
losing your exemption. Further, 
New York does not have porta-
bility for married couples, so the 
surviving spouse is unable to use 
the deceased spouse’s unused 
exemption, and it can therefore be 
wasted in the absence of proper 
planning. Estate planning tech-
niques such as disclaimer and 
credit shelter trusts may be used 
to address this issue for married 
couples.

Specific gifting strategies, 
including gifts of low basis assets, 
should also be revisited. This is 
especially true if your clients’ tax-
able estates will likely fall lower 
than the federal and state exemp-

tion threshold. Instead of focusing 
on estate taxes, their concern may 
need to shift to income taxes and 
capital gains tax. When a low basis 
asset is gifted, and the recipient 
later sells that asset, he or she 
will pay a steep capital gains tax 
on the increase in value between 
the original cost basis and the 
sale price. Therefore, an analysis 
should be made as to whether 
the asset should be placed back 
into their estates, where it will 
receive a step-up in basis upon 
their death.

 Future Developments  
In Trusts and Estates

Other potential changes under-
way may greatly impact trusts and 
estates for all Americans. One 
such adjustment is to the rules 
for withdrawals from qualified 
retirement accounts, if the Setting 
Every Community Up for Retire-
ment Enhancement (SECURE) 
Act of 2019 (the Act or SECURE 
Act) is enacted. The SECURE Act 
limits life expectancy payouts 
for inherited retirement plans. 
Currently, beneficiaries of inher-
ited retirement plans may enjoy a 
longer period of tax-free growth by 
stretching the distributions over 
their life expectancies. With the 
passage of the Act, beneficiaries 
will be forced to receive payouts 
within a 10-year period. Support-
ers of the SECURE Act claim the 
Act protects workers and makes 
it easier for businesses to offer 
retirement plans for their employ-
ees. The Act repeals the maximum 
age for individuals to contribute 
to a retirement plan and increases 
the age for required distribution 
from 70½ to 72 years old.

Regardless of the outcome of 
the upcoming presidential elec-
tion, it is extremely likely that the 
SECURE Act will be signed into law. 
The Act has broad support from 
both Democrats and Republicans. 
It recently passed the House of 
Representatives in May 2019 and 
is expected to pass the Senate. 
The Act also has the support of 
the President.

If the potential changes to 
retirement accounts concern 
your clients, there is a method 
which allows beneficiaries to 
bypass the required 

By STephenie yeh  
and JaniS cowhey

Chances are that your clients 
are among the millions now ques-
tioning whether each and every 
personal possession meets the 
“sparks joy” test in their lives. 
But chances are equally good 
that they haven’t spent any time 
at all considering what will hap-
pen to their prized possessions if 
something happens to them.

When your clients pass away, 
will their loved ones know how to 
distribute the masterpiece hang-
ing in the living room or their one-
of-a-kind vintage watch? Who will 
be accountable to make sure your 
clients’ wishes are followed?

Beyond consideration of tan-
gible assets, who will care for your 
clients’ loved ones when they are 
unable to? Your clients may be 
responsible for pets, raising a 
young child or someone with dis-
abilities, or caring for an elderly 
or ill parent or grandparent.

A recent survey found that 
only 43% of Americans have an 
estate plan. The majority of those 
surveyed who had an estate plan 
were 65 years or older. Younger 
Americans generally did not 
have an estate plan, although 
many agreed that having a will 
is important.

Trusts and estates attorneys 
are well aware of the importance 
of establishing an estate plan and 
keeping it current. But for those 
who do not specialize in this 
vital area of law, here are three 
reasons to raise the issue with 
your clients.

 Ancient Documents and 
Life Changes

Not only is it important to have 
estate planning documents in 
place, but it is also important to 
periodically revisit the documents 
and beneficiary designations. If 
these were completed back when 
a Bush was still President (which 
makes your documents more than 
11 years old), an update may be 

in order.
For example, you may have 

clients who were denied the use 
of a Power of Attorney executed 
more than five years ago, or in a 
jurisdiction where the principal 
no longer resides. Although the 
Power of Attorney may have been 
validly executed at the time and 
should be accepted, to the frustra-
tion of trusts and estates practi-
tioners and their clients, they may 
still face resistance and ultimately 
rejection of their document. If 
your clients are in a situation in 
which they need their agent to 
act quickly and efficiently, their 
financial institution’s red tape 
may be an impediment.

Consider what life changes 
your clients or their loved ones 
have experienced in recent years: 
marriage or divorce, birth or 
adoption of children or pets, 
relocation to another state or 
country, illness or death. Have 
they recently purchased a new 
residence or started a business? 
Have the designated beneficia-
ries or agents died or has their 
relationship with them changed?

Ensuring your clients’ estate 
plans are “tidied up” gives them 
the satisfaction that their loved 
ones or their favorite charitable 
organization will be provided 
for in the way they intend. It 
also reduces the likelihood that 
family members will face a com-
plicated, messy guardianship or 
estate proceeding.

 Current Estate and Gift Tax 
Regulations

Recent changes in estate and 
gift tax regulations may also 
demand another look at your 
clients’ estate plans. Under the 
Tax Cuts and Jobs Act of 2017, 
the current federal estate and gift 
tax exemption amount is tempo-
rarily expanded to $11.4 million, 
increasing annually for inflation. 
Married couples who have not 

made any prior taxable gifts may 
currently gift more than $22 mil-
lion without paying gift taxes. Cli-
ents who are moderately wealthy 
should consider gifting now since 
the exemption sunsets after 2025 
and will revert back to 2017 limits, 
adjusted for inflation.

What happens when clients 
have taken advantage of the 
increased exclusion amount 
by making significant gifts and 
later pass away when the exclu-
sion amount is lowered? The 
IRS issued regulations which 
confirm that gifts made utilizing 
the enhanced gift tax exemption 
will not be clawed back when the 
exemption is reduced. Prop. Reg. 
§20.2010-1(c) and Reg. 106706-
18. However, that may change 
depending on the results of the 
2020 presidential election.

The Democratic presidential 
candidates have proposed sig-
nificant changes in gift and estate 
taxes, including one proposal by 
Sen. Bernie Sanders to reduce the 
gift tax exemption to $1 million 
and the estate tax exemption to 
$3.5 million. Future administra-
tions may push for a reduced 
exemption amount with a retro-

H ave your clients been “Tidying Up with Marie Kondo” on Netflix? 
Have Kondo’s books (“The Life-Changing Magic of Tidying Up” 
and “Spark Joy”) inspired them to declutter?

STephenie Yeh is a manager in Marcum 
LLP’s trusts and estates group in New York. 
She can be reached at Stephenie.yeh@mar-
cumllp.com. JaniS L. CowheY is a partner in 
the group and co-leader of the firm’s modern 
family and LGBT services practice. She can be 
reached at Janis.cowhey@marcumllp.com.
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When your clients pass 
away, will their loved ones 
know how to distribute the 
masterpiece hanging in the 
living room or their one-
of-a-kind vintage watch? 
who will be accountable 
to make sure your clients’ 
wishes are followed?

»  Page 7

Tidying Up Your Estate Plan  
(So Your Loved Ones Won’t Have To)
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TURN YOUR CLIENT’S 
CONCERN INTO IMPACT.

The New York Community Trust
can help you maximize their 

charitable giving.

Contact Jane Wilton, general counsel, at (212) 686-2563  
or janewilton@nyct-cfi.org for a consultation.

www.nycommunitytrust.org
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10-year payout period. By naming 
a standby Charitable Remainder 
Unitrust (CRUT) as the beneficiary 
of their retirement plan, owners 
of these plans may provide for 
their beneficiaries while protect-
ing the retirement asset for them. 
Beneficiaries are able to enjoy an 
extended payout period over their 
lifetimes. Additionally, the owners 
will not have the burden of addi-
tional tax filings during their life-
time since the CRUT is not formed 
until it is funded by the retirement 
account after their death.

These changes in trusts and 
estates, together with the likeli-
hood that your clients’ circum-
stances have changed significantly 
over the past several years, are 
all motivations for your clients to 
reconsider their estate plans. It 
may be a conversation regarding 
your clients’ wishes, or whether 
the changes in estate and gift 
taxes impact their estates. All of 
these are reasons why “tidying 
up” should not only be reserved 
for their closets, but should also 
extend to estate planning.

domicile. That issue may be litigat-
ed in a court in one or more states. 
Eventually, there would have to be 
one court in one state with juris-
diction over Epstein’s estate. That 
issue may very well ultimately be 
decided in the Supreme Court if 
multiple states make inconsistent 
decisions.

Epstein’s will, supposedly exe-
cuted days before his death, has 
been filed in the probate court in 
the Virgin Islands. Again, according 
to news reports Epstein “ordered” 
his representatives to place his 
assets in the trust. However, if 
Epstein died before the assets 
were transferred, there could also 
be litigation and tax issues. You 
can be sure that both the Internal 
Revenue Service and various state 
taxing authorities will look closely 
at that issue.

The issues of domicile, the ques-
tions as to the validity of will and 
trust, and where his assets are 
held are facts of great importance. 
Where was Epstein’s personalty 
at the time of his death? Was the 
personalty effectively transferred 
to the trust before his death? If 
so, then they are controlled by 
the trust, if valid. If not effectively 
transferred before his death, then 
the personalty will be controlled 
by his will, also if valid. If the will is 
found not to be valid, then you end 
up dealing with an intestate estate.

To review the complexity regard-
ing Epstein’s estate we have the 
following issues:

•  Even though Epstein stated 
in his document executed 
shortly before his death that 
the Virgin Islands was his 
domicile, will courts agree?

• Is the will valid?
• Is the trust valid?
•  Were assets supposedly to 

be titled in the trust appro-
priately done so before 
Epstein’s death?

•  Validity and determination 
of claims against the estate 
or possibly the trust?

Based upon what is needed 
to be discovered about these 
issues and possibly others, what 
states benefit from the tax on 
various assets, and what claim-
ants against his estate may be 

able to recover are clearly inter-
esting and complex issues to be 
resolved in the court ultimately 
found to have jurisdiction over 
this estate. Another issue that 
will possibly rear its head is the 
fraudulent transfer of assets to 
try to defeat claims of creditors 
and what state’s law controls that 
issue.

Clearly, the Epstein saga has 
created a great fact pattern for a 
final exam question in a law school 
trusts and estates class. However, 
of more interest to the legal pro-
fession are the current issues as 
follows:

• Where did the prison system 
procedures and protocols fail 
that allowed Epstein to com-
mit suicide?
• For those enjoying conspir-
acy theories, was there some 
conspiracy at work here?
• What are Epstein’s assets, 
where are they, and what are 
their value?
•  Was personalty timely placed 

in Epstein’s trust?
•  What was Epstein’s domicile 

at death?
•  What court or courts will 

deal with Epstein’s estate 
and trust?

•  What states will receive 
estate taxes, how much will 
those taxes be, and who will 
unravel this complex issue 
that will quite possibly be 
disputed by several states?

•  To what extent will individu-
als claiming damages from 
Epstein’s estate and trust 
benefit?

•  Will those claiming injury 
from Epstein many years 
ago find their claims barred 
by the statute of limitations?

•  Will these claimants seek 
“forum shopping” to seek 
possible jurisdictions that 
will allow claims from years 
gone by?

Surely, the above list of pos-
sible issues and claims may 
not be complete. I  am sure 
that many attorneys obtaining 
claimant clients will seek to 
obtain justice for their clients 
and damages.

Epstein’s issues that existed 
prior to his suicide and the addi-
tional ones raised after his death 
will certainly keep attorneys and 
courts busy for quite some time.

The big question is whether the will and trust ex-
ecuted by Epstein days before his suicide is valid.

Epstein
« Continued from page S1 

tax at her death, when her assets 
pass to their children.

If the Browns’ estate plan allows 
Jill to disclaim certain assets and 
pass them to a trust, she would 
personally die with fewer assets 
and possibly avoid saddling her 
heirs with an estate tax bill. Here, 
a successful plan might call for 
including a disclaimer provision 
in Joe’s will, and for Jill to recog-
nize the advantage of disclaiming 
certain assets, which would go into 
the trust.

Special Cases

Many specific types of trust 
can be used now, for tax-efficient 
estate planning while the estate tax 
exemption tops $11 million. For 
instance, assets could be placed 
into a grantor retained annuity 
trust (GRAT). The grantor would 
get an annuity from the GRAT dur-
ing the trust term, usually a few 
years. After the trust terminates, 
the GRAT beneficiary—perhaps 
the grantor’s child—will receive 
any assets still held in trust. As 
long as the asset growth in the 
interim outpaces the relevant IRS 
§7520 interest rate, assets may be 
transferred with little or no gift tax 
exposure.

Thus, GRATs may work very well 
in a low-interest-rate environment, 
especially if the assets involved 
have lost value before going into 
the trust. The §7520 for July 2019 
transfers is 2.6%. For the GRAT to 
be successful, the assets held in 
trust must grow greater than this 
rate. So if the assets in the GRAT 
appreciate at a rate of 5%, the addi-
tional 2.4% of appreciation escapes 
estate taxation in the grantor’s 
estate.

Another type of specialized 
trust to consider is an irrevoca-
ble life insurance trust (ILIT). As 
the name indicates, the creator of 
this type of trust may use money 
transferred into the trust to obtain 
an insurance policy on his or her 
life and pay the premiums. The 

younger and healthier the cre-
ator is, the more likely a policy 
can be obtained with reasonable 
premiums.

When the insured individual 
dies, the policy benefit (which 
can be considerable) will go to the 
ILIT. As long as all the formalities 
have been followed carefully, the 
proceeds from the life insurance 
policy will be outside of the insured 
individual’s estate, exempt from 
estate and income tax. Conversely, 
a life insurance policy owned by 
the insured individual will gener-
ate funds that are included in that 
individual’s estate, so 40% of the 
payout could be lost to estate tax.

A properly-drafted ILIT can lend 
money to or buy assets from the 
decedent’s estate, providing cash 
for estate tax obligations and other 

expenses. Going forward, assets 
held within the ILIT can be pro-
tected from taxes, creditors, and 
imprudent spending.

Another popular trust is a spou-
sal lifetime access trust, commonly 
known as a SLAT. A married couple 
can both create non-reciprocal 
SLATs to use their exemptions 
through gifts but preserve their 
access to the funds in the trusts. 
The provisions of a SLAT authorize 
the trustee to make distributions 
to your spouse and even your chil-
dren. All future appreciation on the 
assets in the SLAT is shielded from 
estate tax.

Charitable Thoughts

Clients with significant philan-
thropic intentions have other ways 
to reduce possible estate tax bur-
dens, including charitable remain-
der trusts and charitable lead 
trusts. Funding a remainder trust, 
for example, not only removes the 
donated assets from the donor’s 
taxable estate but may also provide 

a tax-efficient way to turn appreci-
ated assets into lifelong cash flow.

Beyond funding charitable 
trusts, tax-efficient planning in this 
area may call for deferring sizable 
donations until after age 70½. Then 
qualified charitable distributions 
may be made, directly from an IRA 
to a charity or charities, potentially 
reducing the income tax cost of 
required minimum distributions 
(RMDs). Such donations may be 
up to $100,000 per person per year. 
While the distribution is not tax-
able, there is no charitable contri-
bution deduction. However, there 
is no need to make sure that the 
charitable contribution deduction 
limitation based on a taxpayer’s 
adjusted gross income doesn’t 
apply.

In addition, estate planning can 

call for specified charities (even a 
charitable remainder trust) to be 
the beneficiary of a client’s IRA or 
employer-sponsored retirement 
plan. This will avoid passing on 
a deferred income tax bill to indi-
vidual beneficiaries; the charitable 
organization won’t pay income tax, 
so the deferred income tax obliga-
tion from retirement funding will 
vanish.

If a client’s philanthropic inten-
tions are satisfied in this way, 
other assets, including appreci-
ated property, can pass to family 
members. Under current law, heirs 
receive a basis step-up in appreci-
ated property. With a higher basis, 
beneficiaries can sell those assets 
immediately and avoid capital 
gains tax, so all appreciation dur-
ing the decedent’s lifetime also can 
avoid income tax altogether.

Such sophisticated estate plan-
ning can use gifts, trusts and other 
tactics to hold down taxes for high 
net worth clients, even if future leg-
islation reduces the current estate 
and gift tax exemption.

Giving
« Continued from page S1 

Plan
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Such sophisticated estate planning can use gifts, 
trusts and other tactics to hold down taxes for high 
net worth clients, even if future legislation reduces 
the current estate and gift tax exemption.
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