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Matrimonial Law

by Harriet NewmaN CoHeN  
aNd tim James

This article will discuss some 
of those variables, and the dif-
ferent ways in which New York 
law, and, in passing, the Uniform 
Probate Code which other states 
have adopted, protect surviving 
spouses from disinheritance. It 
also notes the dissimilar status 
of offspring. The applicable law 
with respect to estate and divorce 
rights will be the law of the state 
in which the deceased spouse 
was domiciled at the time of his 
or her death, or where the parties 
reside, in the divorce scenario. 
As part of the “death gamble”, 
of course, there is always the 
risk that the monied spouse will 
transfer assets—fraudulently or 
otherwise—before the death, 
in such a manner as to place 
them beyond the reach of the 
provisions of the law designed 
to protect the surviving spouse 
(in New York, EPTL §5-1-1-A[b] 
and [c]). That possibility needs 
to be factored into the equation.

In New York, a surviving 
spouse’s elective share of the 
estate of a deceased spouse is 
the greater of $50,000 or one-
third of the decedent’s net 
estate, as defined under 1990’s 
statutory reforms designed 
to protect surviving spouses. 
EPTL §5-1.1-A(a)(2). Under the 
prior law, the elective share was 
50% of the decedent’s net estate 
if there were no living children 

of the decedent at the time of 
the decedent’s death, and one-
third if the decedent left living 
children. But a spouse could 
choose to place the amount of 
the elective share in trust, with 
the surviving spouse receiving 
only the income therefrom dur-
ing his/her lifetime—a depriva-
tion and an insult. In addition, 
the surviving spouse today is 
entitled to take or retain posses-
sion of (and not count toward the 
elective share) certain  personal 
property, ranging from the family 
bible to clothing and household 
items worth up to $20,000, and 
one motor vehicle worth up to 
$25,000. EPTL §5-3.1.

One must resist the impulse 
to compare the one-third elec-
tive share guaranteed to a sur-
viving spouse to the unofficially 
presumptive 50-50 division of 

marital property in divorce after 
a number of years of marriage or 
to conclude that divorce yields 
results more financially generous 
than death. First, in the absence 
of a will, a surviving spouse 
will inherit all of the deceased 
spouse’s estate if the decedent 
has no living children, or $50,000 
plus 50% of everything above that 
amount if the decedent has one 
or more living children. One does 
not get 100% of even the marital 
estate in a divorce. EPTL §4-1.1. 
Second, if spouses have assets 
that they hold as joint tenants or 
tenants by the entirety, such as 
real property or jointly titled bank 
or securities accounts, in the 
event of the death of one spouse, 
those assets will pass directly to 
the surviving spouse, outside of 
any will or intestate succession. 
By contrast, title does not con-
trol in divorce. Third, whereas 
equitable distribution applies 
only to marital property, a sur-
viving spouse’s elective share (or 
intestate share) applies both to 
assets that would be classified as 
marital property, and to assets 
that would be classified as sepa-
rate property, in the context of 
a divorce action. Thus, where a 
spouse who dies has a significant 
amount of separate property, the 
surviving spouse’s elective share 
may amount to significantly more 
than he or she would typically 

receive as equitable distribution 
in a divorce action.

As a result of reforms enact-
ed in New York estate law in 
the 1960’s and 1990’s, the net 
estate based on which a surviv-
ing spouse’s elective share is cal-
culated is more inclusive than 
it was previously. Now it better 
protects the surviving spouse’s 
inheritance rights against manip-
ulations designed to deprive the 
survivor of what the law regards 
as his/her fair share of the dece-
dent’s estate. These protections 
are akin to those afforded a 
spouse where there has been 
dissipation of marital property 
in the context of a divorce. The 
net death estate now encom-
passes not only the “probate 
estate” (all assets titled in the 
decedent’s name, minus the 
decedent’s debts and the costs 
of administering the estate), 
and the value (at the time of 
the decedent’s death) of testa-
mentary substitutes, such as Tot-
ten trusts (see EPTL 
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Divorce vs. Death: 
Pecuniary Rights 
And How They Differ

S ometimes, the older client’s question is posed in the starkest 
form: Am I better off getting a divorce or just waiting for my 
spouse to die? The smart lawyer’s answer is “It depends on a 

lot of variables.”
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A prenuptial agreement is 
designed to help avoid chaos, 
strife and acrimony should a 
divorce occur in that marriage. 
However, as evidenced by the 
recent attention-grabbing stories 
involving Robert De Niro, “pren-
ups” are not able to solve every 
problem that arises in a divorce, 
even when the terms are clearly 
spelled out and agreed upon 
beforehand.

In De Niro’s case, the divorce 
attorney his wife hired has 
issued six subpoenas for his 
financial records even though 
De Niro’s attorney claims the 
prenup makes it extremely clear 
what she is entitled to from 
their 2004 agreement. The pub-
lic has learned that De Niro’s 
total wealth may be upwards of 
$500 million. When the stakes 
are that high, one can be sure 
attorneys on both sides will be 
working hard for their clients.

Agreeing to a prenup is only 
the first challenging step: Exe-
cuting the agreement should a 
divorce occur is an entirely dif-
ferent matter. When a couple 
marries, they combine assets, 
they share friends and some-
times business relationships and 
they often have children. Each 
of those is treated differently by 
the law, and as life moves for-
ward and becomes entwined 
for the two individuals who 
are married, finding common  

ground in a divorce becomes 
increasingly difficult.

For those couples who both 
enter into a marriage with sig-
nificant assets, even the best 
written prenups can create 
headaches. Most business con-
tracts are written by two or 
more parties with little or no 
emotion involved. Prenups are 
also essentially business con-
tracts, but emotion, history, 
religion, self-worth, psychology 
and more come into play in the 

relationship, meaning that the 
dollars and cents often take a 
back seat. If a married couple sat 
across from each other before a 
marriage took place and nego-
tiated every detail as if they 
were two businesses merging, 
then a divorce might be easier to 
negotiate. However, that rarely 
(if ever) happens. Love birds 
often refuse to see their mar-
riage as a contract, and prenups 
can have huge, unforeseen holes  
in them.

For example, New York law 
states that any prenuptial 
agreement must be “fair.” Such 
a vague and subjective term 
can turn an attorney’s hair gray, 
especially when the definition 
of fair changes over time. Mak-
ing matters more complicated, 
circumstances dictate fairness. 
What was considered fair when 
the couple married 20 years 
ago may not be considered fair 
today. For example, celebrities 
who marry before they’ve hit 
stardom or Wall Street bank-
ers who marry before they’ve 
made it to the executive level 
will surely have issues with 
any prenuptial agreement later 
in life. In New York, a potential 
spouse is under no obligation 
to disclose his/her finances 
before the signing of a pre-
nuptial agreement. However, 
if the individual does disclose  
assets and misrepresents the 
value of those assets, the result-
ing prenup may be overturned  
in court.

Premarital assets or what is 
known as “separate property” 
are off limits; however, those 

assets become extremely dif-
ficult to distinguish over the 
course of one’s life and career. 
In New York, there are countless 
people who have built busi-
nesses, invested smartly and 
now would be considered high 
net worth individuals. Assets 
owned before a marriage are 
usually off-limits in a divorce 
if there is a prenup, but any 
increase in the value of those 
assets due to contributions of a 
spouse can change matters sig-
nificantly. Let’s say a man has 
a financial firm for five years 
before he gets married. Then, 
once he’s married, his spouse 
can prove she’s helped the value 
of that firm increase through her 
actions, whether it be working in 
the office, helping with a market-
ing campaign, introducing him 
to new clients, or taking care of 
the home so he can go to work. A 
judge may rule against the man if 
the spouse’s attorney can show 
that the spouse’s efforts made a 
significant difference in the value 
of the business.

The role a prenup can play in 
custody is often extremely lim-
ited. Unlike many states, New 
York prenups can resolve some 
issues regarding education, sup-
port and care of children. How-
ever, in most cases a judge will 
make the final decision on cus-
tody and support to ensure any 
agreement is in the best inter-
ests of the child/children. When 
it comes to what religion a child 
is raised in, custody, visitation 
and such, that’s a matter that 
is only handled during divorce 
proceedings.

steveN J. maNdel is founder of The 
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New York law states  
that any prenuptial  
agreement must be  
“fair.” Such a vague and 
subjective term can turn 
an attorney’s hair gray, 
especially when the 
definition of fair changes 
over time.

by LesLie J. wiLsHer

But those couples were on good 
speaking terms. So, for the most 
part, it wasn’t difficult for them 
to agree on things.

When I began mediating cus-
tody and child support cases for 
the New York Peace Institute (for-
merly part of Safe Horizon), how-

ever, I realized two important 
things. First, it wasn’t my sturm 
und drang. I could acknowledge 
the emotions expressed by each 
member of the couple, even feel 
inwardly sympathetic, without 
having to experience those 
emotions myself. In fact, as a 
mediator, I needed to maintain 
distance in order to remain neu-
tral and keep the conversation 
balanced. Second, in encourag-
ing my pre- and post-nup clients 

to work most matters out for 
themselves, I already was follow-
ing, albeit unwittingly, a major 
precept of mediation, which is 
to create a forum in which the 
participants can work things out 
for themselves.

Ultimately, two things con-
vinced me of the merits of medi-
ating matrimonial disputes. I 
received my first request from 
clients seeking a separation. 
The process took place over 
a number of months since, in 
mediation, clients participate 
in setting the pace. This couple 
had two teenage children, so we 
met for a handful of sessions, in 
person and by telephone. They 

leslie J. wilsHer is principal of Wilsh-
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also found it helpful to see their 
progress in writing, so we went 
through several drafts of a sep-
aration agreement. On conclu-
sion, they agreed the process 
was preferable to fighting it out 
in court. Then, I participated 
in a mediation clinic with Prof. 
Robert Collins of Cardozo Law 
School. The clinic was an ideal 
way to experience the divorce 
mediation process in-depth, by 
co-mediating with someone who 
had handled many such media-
tions before, and who also had 
given the process a great deal  
of thought.

 Practical Aspects  
Of the Process

To me, one appealing aspect 
of matrimonial mediation is that 
it entails making a very specific 
set of decisions. The issues will 
vary, of course, depending on 
the couple’s financial situation, 
including their respective earn-
ing capacity, whether there are 
minor children and, if so, how 
many and of what 

I never thought I’d want to mediate matrimonial disputes. So much 
sturm und drang! All that pain, anger, resentment, and distrust!  
Of course, as a practitioner in the area of estate planning and 

administration, I had occasion to draft pre- and post-marital agree-
ments, or to represent a party to one. 
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Prenups and High Net Worth  
Divorces: Do They Solve Everything?
by steveN J. maNdeL

W hile any high net worth 
individual might con-
sider a prenuptial agree-

ment to be an ironclad contract, 
New York state law might not 
agree. New York is one of the few 
states which hasn’t adopted the 
Uniform Prenuptial Agreement 
Act (UPAA). New York has its 
own set of rules and laws for 
these types of agreements.
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The new role of the AFC, while 
respectful to the child’s desires, 
does pose issues for the parents 
embroiled in litigation. Parents 
who want to act like parents are 
suddenly finding themselves 
competing for their child’s affec-
tion, such as: homework versus 
computer time; pizza versus veg-

etables; unlimited video games 
and computer time versus rules 
regarding video games and com-
puter use. Curfews fly out the 
window and the list continues. 
In certain instances, parents who 
are concerned that their children’s 
voice may become too powerful in 
the courtroom fi nd their role and 
authority as parents descending 
into a popularity contest between 
the parents to gain the child’s 
approval.

Pursuant to §7.2, an attorney is 
to fully explain the options avail-
able to the child and may recom-
mend to the child a course of 
action that in the attorney’s view 
would best promote the child’s 
interests. 22 NYCRR. However, 
after counseling and advising the 
client, an AFC must advocate the 
child’s desires so long as the child 
is capable of voluntary and con-
sidered judgment, even if an AFC 
believes that what the child wants 
is not in the child’s best interests.

The New York State Bar Asso-
ciation (NYSBA) determined that 
it was appropriate and impera-
tive to deviate from the previous 
standard regarding the role of an 
attorney for the child, because the 
NYSBA felt “the child often has a 
keen insight concerning his or her 
needs,” and should, therefore, be 
the driving force in legal proceed-
ings, especially custody matters. 
New York State Bar Association 
Committee on Children and the 
Law, Law Guardian Representation 
Standards, vol. II: Custody Cases 
(3d ed., 2005).

When an AFC believes that the 
child lacks the capacity for know-
ing, voluntary and considered 
judgment, or that following the 
child’s wishes is likely to result 
in a substantial risk of imminent, 
serious harm to the child, the 
attorney for the child can then 
advocate a position that is con-
trary to the child’s wishes. How-
ever, an AFC must inform the court 
of the child’s articulated wishes if 
the child wants the attorney to do 
so, even if that is contrary to the 
position that an AFC takes in the 
courtroom. 22 NYCRR. Thus, for 
example, even when the AFC is 
aware that a parent is infl uencing 
a child’s decision about access or 
other major decisions that the AFC 
believes is not in the child’s best 
interest, the AFC still must advo-
cate for the child’s desire except 
in the situations set forth above.

The foregoing is not only 
a departure from the previous stan-
dard, which required the AFC to 
advocate the best interests of the 
child, even if those interests were 
at odds with the child’s wishes, but 
it is also a departure of what chil-
dren of intact families experience. 
In some situations, it can result in 
an empowerment of children that 
begs the question of why children 
of divorcing parents are afforded 
that power and voice that chil-
dren of intact families often lack.

A signifi cant question to be con-
sidered is whether this evolution 
of an AFC’s role is actually help-
ing the child or instead helping 

the child achieve what the child 
wants. For example, there are 
matters in which one parent has 
successfully lobbied against the 
other parent to the point where 
the child has a strong desire to 
sever contact with a parent. Are 
we empowering the child too 
much when the child’s attorney is 
now advocating the child’s desire 
not to see a parent and in fact to 
slice that parent out of the child’s 
life? If the child’s AFC is a strong 
advocate and the parent’s attor-
ney is not as skilled, what is the 
result? Are we faced with the child 
seizing the power in the parent/
child relationship? Further, given 
the costs of litigation, the reality 
may be that a parent simply must 
cede to the child’s desires before 
a judge has the opportunity to 
determine the best interests of 
the child. For those instances, 
will the child later resent the 
parent for not fighting harder? 
Moreover, while the judge in the 
matter does determine what he/
she believes is in the child’s best 
interest, this may only occur after 
a trial of the matter. The reality is 
that the judge’s decision may not 
occur for months if not years after 
certain decisions have been made 
and realities set a course too late 
to realistically change.

With the expectation that an 
AFC is to be working with the 
child client to zealously advocate 
the child’s position, the balancing 
of the child’s desires versus the 
child’s best interest must be the 
focus. If there is consensus that 
the child should remain a child 
and not make adult decisions, then 
there must be timely safeguards 
put into place by the court to 
guard against lobbying and manip-
ulation of children and inappro-
priate empowerment of children. 
The safety mechanism in place for 
children to remain children is the 
court. However, for the court to 
be an effective safety mechanism, 
it must utilize the arsenal of tools 
available, including when appro-
priate the appointment of foren-
sic psychologists to perform an 
evaluation, a full development of 
a case before the court and impor-
tantly an in camera interview 
with the child so that the court 
can hear the reasoning behind 
the child’s voice and ultimately 
make a decision based upon the 
child’s best interest. Most of all, 
while the child should understand 
that his/her voice will be heard, 
the child must understand that 
the court will ultimately make a 
decision based upon the child’s 
best interest.

by Lisa ZeidermaN

Contrast the foregoing with a 
child of divorcing parents. Dur-
ing a divorce and/or custody 
proceeding and even thereaf-
ter in post-judgment proceed-
ings, a child may voice his/her 
desires regarding the foregoing 
issues through his/her attorney, 
usually appointed by the court.

As recently as June 2019, the 
Appellate Division Second Dept. 
held that: “The Family Court erred 
in failing to give due consideration 
to the expressed preferences of 
the child, who was 14 and 15 years 
old at the time of the proceedings 
in the Family Court, and who com-
municated a clear desire to remain 
in the father’s custody.” Newton v 
McFarlane, 2019 WL 2363541, *1 
(2d Dep’t June 5, 2019) No. 2017-
13478, v-20779-10/16I, v-33124-
10/16I.

Previously children were rep-
resented by law guardians who 
made a recommendation to Judges 
as to a child’s best interest. How-
ever, in 2007, the role of Attorney 
for the Child (AFC) was clarifi ed 
in §7.2 of the Rules of the Chief 
Judge. An AFC is now required 
to zealously advocate the child’s 
position on critical issues such as 
access with a parent, education, 
and other major decisions, so that 
the child’s voice through an AFC 

may be considered by the Judge.
The history of the development 

of the AFC is as follows: In October 
2007, Chief Judge Judith kaye, in 
consultation with the Adminis-
trative Board of the Courts, and 
with the approval of the Court 
of Appeals, promulgated a new 
§7.2 of the Rules of the Chief 
Judge. Section 7.2 was passed in 
response to a report submitted 
by the Matrimonial Commission 
in 2006 to Chief Judge kaye and 
closely refl ected the recommen-
dations outlined therein. The 
Commission concluded that the 
attorney for the child is not and 
should not be regarded as a fi du-
ciary. (Matrimonial Commission 
of the State of New York, Report 
to the Chief Judge of the State of 
New York (February 2006). Nor 
was an AFC to be an investigator 
for the court.

Pursuant to §7.2, the law guard-
ian is now referred to as an AFC 
and an AFC’s mandate was to advo-
cate the child’s position subject 
to the limited exceptions set forth 
below. Like the parents’ respec-
tive attorneys, an AFC is subject 
to the ethical requirements appli-
cable to all lawyers, including but 
not limited to disclosure of client 
confi dences. 22 NYCRR. As such, 
when the child client instructs an 
AFC to keep his/her confi dences 

regarding his/her preferences, an 
AFC must do so. That means that 
a parent may not know why, for 
example, his/her 13-year-old child 
is voicing a desire not to live with 
and sometimes even have contact 
with a parent. 22 NYCRR.

With an AFC advocating a 
child’s desires, the question pre-
sented is what is the proper bal-
ance to strike between respecting 
a child’s desires and preferences 
and empowering the child to the 
point where the child believes that 
he/she has not just a voice but 
also a vote in making adult deci-
sions that may have a long-term 
effect on the child.

Signifi cantly, the child’s pref-
erence may be based upon mis-
information or misplaced views. 
Additionally, the child may be eas-
ily infl uenced and manipulated. In 
cases such as the foregoing, an 
AFC’s role is even more critical 
as it is an AFC who can advise 
the child client, while providing 
the child information and assis-
tance about the court proceed-
ings in an honest, realistic and 
unbiased manner. In that way, an 
AFC can help the child formulate 
his/her desires based upon sound 
information and then articulate 
the child’s desires to the court 
after consultation with the child
client.

F or better or worse, an 
unemancipated child of an 
intact family has little choice 

but to reside with and accept 
those decisions made by his/her 
parents. In intact families, deci-
sions pertaining to time sharing 
with the parents, a child’s gen-
eral welfare, education, religious 
preferences, medical and health 
issues, camp, and even extracur-
ricular activities are routinely 
determined by a child’s parents.

lisa ZeidermaN is a managing partner 
of the law fi rm of Miller Zeiderman & 
Wiederkehr and Certified Divorce 
Financial Analyst who focuses her law 
practice solely in matrimonial and 
family law.

are we empowering the 
child too much when the 
child’s attorney is now ad-
vocating the child’s desire 
not to see a parent and 
in fact to slice that parent 
out of the child’s life?

Does Empowering Children During 
Divorce Litigation Serve Them Well?
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and fax machine and listed his 
address on hers and his federal tax 
return. When the ex-wife sought 
to sell her residence, potential 
buyers were told that the “new” 
man was her husband. When a 
process server attempted to serve 
her “friend” with legal papers, the 
ex-wife suggested the process 
serve come back later since “my 
husband takes long showers.” See 
also Matter of Paul S. v. Roberta 
S., 91 Misc.2d 211, Family Court, 
Queen County (1977), wherein 
ex-wife received W-2s in her boy-
friend’s last name, her employ-
ment records listed her boyfriend 
as her spouse and the lease on the 
boyfriend’s apartment listed her 
as his spouse). Based upon these 
facts, the Family Court prior to 
Bliss determined that the “holding 

out” requirements of Northrop and 
Bliss were met.

Perhaps the most scholarly, 
historical and thorough analysis 
of DRL §248 is found in the lengthy 
opinion of Justice Richard A. Doll-
inger in the matter of Sanseii v. 
Sanseii, 48 Misc.3d 706 (2015). 
Sanseii, aside from its extraor-
dinary analysis of DRL §248, is 
also interesting for its procedural 
posture.

The parties were not yet 
divorced and the court had 
ordered pendent lite maintenance 
to be paid by the husband, based 
upon the disparity of the parties’ 
income. The court suspended 
maintenance payments in the 
exercise of discretion under DRL 
§248, and shifted the burden of 
proof to the wife to demonstrate 

her need for support. The wife was 
permitted to reopen the proceed-
ings and present evidence that 
the continuation of maintenance 
was necessary to maintain inde-
pendence for herself under the 
conditions at that time and the 
ruling in Graev.

Recently in Kelly v. Kelly (4th 
Dep’t March 15, 2019), which 
involved a separation agreement, 
the Fourth Department (without 
any reference to Northrup or Bliss 

and relying on Graev), determined 
that the trial court had improperly 
denied the plaintiff’s application to 
terminate maintenance. Plaintiff’s 
maintenance obligation pursu-
ant to the agreement terminated 
if defendant remarried or there 
was a judicial finding of cohabi-
tation pursuant to DRL §248. Cit-
ing Graev, the court inquired as to 
whether the “relation or manner 
of living “resembled” marriage.

In Kelly, the former wife and 
her paramour took multiple vaca-
tions together, attended a family 
reunion, lived together and had 
a sexual relationship. The former 
wife also wore a diamond ring on 
her left hand that the paramour 
had purchased for her. They also 
shared certain expenses.

In S. P. v. M.P., decided Jan. 24, 
2019, the Supreme Court, Rich-
mond County denied an ex-hus-
band’s effort to terminate spousal 
support. There was no agreement 
between the parties. The parties 
Judgment of Divorce interestingly 
provided that support could be 
terminated “upon the ex-wife’s 
cohabitation” with another adult 
with whom she is romantically 
involved for a period of 60 days. 
Thus the trial court had modified 
the husband’s burden by adding 
the term “romantically involved” 
and by mandating that cohabita-
tion necessarily continue for 60 
days. The Appellate Division, 
some 10 years after the Judg-
ment of Divorce, later held that 
in addition to failing to establish 
cohabitation under DRL §248, the 
plaintiff failed to introduce suffi-
cient evidence to establish the 
requisite time period for “cohabi-
tation”. The wife acknowledged a 
romantic relationship and that her 
male friend normally stayed over 
her house 3-4 nights a week. The 
court, citing Northrup and Bliss, 
denied the former husband’s 
application based on a lack of 
“holding out.”

In Connor v. Connor, the Appel-
late Division, Second Department, 
in denying a former husband’s 
effort to modify or eliminate 
maintenance, held that there 
was no “holding … herself out” 
under DRL §248. The former wife 
admitted in her testimony that she 
had been living with a male friend 
with whom she was “romantically 
involved for less than a year.” The 
court cited Bliss and Northrup. In 
Connor, there was also no underly-
ing agreement.

The court in Northrup held that 
the former wife had “habitually” 
lived with another man and that 
“individuals” may 

by stuart GartNer

Even after all other issues as to 
custody, equitable distribution, 
child support and counsel fees are 
resolved, the “cohabitation” mon-
ster rears its ugly head. Domestic 
Relations Law §248 (modification 
of judgment or order in action for 
divorce or annulment, provides in 
part) provides as follows:

The Court in its discretion 
upon application of the payor 
on notice, upon proof that the 
payee is habitually living with 
another person and holding 
himself or herself out as the 
spouse of such other per-
son, although not married 
to such other person, may 
modify such final judgment 
and any orders made with 
respect thereto by annulling 
the provisions of such final 
judgment or orders or of both, 
directing payment of money 
for the support of such payee.

Historically, the literal require-
ments of DRL §248 have been 
extraordinarily difficult to meet, 
in order to modify a Judgment of 
Divorce. As a result, counsel for 
the paying spouse customarily 
provides in an agreement that 
maintenance terminates upon the 
earliest of a certain term; upon the 
death of the former spouse; death 
of the payor spouse or various 
forms of “cohabitation”, as spe-
cifically defined in the Agreement 
or Stipulation.

Prior to Graev v. Graev, 11 
N.Y.3d 262 (2008), most attor-
neys had a clear understanding 
of cohabitation. In Graev, the 
Court of Appeals held that the 
term cohabitation as used in that 
matter was ambiguous: neither the 
dictionary nor New York case law 
supplies an authoritative or “plain” 
meaning, and as a result, extrinsic 

evidence would be needed as to 
the parties’ intent. Without such 
proof, “there is no way to assess 
the particular factors inherent in 
the dictionary meaning or case 
law discussion of ‘cohabitation’ 
the parties may have meant to 
embrace or emphasize.” Id. at 274.

As far back as Northrup v. 
Northrup, 43 N.Y.2d 556 (1978) 
and Bliss v. Bliss, 66 N.Y.2d 382 
(1985), the courts have held that 
DRL §248 imposes two requisites 
for the termination of alimony 
in the absence of marriage: (1) 
Habitually living with a “man” 
and (2) holding “herself” out as 
his “wife”. These requirements 
are now of course theoretically 
gender neutral.

In Northrup and Bliss there 
was no underlying agreement/
stipulation, simply a Judgment 
of Divorce. In Bliss, the parties 
were married for approximately 
15 years, while post-divorce Mrs. 
Bliss resided on and off (more on 
than off) with a Mr. Fleming over 
some 14 years. In great part due 
to the fact that she referred to 
herself as “Mrs. Bliss” through-
out this relationship, the Family 
Court granted Mrs. Bliss’ DRL 
motion to dismiss Mr. Bliss’ 
petition. However, a unanimous 
Appellate Division, First Depart-
ment reversed the dismissal (107 
A.D.2d 394, 396), holding that Mrs. 
Bliss “clearly took on all of the 
accoutrements of married life 
with Fleming and therefore the 
two prong test of Section 248 
was satisfied.”

The Court of Appeals reversed 
the Appellate Division, citing 
Northrop, 43 N.Y.2d 570, 571 and 
572 (1978) and declaring that it 
is up to the Legislature to modify 
the requirements of DRL §248. In 
summary, the court construed the 
DRL §248 strictly and literally. 
Justice Sol Wachtler wrote a dis-
sent in Northrup, but thereafter 
as Chief Judge of the Court of 

Appeals, joined in a unanimous 
decision rejecting the former 
husband’s effort to terminate 
maintenance.

Markhof f v. Markof f , 225 
A.D.2d 1000 (1996) is one of the 
few cases wherein maintenance 
was terminated under DRL §248. 
The former husband had been 
directed to pay his former wife 
maintenance until her death or 
remarriage. After a hearing, the 
Supreme Court concluded that 

there was sufficient evidence 
to terminate maintenance (then 
“alimony”) and the wife appealed. 
The record on appeal demon-
strated among other facts that the 
“new” man changed his address 
to the ex-wife’s residence; moved 
in with her; wrote checks bearing 
the ex-wife’s address; moved his 
personal effects to her address; 
registered his car there; shared 
a bedroom and meals; traveled 
together; used a common phone 

A s every seasoned matrimonial practitioner is aware, the issue of 
termination of maintenance is a hot button item when negotiat-
ing a separation agreement or settlement stipulation. No spouse 

wants to support a former spouse and the spouse’s long-time paramour.

stuart GartNer is a founding partner 
of Gartner + Bloom. »  Page S7
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Even after all other 
issues as to custody, 
equitable distribution, 
child support and  
counsel fees are resolved, 
the “cohabitation”  
monster rears its ugly 
head.
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A judgment entered on June 11, 
2015 incorporated by reference 
an agreement that settled all 
issues, including providing for 
the sale of the Shelter Island 
property. Under the settlement, 
Andrea would receive 62.5% of 
the proceeds plus another $75,000 
and John would receive the 
balance.

In 2012, Pangea Capital Manage-
ment brought an action against 
John. Pangea voluntarily dis-
continued that action in favor of 
arbitration. The arbitrator ruled in 
Pangea’s favor on Jan. 6, 2016, and 
Pangea subsequently brought an 
action in federal court to enforce 
the $14 million arbitral award 
against John. Pangea sought and 
obtained an order of attachment 
on the Shelter Island property. 
Several months later, John asked 
the federal district court to modify 

the order of attachment to permit 
the sale of the home. The court 
allowed Andrea to intervene and 
the parties agreed to the sale and 
further agreed that the proceeds, 
totaling over $5 million, would 
be deposited with the Clerk of 
the court while the dispute over 
Pangea’s claim to the proceeds 
was litigated. The parties also 
agreed that their rights to the 
proceeds would constitute the 
“cash equivalent” of their rights 

in the Shelter Island property. Dur-
ing this time, the federal district 
court confi rmed the $14 million 
arbitral award against John and 
entered a judgment in Pangea’s 
favor in November 2016, which 
Pangea promptly docketed.

Andrea contended that, pur-
suant to the terms of the divorce 
settlement, she was entitled to 
62.5% of the sale proceeds, plus 
$75,000. Pangea argued that, 
because it docketed its judgment 
before Andrea docketed her judg-
ment of divorce in Suffolk County, 
CPLR 5203 gave Pangea priority 
over Andrea with respect to the 
Shelter Island property.

The Court of Appeals noted 
that CPLR 5203(a) concerns “Pri-
ority and lien on docketing judg-
ment,” and provides, in relevant 
part: “No transfer of an interest 
of the judgment debtor in real 
property, against which prop-
erty a money judgment may be 
enforced, is effective against the 
judgment creditor either from 
the time of the docketing of the 

judgment with the clerk of the 
county in which the property is 
located until ten years after fi ling 
of the judgment-roll, or from the 
time of the fi ling with such clerk 
of a notice of levy pursuant to an 
execution until the execution is 
returned.”

The Court of Appeals explained 
that under Domestic Relations 
Law §236(B)(1)(c), marital prop-
erty is “all property acquired by 
either or both spouses during the 
marriage and before the execution 
of a separation agreement or the 
commencement of a matrimonial 
action, regardless of the form in 
which title is held.” Andrea had 
an interest in that marital prop-
erty. Citing McDermott, it held that 
“[L]egal rights to specifi c marital 
property vest upon the judgment 
of divorce, with ‘inchoate rights’ 
becoming "actual ownership inter-
ests by virtue of [an] equitable 
distribution judgment.”

The court held that Pangea’s 
conception of Andrea as judgment 
creditor was utterly incompatible 
with the legislature’s dramatic 
revision of the Domestic Rela-
tions Law in 1980. By incorporat-
ing the concept of “marital prop-
erty” into Domestic Relations Law 
§236, “the New York Legislature 

deliberately went beyond tradi-
tional property concepts when it 
formulated the Equitable Distri-
bution Law.” Under that statute, 
both “spouses have an equitable 
claim to things of value arising 
out of the marital relationship.” 
Marital property “hardly fall[s] 
within the traditional property 
concepts because there is no 
common-law property interest 
remotely resembling marital prop-
erty.” Marital assets are not owned 
by one spouse or another, and the 
dissolution of a marriage involv-
ing the division of marital assets 
does not render one ex-spouse 
the creditor of another. Andrea 
therefore could not properly be 
considered a judgment creditor 
of John. Thus, CPLR 5203(a), by 
its plain terms, had no applica-
tion here, and Pangea had no 
priority. Subsection (a) applies to 
transfers of the interest of a judg-
ment debtor in real property; the 
equitable distribution of Andrea’s 
share was not the transfer of the 
interest of a judgment debtor to a 
judgment creditor. Subsection (c) 
concerns only the priority given 
to a judgment creditor as against 
a lien created by a petition in 
bankruptcy, which was irrelevant 
here.

The court held that the Sec-
ond Circuit's decision in Musso v. 
Ostashko, had no application. In 
Musso, Tanya Ostashko obtained 
a decision in her matrimonial 
action, awarding her certain 
assets. Her husband's creditors 
immediately fi led an involuntary 
bankruptcy petition against her 
husband before the judgment was 
entered, and the Second Circuit 
held that because the divorce 
judgment had not been entered, 
the bankruptcy petition took pri-
ority, and all the marital assets 
were within the bankruptcy estate. 
Musso addressed a question that 
was not present here: When an 
award distributing marital assets 
has been made, but a bankruptcy 
petition is fi led against a spouse 
before the divorce judgment is 
entered, do all the marital assets 
become part of the bankruptcy 
estate?

Pangea also relied on Mus-
so's statement that “under New 
York law an equitable distribu-
tion award is a remedy, and the 
enforcement of that remedy is no 
different than the enforcement 
of any other judgment.” That 
statement was dicta, and did not 
accurately convey New York law 
because an entered judgment of 
divorce that distributes marital 
property is not like a money judg-
ment of a judgment creditor.

The judgment of divorce was 
“a final settling of accounts” 
between marital partners with 
an equitable interest in all marital 
property. Because the judgment 
did not render Andrea a judgment 
creditor of John (and it did not 
render John a judgment creditor of 
Andrea), Andrea was not subject 
to the docketing requirements of 
CPLR 5203.

Conclusion

Pangea is not the last word 
on the subject. In a footnote, the 
court pointed out that in some sit-
uations one spouse or ex-spouse 
might be a judgment creditor as 
to the other. For example, one 
spouse may obtain a money judg-
ment against the other spouse 
pursuant to Domestic Relations 
Law §244. This was not the case 
here and the court had no rea-
son to decide whether a spouse 
seeking to enforce a judgment 
pursuant to Domestic Relations 
Law §244 is a judgment creditor 
of the other spouse.

by JoeL r. braNdes

Domestic Relations Law §236, 
Part B, (1)(c) provides that 
“marital property” means: “All 
property acquired by either or 
both spouses during the mar-
riage and before the execution 
of a separation agreement or the 
commencement of a matrimonial 
action, regardless of the form in 
which title is held, except as oth-
erwise provided in an agreement 
pursuant to subdivision three of 
this part. Marital property shall 
not include separate property as 
hereinafter defi ned.” This defi ni-
tion applies for purposes of equi-
table distribution of family assets 
upon divorce. It does not apply 
where the marriage is dissolved 
by death. See EPTL 5-1.2(a)(1).

The statutory defi nition of mari-
tal property is broad and compre-
hensive. See O’Brien v. O’Brien, 
66 N.Y.2d 576, 583 (1985). The 
phrase “regardless of the form 
in which title is held” indicates 
that the distribution of marital 
property upon dissolution is not 
controlled by who has legal title to 
a family asset produced during the 
marriage.

In O'Brien, it was noted that 
“marital property” as the term is 
used in the Equitable Distribution 
Law is a term of art and a new 
species of “property” that was not 
anchored in common law property 
concepts or affected by decisions 
in other states having a different 
statutory defi nition. The Court of 
Appeals held that an interest in a 
profession or a professional career 
potential, there a physician's 
license, “was marital property 
subject to equitable distribution.” 
(O'Brien and its progeny were leg-
islatively overruled by Laws of 
2016, Ch.269.) The fact that the 
license was not assignable, could 
not be transferred and could not 
be sold and had no market value 
did not preclude the license from 
being a “valuable property right” 
that enhanced the husband's 
earning capacity, which the EDL 
had recognized by providing for 
distributive awards.

The public policy expressed 
by the defi nition of marital prop-
erty is that the “product” of the 
marital partnership is subject 
to equitable distribution. Ordi-
narily, assets produced before 
marriage or after the execution 
of a separation agreement or the 
commencement of a matrimonial 
action are not the products of an 
on-going marital partnership. In 
general, the characterization of 
property as “marital property” 
occurs when a dissolution action 
is commenced, or when property 
is designated as marital in a valid 
agreement that conforms to the 
requirements of Domestic Rela-
tions Law §236(B)(3).

In McDermott v. McDermott, 
119 A.D.2d 370 (2d Dep’t 1986), 
the issue was the authority of 
the court to limit the husband's 
choice of pension options. In its 
decision, the Second Department 
stated that equitable distribution 
created new property concepts 
under which the Supreme Court 
was authorized to limit the hus-
band's choice of pension options. 

It pointed out that the centerpiece 
of the equitable distribution revo-
lution was the concept of marital 
property and the judicial power to 
distribute it. The court held that 
under the economic partnership 
doctrine Mrs. McDermott began 
acquiring an interest in her hus-
bands’ pension from the moment 
he joined the plan. That interest, 
unenforceable and unallocated 
as it may have been prior to the 
divorce action, constituted the 
seed from which an inchoate inter-
est in the pension emerged as a 
marital asset when the divorce 
action began, and matured into a 
true ownership interest when the 
equitable distribution judgment 
terminated the action. During the 
marital property phase, when a 
spouse's interest is still inchoate, 
it is protectable against unwar-
ranted dissipation. When inchoate 
rights become actual ownership 
interests by virtue of equitable 
distribution judgments, they are 
susceptible to even greater protec-
tion because their enhancement 
status eliminates some of the 
inhibitions inherent in the exer-
cise of injunctive power prior to 
distribution.

It would appear that in Halls-
ville Capital, S.A. v. Dobrish, 87 

A.D.3d 933 (1st Dep't 2011), the 
First Department rejected the con-
clusion that an inchoate interest 
in property acquired during the 
marriage is created upon the mar-
riage of the parties. It observed 
that Domestic Relations Law 
§236(B)(5)(a) provides that the 
court “shall provide for the dis-
position [of the parties' property] 
in a fi nal judgment”; the statute 
does not “create any contingent 
or present vested interests, legal 
or equitable at any point before 
judgment.” However, the authority 
it cited for its conclusion was Jus-
tice O’Connor’s concurring opin-
ion in Leibowits v. Leibowits, 93 
A.D.2d 535, 549 (1983), which has 
no precedential value. See White 
v. Mazella-White, 60 A.D.3d 1047, 
1048 (2009); Musso v. Ostashko, 
468 F.3d 99, 107 (2006) (“A mere 
judicial declaration of equitable 

distribution, without entry, cannot 
give a spouse an interest in prop-
erty superior to that of a creditor 
… holding a valid judgment lien.”).

In Pangea Capital Management 
v. Lakian, --- N.E.3d ---, 2019 WL 
2583109 (2019), the U.S. Court of 
Appeals for the Second Circuit 
certifi ed the following question to 
the Court of Appeals: If an entered 
divorce judgment grants a spouse 
an interest in real property pur-
suant to Domestic Relations Law 
§236, and the spouse does not 
docket the divorce judgment in 
the county where the property 
is located, is the spouse’s inter-
est subject to attachment by a 
subsequent judgment creditor 
that has docketed its judgment 
and seeks to execute against the 
property? The Court of Appeals 
answered the question in the 
negative.

John and Andrea Lakian were 
married in 1977. In 2002, they pur-
chased a home on Shelter Island, 
Suffolk County, for $4.5 million. 
Title to the property was recorded 
in John’s name and immediately 
transferred to a trust, for which 
John was the sole trustee and each 
spouse was a 50% benefi ciary as 
tenant in common. In 2013, Andrea 
commenced an action for divorce. 

W hen the Equitable Distribution Law (EDL) was enacted (Laws of 
1980, Ch. 281, effective July 19, 1980), Domestic Relations Law 
§236, Part B(1)(c), gave a radically new statutory defi nition 

to “marital property.” Before the EDL, if the term “marital property” 
was used it referred solely to jointly owned property, such as a resi-
dence owned as tenants by the entirety, or joint bank accounts. Under 
Domestic Relations Law §236 Part B, “marital property” includes what 
was previously jointly owned property and more.

Joel r. BraNdes, an attorney in New 
York, is the author of the nine volume 
treatise Law and the Family New York, 
2d, and Law and the Family New York 
Forms (fi ve volumes), both published 
by Thomson Reuters, and the New York 
Matrimonial Trial Handbook.

Inchoate Rights to Marital Property

When inchoate rights 
become actual 
ownership interests 
by virtue of equitable 
distribution judgments, 
they are susceptible to 
even greater protection 
because their enhance-
ment status eliminates 
some of the inhibitions 
inherent in the exercise 
of injunctive power prior 
to distribution.

A
N

D
R

II
 Y

A
LA

N
Sk

Y
I v

IA
 S

H
U

T
T

E
R

ST
O

C
k



marcumllp.com/nylj

EVER WONDER
WHERE THE PEOPLE
WITH ALL THE ANSWERS,
GET ALL THE ANSWERS?

Ask
MARCUM

Monday, July 29, 2019   |  S5nylj.com  |  

lyzed the evolution of New York’s 
case law in this area, identifying 
a “recent trend” determined “to 
treat companion dogs as more 
than just property.” Id. at 545-46. 
Reviewing Raymond and Travis, 
Justice Lynch concluded that the 
dog was not “personal property” 
(id. at 547), declaring:

Today, we should take the 
next step in recognizing 
that pets are more than just 
“personal property” when it 
comes to resolving disputes 
between owners. In such dis-

putes … pets should be recog-
nized as a “special category of 
property.” It follows that the 
reference to “personal proper-
ty” in the subject release does 
not extend to [the parties’ 
dog]. Certainly, the attach-
ment each party professes 
to have with [the dog] would 
only be consistent with rec-
ognizing that [the dog] falls 
within a “special category of 
property” that is simply not 
covered by the release.
But how does the court deter-

mine who gets the dog? In Hennett, 
the court determined it necessary 
to hold a hearing focused upon 
“the circumstances as to how 
[the dog] was acquired and cared 
for, and the actual arrangement 
between the parties for spending 
time with [the dog] after defen-
dant left the [parties’] residence.” 
Id. at 548.

Since Hennett was decided in 
2014, a host of trial courts across 
the state have continued the trend 

of adopting this standard and turn-
ing to Justice Lynch’s handling for 
support. In Ramseur v. Askins the 
parties disagreed over posses-
sion of a two-year-old Shih Tzu 
(Ramseur v. Askins, 44 Misc.3d 
1209(A) (Civil Ct. Bronx Cty. 
2014)). Citing Hennett, Ramseur 
held that “companion animals fall 
within a ‘special category of prop-
erty,’” and, accordingly, applied 
the “best for all concerned” stan-
dard. In applying the standard, 
Ramseur also saw fit to apply 
Travis’s “straightforward fac-
tors,” as they provide “parties 
and courts clear direction when 
deciding with whom a treasured 
pet should reside.” Id.

The standard was again applied 
the following year in Gellenbeck 
v. Whitton, where the court was 
asked to rule on an ownership 
dispute involving the family 
dog. There, the court held, “[c]
onsistent with Travis v. Murray, 
in making its determination,  
this Court will apply 

by LorraiNe r. siLvermaN

While contemplating the potential 
end of a relationship when adding 
a pet to a home may seem absurd, 
the reality is that pets often outlive 
human relationships. When they 
do, who gets custody? Is the pet 
treated like a child with a shar-
ing arrangement? If so, how are 
expenses for the pet divided? 
Most importantly, what does the 
law say?

For much of New York’s his-
tory, dogs and other companion 
animals were strictly treated as 
property; the same as a couch 
or lamp. See Mullaly v. People, 
86 N.Y. 365 (1881). That means, 
when a couple broke up, the court 
treated the pet as a piece of per-
sonal property to be awarded to 
one of the parties. Appreciating 
the connection we have with our 
pets, courts are finally rethink-
ing how we treat them during a 
break-up.

In 1999, in a case involving a 
dispute over ownership of a cat, 
the court held: “we think it best 
for all concerned” that the cat 
remain with the defendant, citing 
the cat’s old age and limited life 
expectancy, and the fact that he 
had “lived, prospered, loved and 
been loved” by the defendant for 
several years. Raymond v. Lach-
mann, 264 A.D.2d 340 (1st Dep’t 
1999). The court also specifically 
recognized the “cherished status 
accorded to pets in our society” 
as well as “the strong emotions 
engendered by disputes of this 
nature” in declining to apply a tra-
ditional property-based analysis. 
Id. Raymond’s handling of the dis-
tribution came to be known as the 
“best for all concerned” standard.

Since Raymond, several trial 
courts have adopted its stan-
dard. One such case occurred 
in 2013, wherein parties to a 
divorce sought possession of a 
dog acquired during the marriage. 
Travis v. Murray, 977 N.Y.S.2d 621 

(Sup. Ct. New York Cty. 2013). At 
the time of the divorce, the parties 
had spent over two years together 
raising the dog. Id. at 623. In deter-
mining who would take possession 
of the dog, the court recognized 
the law regarding companion 
animals was grossly out of step 
with people’s perceptions regard-
ing their pets, stating: “While the 
dog owners of New York might 
uniformly regard their pets as 
being far more than mere prop-
erty, the law of the State of New 
York is in many ways still largely 
at odds with that view.” The court 
went on to acknowledge that “at 
the same time that the traditional 
property view has continued to 
hold sway, there has been a slow 
but steady move in New York case 
law away from looking at dogs and 
other household pets in what may 
be seen as an overly reduction-
ist and utilitarian manner.” Id. at 
626. Highlighting the Raymond 
decision, Travis called it “one of 
the most important statements 
from a ‘modern court’ as to the 
‘de-chattelization’ of household 
pets.” Id. at 627. The Travis court 
explained:

The [Raymond] decision is 
a clear statement that the 
concept of a household pet 
[] being mere property is 
outmoded. Consequently, it 
employs a new perspective 
for determining possession 
and ownership of a pet, one 
that differs radically from 
the traditional property 
analysis. This new view takes 
into consideration, and gives 
paramount importance to, 
the intangible, highly subjec-
tive factors that are called into 
play when a cherished pet is 
the property at issue.

Employing the “best for all 
standard,” Travis explained that 
“a strict property analysis is nei-
ther desirable nor appropriate,” 
because a pet “is decidedly more 
than a piece of property.” Id. at 
628. The court aptly recognized 
that “[t]he changes in the way 
society regards dogs and other 

household pets all but insure 
that cases involving [this] type 
of dispute … will only increase 
in frequency,” and offered hope 
that Raymond’s guidance would 
assist other courts in the future. 
Id. at 632.

One year after Travis was 
decided, the standard was again 
employed in Hennett v. Allan, 
43 Misc.3d 542 (Sup. Ct. Albany 
Cty. 2014). In Hennett, long-term 
partners who had never married 
disputed possession of their dog. 
When they separated, defendant 
signed an acknowledgment stating 
all of his “personal property” had 
been removed from their former 
residence, and any remaining 
“personal property” constituted 
the sole and separate property of 
the plaintiff. Plaintiff claimed that 
the dog belonged to her because 
it was “personal property” left 
at the residence. In deciding the 
case, Justice Michael Lynch (now 
of the Appellate Division, Third 
Department) thoughtfully ana-

Y ou love your dog. He is just as spoiled as your children. He has 
toys; he sleeps in your bed; he even gets a monthly subscrip-
tion box full of goodies. Along with your children, your dog is 

included in your Will. He is family.

lorraiNe r. silvermaN is a partner 
with Copps DiPaola Silverman, where 
she practices divorce, family, intimate 
partner law.

Whether you’re mar-
ried, engaged or dating, 
couples often test the 
compatibility of their rela-
tionships by their ability to 
“co-parent” a treasured 
family pet. 
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ages. But regardless of a couple’s 
particular issues, the need to 
resolve them—usually in a very 
specifi c way—serves as a guide-
post for the conversation and helps 
the mediator keep the discussion 
on track.

For couples with a minor child 
or children, invariably the first 
issue on the table is who gets 
custody? “Custody,” it turns out, 
is a very loaded term. Many cli-
ents come to mediation with a 
preconceived—and often inaccu-
rate—notion of what it means. For 
two of the parents we met at the 
clinic, “having custody” seemed to 
be the very embodiment of parent-
ing. While it is true that “having 
custody” has important ramifi ca-
tions, it needn’t—and oughtn’t—be 
a parent’s sole objective. Media-
tion allows for less contentious 
examination of the ramifi cations 
of custody, and more fl exibility in 
working out the details.

Mediators use the terms “deci-
sion-making” and “parenting time” 
in order to differentiate the two 
aspects of custody and diffuse its 
emotional overload. Many parents 
don’t realize that these two aspects 
of “custody” are not inseparable, 
and do not necessarily have to 
be resolved in the same way. A 
couple may want joint decision-
making with respect to decisions 

about education, medical treat-
ment, and so forth, even though 
they expect that the children will 
be spending far more time with one 
of them. Conversely, a couple may 
want equal time, but be content to 
allow one of them to hold decision-
making authority. The mediator can 
explain to the former that they may 
opt for joint custody. In the latter 
case, the mediator will explain that 
the parent with decision-making 
authority will be the “custodial 
parent.”

A major premise of divorce 
mediation is that the parties them-
selves are in the best position to 
make decisions about child-rearing. 
After all, they’ve been doing it all 
along with at least some degree 
of success. They are familiar with 
the children’s and their own sched-
ules. They also know what other 
resources, such as family members 
who live nearby, are available to 
pick up any slack. It therefore 
makes sense to have a couple work 
out a parenting schedule with each 
other directly, rather than through 
their attorneys.

Similarly, since the parties are 
familiar with their fi nances (assum-
ing they have been honest with 
each other), they are in the best 
position to make their own deci-
sions about asset division. Note 
that, while a mediator may not 
give advice or evaluate the manner 
in which a couple plans to divide 
their assets, a mediator may pro-
vide information. So, for example, 

a mediator may tell a couple how 
other couples generally arrive at 
a value for the marital residence. 
A mediator also may explain how 
retirement accounts are handled 
in order to maintain favorable tax 
treatment, although the division 
itself is left to the matrimonial 
legal experts.

Mediating child support obliga-
tions requires familiarity with the 
Child Support Standards Act. The 
New York statute (Family Court 
Act §413) provides the guidelines 

used by courts in determining 
child support obligations, which 
are explained to the couple and 
recited in a mediated separation 
agreement. The statute also pro-
vides factors to be considered in 
deviating from the guidelines; and 
mediation provides an excellent 
forum for the couple to consider 
them. As in the case of decisions 
about parenting, the parties them-
selves are the most knowledgeable 
about their respective financial 
situations, including availability 
of assistance from other family 
members, special needs of the 

children, and other obligations of 
the non-custodial parent.

New York courts also have 
guidelines for computing spousal 
support. These, too, are explained 
to the couple and recited in a 
mediated separation agreement. 
Again, the parties are the ones 
most familiar with their respec-
tive abilities and fi nancial needs, 
and are therefore in the best posi-
tion to work out support arrange-
ments for themselves. Each party 
will know, for example, the details 

of his or her employment situa-
tion and future earning potential; 
and each party will know his or 
her current intentions about 
seeking other employment, going 
back to school, relocating, and 
so forth.

Matrimonial mediation also pro-
vides a forum for couples to work 
through certain estate planning 
issues that may arise in the context 
of a divorce. A couple with minor 
children should agree on a guard-
ian for those children. The parties 
know who the options are, and how 
they feel about those options. The 

parties may decide to use life insur-
ance as a means of securing child 
support or spousal support obli-
gations. Again, in mediation, each 
party can decide (1) whether he or 
she trusts the other to receive the 
insurance proceeds directly, and 
(2) if not, who might be available 
to manage them instead.

Tips for Success

Sometimes it pays to start with 
an easy issue. Mediation ultimately 
may be less stressful and more effi -
cient than litigation, but it is ardu-
ous work for the parties while they 
are going through it. If a couple 
becomes stuck on a particularly 
thorny issue, it generally pays to 
move on to a simpler one. This 
reduces the level of tension in the 
room. And once the simpler issue is 
resolved it gives everyone—media-
tors included—a sense of accom-
plishment, and fosters willingness 
to continue.

Another important mediator 
practice is reassuring the parties 
about progress. Individual media-
tors have different views about 
how much venting to allow. But 
even in an entirely civil conversa-
tion, a couple may spend much of 
a mediation session going in circles 
over the same issue. It’s important, 
at the end of the conversation, to 
point out what progress the couple 
has made, and to express apprecia-
tion for the diffi cult work they’ve 
been doing.

Matrimonial mediation usually 
requires a few sessions—more if 
there are minor children involved. 
This can be used to advantage. A 
mediator may decide to assign the 
couple “homework” to complete 
on their own between sessions. 
Assignments may entail dividing 
up the furniture, or fi guring out 
which holidays are important to 
whom. Or a couple may need “pro-
cessing time” between sessions. 
Mediation fosters communication; 
and often information will surface 
that one or both parties need to 
consider further, just as we all 
sometimes need to “sleep on it” 
before making a complicated or 
diffi cult decision. I worked with 
one couple who spent most of a 
session arguing about where the 
children would attend school 
in the fall. Mom did most of the 
talking, so I asked Dad what he 
thought. At fi rst, he replied, “Well, 
she’s in charge of education.” But 
when I asked again, he took a deep 
breath and said, “To tell you the 
truth, I feel emasculated [by being 
excluded from decision-making 
in this area].” We concluded the 
session shortly thereafter, but 
when they returned for the next 
session, all the school decisions 
had been made.

And that’s the most appealing 
aspect of matrimonial mediation: 
Not only is it more effi cient and 
less painful than battling over these 
issues in court, but sometimes 
something remarkable happens.

Mediation
« Continued from page S1 

a mediator may decide to assign the couple 
“homework” to complete on their own between 
sessions. Assignments may entail dividing up the 
furniture, or fi guring out which holidays are impor-
tant to whom.

the standard of ‘what is best for 
all concerned,’ and the parties 
each have the burden of proving 
why [the dog] will have ‘a better 
chance of living, prospering, loving 
and being loved’ in the care of one 
[party] as opposed to the other.” 
Gellenbeck v. Whitton, 2015 NY Slip 
Op. 30289(U) (Sup. Ct. New York 
Cty. 2015).

Likewise, in Nero v. Fiore, “in an 
action for replevin for a pet,” the 
Supreme Court, Nassau County, 
explained that it “can consider 
what is ‘best for all concerned’” 
when deciding which party should 
retain possession of the dog (Nero 
v. Fiore, 2016 NY Slip Op. 30332(U) 
(Sup. Ct. Suffolk Cty. 2016). And 
again, in Mitchell v. Snider, when 
asked to determine whether an 
unmarried split-up couple’s dog 
belonged to the ex-boyfriend 
who purchased it or the ex-girl-
friend who possessed it, a judge 

in Manhattan determined that the 
“best for all concerned” standard 
was the “correct standard to be 
applied in dog possession cases.” 
Mitchell v. Snider, 2016 NY Slip Op. 
50877(U) (Civil Ct. New York Cty. 
2016). In deciding the matter, the 
court, relying again on Hennett, 
held:

In a case where parties 
claimed to have purchased 
and selected a dog together 
and they both have a strong 
relationship with the dog and 
extensive involvement with 
the dog’s care, the court [is] 
tasked to determine which 
party [has] the most genuine 
right of possession through his 
or her conduct. Such analysis 
require[s] consideration of 
how the dog was acquired and 
cared for and the arrangement 
between the parties after one 
party left their joint residence.

Mitchell expanded the Travis fac-
tors, reasoning that “ownership is 
just one factor to consider when 

determining who should possess 
the dog based upon the best for 
all concerned analysis. The court 
must also consider intangible fac-
tors such as why each party would 
benefi t from having the dog in his 

or her life and why the dog has a 
better chance of prospering, loving 
and being loved in the care of one 
party or the other.” Id. Mitchell ulti-
mately offered the following “best 
for all concerned” factors: Who is 
in the best position to meet the 
dog’s daily physical and emotional 
needs based on a healthy, active 
lifestyle; time constraints on each 
party; type of home and yard of 
each party; the emotional bond 
each party shares with the dog; 

any safety concerns for the dog 
while in the care of either party; 
each party’s financial ability to 
care for the dog; opportunities to 
socialize with other dogs; access 
to dog-friendly parks and outdoor 

activities; access to veterinary care 
and pet stores; each party’s ability 
to care for the dog, including, but 
not necessarily limited to, feeding, 
watering, walking, grooming, bath-
ing, petting, playing, training, tak-
ing the dog to the veterinarian and 
engaging in other recreational and 
dog-friendly activities. Id.

The court ultimately determined 
that “both parties were co-owners 
of the dog,” as it was “evident that 
both parties intended to be joint 

owners of the dog at all times” prior 
to the parties’ separation. Id. How-
ever, based on the circumstances 
of the case, the court determined 
that the defendant should retain 
possession of the dog, but noted 
that this was only necessitated 
because the plaintiff “decided to 
move across country and make it 
virtually impossible to continue 
their agreed upon alternating care 
arrangement.” Id.

Most recently, Supreme Court, 
Nassau County retreated from this 
trend. In a 2018 divorce proceeding 
involving the contested ownership 
of a dog jointly cared for during 
a marriage (L.F.M. v. S.R.M., 2018 
NYLJ LEXIS 2851 (Sup. Ct. Nassau 
Cty. 2018)), the court analyzed the 
issue by fi rst classifying the dog 
as to property, but by then con-
tinuing the “more recent trend” of 
treating companion dogs as more. 
Id. The court in L.F.M. arrived at 
the conclusion that “in all matri-
monial matters before this court, 
the court adopts the ‘best for all 
concerned’ standard as the pre-

sumptive norm if pet visitation is 
presented to the court as an issue 
between the parties.” Id. The court 
in L.F.M. then took this analysis a 
step further and concluded that, 
as a general rule, “[i]f there are 
no children of the marriage, this 
Court will implement a shared pet 
visitation schedule on a weekly 
or bi weekly basis depending on 
the parties’ proximity to each 
other.” Id.

In sum, whether you’re married, 
engaged or dating, couples often 
test the compatibility of their rela-
tionships by their ability to “co-
parent” a treasured family pet. Just 
like a future child, our pets come 
with emotional, psychological 
and fi nancial responsibilities that 
may outlive our relationships. 
New York, through its judicial 
decisions, has taking note of this 
reality. Thanks to our thoughtful 
and forward-thinking judiciary, pet 
owners are not without recourse to 
determine what type of ownership 
arrangement of their pet is “best 
for all concerned.”

Dog
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While contemplating the potential end of a 
relationship when adding a pet to a home may seem 
absurd, the reality is that pets often outlive human 
relationships.
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§7-5.1[d]) established by the dece-
dent; the decedent’s contributions 
to joint accounts with others; the 
decedent’s contributions to joint-
ly owned real property or other 
property; the proceeds of retire-
ment, savings-pension, deferred-
compensation, death-benefit, 
stock-bonus or profit-sharing 
plans (except that, with respect 
to qualified plans under §401 of 
the IRS Code payable to the sur-
viving spouse, only half is deemed 
a testamentary substitute); gifts 
from the decedent during his/her 
lifetime which, by their terms, 
were to revert to the decedent in 
the event that the recipient pre-
deceased the decedent; the value 
(as of date of death) of property 
transferred by the decedent during 
his/her lifetime, where such trans-
fers were revocable by the dece-
dent up until the time of his/her 
death, the assets that otherwise 
remained within the control of the 
decedent up until the time of his/
her death, or where the decedent 
retained the use or possession of, 
or the right to receive the income 
from, the transferred property, up 
until the time of his/her death; and 
any property transferred by the 
decedent, not for fair consider-
ation, within one year before his/
her death (excluding the annual 
gifts of up to $15,000 provided for 
in IRS Code §2503). EPTL §5-1.1-
A(b)(1). The “conclusive presump-
tion” is that the decedent’s contri-
bution was 50%. (The law made 
a decision not to require tracing 
between spouses.)

New York estate law mitigates 
against windfalls, by specifying that 
various financial benefits received 
by the surviving spouse are to be 
counted against the amount he/she 
is entitled to receive as an elective 
share. These include assets that 
pass to the surviving spouse from 
the decedent by intestacy (in 
unusual circumstances), by dis-
position under the decedent’s will 
or by the testamentary substitutes 
discussed above. So, for example, 
for a couple whose assets consist 
primarily of a residence jointly 
owned by the parties as tenants 
by the entirety, the passing of the 
deceased spouse’s undivided 50% 
share of the home to the surviving 
spouse by operation of law may 
well satisfy the surviving spouse’s 
one-third elective share of the dece-
dent’s net estate.

The Uniform Probate Code

In contrast to New York law, the 
Uniform Probate Code (UPC), 
as updated in 2008, provides for 
an elective share of 50% of the 
marital portion of the decedent’s 
“augmented estate”, subject to a 
minimum amount called a “supple-
mental share.” UPC §2-202. But 
the UPC’s definition of the dece-
dent’s “augmented estate” differs 
from New York’s “net estate” in 
that it focuses not only on assets 
that were held by the decedent 
(either at the time of his/her 
death, or before a transfer), but 
rather on the assets (including 
transferred assets) of both parties, 
and on ensuring that the surviv-
ing spouse receives a fair share 
of the parties collective assets. 
UPC §2-203(a). And the portion 
of the augmented estate that is 
deemed “marital” is based not on 
the origin of the assets, as in New 
York law, but on the length of the 
marriage, based on a graduated 
scale that tops out with 100% of 
the augmented estate deemed 
marital after 15 years of marriage.  
UPC §2-203(b).

UPC 2-203(a) provides that
[T]he value of the augmented 
estate … consists of the sum 
of the values of all property, 
whether real or personal, mov-
able or immovable, tangible or 
intangible, wherever situated, 
that constitute

(1) the decedent’s net pro-
bate estate;
(2) the decedent’s nonpro-
bate transfers to others;

(3) the decedent’s nonpro-
bate transfers to the surviv-
ing spouse; and
(4) the surviving spouse’s 
property and nonprobate 
transfers to others.

“Nonprobate transfers to oth-
ers” are defined by UPC §2-205 
and UPC §2-208 and are similar 
to the “testamentary substitutes” 
defined in New York’s EPTL §5-1.1-
A(b)(1).

To avoid windfalls, UPC §2-209 
provides that the surviving 
spouse’s elective share is to be 
fulfilled in the first instance by 
(1) assets in the augmented estate 
that have passed to the surviving 
spouse by will or by intestate suc-
cession, (2) nonprobate transfers 
to the surviving spouse by the 

decedent during his/her lifetime 
(as defined in UPC §2-206), which 
include insurance benefits paid to 
the surviving spouse on account 
of the death of the decedent (not 
classified as a “testamentary sub-
stitute” under New York’s EPTL 
§5-1.1-A[b[[1]) , and/or (3) the 
“marital” portion of the surviving 
spouse’s assets and nonprobate 
transfers (calculated as set forth in 
UPC §2-203[b], discussed below). If 
those assets are equal to or greater 
than the amount of the surviving 
spouse’s elective share of the mari-
tal portion of the augmented estate, 
then the elective share is fulfilled 
without the need to override any 
portion of the testamentary provi-
sions made by the decedent.

The intent of this scheme is 
to approach more nearly the 
principles behind the equitable 
distribution laws that apply in 
divorce actions in New York and 
most states. As explained in the 
Uniform Probate Code Official Com-
ment (Article II, Part 2):

The main purpose [of the UPC’s 
2008 revisions] is to bring 
elective-share law into line 
with the contemporary view 
of marriage as an economic 
partnership … .
The general effect of imple-
menting the partnership 
theory in elective-share law 
is to increase the entitlement 
of a surviving spouse in a 
long-term marriage in cases 
in which the marital assets 
were disproportionately titled 
in the decedent’s name; and 
to decrease or even eliminate 
the entitlement of a surviving 
spouse in a long-term marriage 
in cases in which the marital 
assets were more or less equal-
ly titled or disproportionately 
titled in the surviving spouse’s 

name. A further general effect is 
to decrease or even eliminate 
the entitlement of a surviving 
spouse in a short-term, later-
in-life marriage … in which 
neither spouse contributed 
much, if anything, to the acqui-
sition of the other’s wealth … 
except that a special supple-
mental elective-share amount 
is provided in cases in which 
the surviving spouse would 
otherwise be left without suf-
ficient funds for support.
Id. (emphasis added). Touching 

on an issue that is often a sensi-
tive one in late-in-life marriages, 
and often gives rise to prenuptial 
agreements, the same Comment 
observes that “Conventional elec-
tive-share law … basically rewards 
the children of the remarried spouse 

who manages to outlive the other, 
arranging for those children a wind-
fall share of one-third of the loser’s 
estate.” (emphasis added).

Under UPC §2-203(b)’s “Alterna-
tive A,” the “marital portion” of the 
parties assets is established via a 
presumption based on the length of 
the marriage, rather than based on 
the factors that distinguish marital 
property from separate property 
under the laws of New York and 
other states which often give rise 
to extensive and expensive litiga-
tion. UPC §2-203(b). The adop-
tion of that approach to defining 
“marital property” would be very 
consequential, however, in cases 
where the marriage is of long 
duration, and the decedent had 
a large amount of pre-marital or 
inherited assets. It is presumably 
for that reason that UPC §2-203(b) 
offers an “Alternative B.” Under 
“Alternative B,” marital property 
is defined pursuant to the terms 
of the Model Marital Property Act 
or the “definition chosen by the  
enacting state.”

 Living Separate and  
Apart and Abandonment: 
New York Law

Another variable to be consid-
ered in the “death vs. divorce” 
analysis is whether a spouse will 
lose or has lost the right to an elec-
tive share due to abandonment or 
the like. EPTL §5-1.2(a)(5) bars a 
surviving spouse from claiming an 
intestate share or an elective share 
where “[t]he spouse abandoned 

the deceased spouse, and such 
abandonment continued until the 
time of death.” New York law also 
denies the right to an elective share 
to a spouse “who, having the duty 
to support the other spouse, failed 
or refused to provide for such 
spouse though he or she had the 
means or ability to do so, unless 
such marital duty was resumed and 
continued until the death of the 
spouse having need of support.” 
EPTL §5-1.2(a)(6).

New York’s courts have set a 
high bar for disqualification from 
the right to receive an elective 
share based on abandonment. 
In Matter of Reifberg’s Estate, 58 
N.Y.2d 134 (1983), the Court of 
Appeals, citing, inter alia, Matter 
of Maiden, 284 N.Y. 429 (1940), 
explained:

It is axiomatic that, to chal-
lenge a spouse’s right of 
election [based on abandon-
ment], more must be shown 
than a mere departure from 
the marital abode and a con-
sequent living separate and 
apart. Sensitive to the real-
ity that marital partnerships 
… run the range of conflicts 
common to all human rela-
tionships, the law has long 
required that one who seeks to 
impose such a forfeiture must, 
in addition, establish, as in an 
action for separation, that the 
abandonment was unjustified 
and without the consent of the 
other spouse. 

Id. at 138 (citations omitted and 
emphasis added). Accord Estate 
of Arrathoon, 49 A.D.3d 325 (1st 
Dep’t 2008) (no abandonment 
where “petitioner and decedent, 
who had been married for 65 
years, were each forced by cir-
cumstances to live with, or near, 
the child who could provide them 
with emotional and practical sup-
port … and that their separate 
living arrangements were neces-
sitated by their advanced age 
and failing health”). See, how-
ever, Estate of Maull, 161 A.D.3d 
570, 571 (1st Dep’t 2018) (court 
below “properly determined that 
petitioner abandoned decedent 
and that the abandonment was 
unjustified in that it was the result 
of orders of protection against him 
in favor of decedent … based on 
his acts of domestic violence”). 

Fault grounds, such as cruel and 
inhuman treatment (including 
domestic violence) and aban-
donment, may have lost their 
vitality as grounds for divorce, 
but they retain it for providing  
justification for denying wrong-
doer surviving spouses their 
elective shares.

 Offspring’s Rights:  
Death vs. Divorce

In contrast with the strong con-
cern with child support in the con-
text of divorce actions, as mani-
fested by New York’s very strong 
and long Child Support Standards 
Act based on the payor parent’s 
gross income and applicable until 
the child has reached age 21 nei-
ther the UPC nor the trusts and 

estates laws of New York and 
the 48 other common-law states 
mandate that a decedent’s minor 
children must receive any share at 
all of the decedent’s estate even if 
disinheritance leaves them desti-
tute. By contrast, the one civil law 
state, Louisiana, grants the child 
of a decedent the right to receive 
a share of the decedent’s estate 
if he/she is under the age of 24, 
or is “permanently incapable of 
taking care of his or her person 
or administering his or her estate” 
due to “mental incapacity or physi-
cal infirmity.” Louisiana Statutes 
Annotated, Louisiana Civil Code 
(LSA-CC) Article 1493. But even 
in Louisiana, a parent may disin-
herit such a child for any of eight 
specified reasons that constitute 
“just cause.” LSA-CC Articles  
1619-1621.

 Hypothetical:  
Arithmetic Examples for 
Death vs. Divorce

Husband and wife were married 
10 years ago. It was the second 
marriage for both. Husband is now 
72. Wife is now 60. Husband retired 
three years ago. The parties reside 
in New York.

Husband has the following 
assets:

• His undivided joint interest 
in the marital residence, with 
a market value of $800,000, 
which has no mortgage, and 
which the Husband owned 
prior to the marriage. Shortly 
after the marriage, Husband 
conveyed title to Husband 
and Wife jointly, as tenants 
by the entireties. But the par-
ties signed a memorandum 
stating that the Husband’s 
intent was not to surrender 
his separate-property inter-

est in the marital residence 
in the event of divorce, but to 
ensure that Husband’s interest 
would pass to Wife in the event 
of his death during an intact 
marriage.
• Bank and secur i t ies 
accounts, solely titled in Hus-
band’s name, with a total value 
of $500,000, only $200,000 of 
which would be deemed mari-
tal in the event of a divorce.
• Retirement assets of 
$600,000, all of it in a qualified 
plan under ERISA and §401 of 
the IRS Code, $250,000 of 
which was accumulated dur-
ing the marriage of the parties. 
As part of Husband’s divorce 
settlement with his first wife, 
Husband retained all of the 
retirement assets and wife 
number one waived her inter-
est therein.

In a New York divorce action, 
only marital assets would be 
subject to equitable distribution. 
Since the marital assets would 
amount to $450,000 in this hypo-
thetical—the marital portions of 
the bank and securities accounts 
and the retirement plan—Wife 
might expect to receive equitable 
distribution of $225,000, or per-
haps a little more if the Wife did 
not have any significant assets of 
her own, and the court awarded 
her more than 50%. Because Hus-
band is retired, Wife would likely 
receive little or no maintenance.

If Husband were to die while 
the parties were still married, 
however, Wife would end up in 
a much better financial position 
than in divorce, even if Husband 
had executed a will purporting to 
leave his entire state to his daugh-
ter by his first marriage. While 
the marital residence would be 
treated as separate property in a 
divorce action, upon Husband’s 
death, sole title to the marital resi-
dence worth $800,000 would pass 
to Wife outside Husband’s estate 
by operation of law (a testamenta-
ry substitute to the extent of half 
the value thereof, or $400,000). As 
surviving spouse, Wife would also 
receive the $600,000 in Husband’s 
ERISA retirement plan outside of 
Husband’s estate, thereby emerg-
ing with assets worth $1.4 million. 
If Husband had not made Wife 
joint title- owner of the marital 
residence, Wife would still receive 
the $600,000 in Husband’s retire-
ment account—more than the 
one-third of Husband’s net estate 
of $1,150,000, namely, $383,333, 
computed as follows: $400,000 
(one-half the value of the marital 
residence) plus $300,000 (one-half 
of the amount in his retirement 
account), plus $500,000 (100% of 
his solely titled bank and securi-
ties accounts), minus $50,000 (the 
estate’s estimated administration 
expenses) equals a net estate of 
$1,150,000, one-third of which 
would be $383,333. Wife’s elective 
share would be more than satis-
fied by the $600,000 in retirement 
funds alone and all the more so if 
she received the marital residence 
as well. In either case, Wife would 
do better financially as a result 
of Husband’s death during the 
intact marriage than she would 
in a divorce.

Conclusion

Whether a spouse should take 
the “death gamble” and wait it out, 
or opt for an immediate divorce, 
depends on numerous variables. 
Where the decedent is domiciled 
at the time of his/her death will be 
a key factor, and one which, espe-
cially in a dysfunctional marriage, 
may well be beyond the control of 
the surviving spouse. The possibil-
ity of the estate being denuded by 
the decedent before his/her death 
is another factor. What does the 
spreadsheet comparing the bot-
tom lines in death and divorce 
show? Will waiting it out be safe? 
Tolerable? These and other ques-
tions will need to be answered.  
Giving the client the best possible 
advice requires the attorney’s 
careful assessment of all possible  
variables.

Death
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New York’s courts have set a high bar for 
disqualification from the right to receive an elective 
share based on abandonment.

conform to the lifestyle of a mar-
ried couple, but that still is not 
enough.” 43 N.Y.2d at 572. Compare 
that reasoning with Kelly, where 
the court concluded that plaintiff 
established by a preponderance 
of the evidence, that defendant 
was engaged in a relationship or 
living with a man, in a manner 
“resembling or suggestive” of mar-
riage, but this was not enough to 
terminate maintenance. In Kelly, 
apparently the parties conduct 
was enough.

The reluctance of the court to 
liberally construe DRL §248 and the 
need for specificity in drafting is 
made evident by Matter of Patti 
Blonder v. Evan Blonder, decided 
by the Second Department on 
April 17, 2019. Blonder concerned 
a separation agreement, incorpo-
rated but not merged in a judgment 
of divorce. The husband sought 
to compel the sale of the former 
marital home. The parties’ sepa-
ration agreement provided that 

the husband would pay the wife 
maintenance for a total of seven 
years, noting that “maintenance 
payments to the [respondent] 
shall end upon the death or remar-
riage of the [respondent], or the 
death of the [appellant].” The 
Agreement further provided the 
Wife with exclusive occupancy 
of the marital home until the par-
ties’ youngest child turned 18 or 
graduated high school, the respon-
dent’s marriage or the respondent’s 
cohabitation with an unrelated  
male.

The parties subsequently 
entered into an amendment to 
the separation agreement, agree-
ing to sell the home. Importantly, 
the amendment did not modify 
the husband’s maintenance obli-
gation. The husband ceased pay-
ing the wife maintenance, alleging 
that the wife was “holding [herself] 
out” as another’s wife. The Fam-
ily Court dismissed the husband’s  
claim.

In affirming, the Appellate Divi-
sion held: “Here, the term ‘remar-
riage’ as used in the maintenance 
provision of the parties Separation 

Agreement is unambiguous and not 
subject to interpretation.” The 
“house” and “maintenance” pro-
visions were deemed independent.

The Take Away

When drafting a separation 
agreement or stipulation of set-
tlement, the scribe must be very 

specific in defining cohabitation 
and the requisites to terminate 
maintenance to a former spouse.

In connection with child custo-
dial issues, the court recognizes 
traditional and non-traditional 
relationships, regardless of an 
actual marriage. Even non-married 
parties may be interested parties 
with standing as to custody and 
support. However, unless there 
are carefully drafted cohabitation 

provisions, the court will still look 
to the actual remarriage of a former 
spouse with a literal and myopic 
reading of DRL §248.

While the courts and the Mar-
riage Equality Act have expanded 
the traditional definition of a “par-
ent” or “family”, DRL §248 has 
not kept pace with the realities of 
human relationships. The legisla-

ture in its wisdom should consider 
grounds for termination short of 
“holding out”, based upon the con-
duct of the former spouse over a 
relative period of time.

Justice Dollinger concluded 
that a strict reading of Northrop 
will result in never being able to 
attain the equitable power the 
legislature intended to provide 
the judiciary. If the purpose of 
maintenance is intended to pro-

vide the former spouse with the 
ability to obtain economic inde-
pendence, then “when a former 
spouse lives in a marriage-like 
relationship with another and they 
‘hold themselves out’ as an ‘income 
unit’ and a recipient spouse ‘holds’ 
herself out as economically inter-
twined with another, the under-
lying purpose of a maintenance 
payment by the former spouse is  
undercut.”

California is a Community Prop-
erty State, however New York 
legislators or courts can look to 
California Family Code §4323(a), 
which states:

(1) Except as otherwise agreed 
to by the parties in writing, 
there is a rebuttable presump-
tion affecting the burden of 
proof, of decreased need for 
spousal support of the sup-
ported party is cohabitating 
with a non-marital partner. 
Upon a determination that 
circumstances have changed, 
the Court may modify or ter-
minate the spousal support as 
provided for in Chapter 6 of 
the Code … .

(2) Holding oneself out to be 
the spouse of the person with 
whom one is cohabiting is not 
necessary to constitute cohabi-
tation as the term is used in 
this subdivision.
New Jersey, has taken a more 

progressive approach than that of 
New York. In New Jersey: “Cohabi-
tation is defined as a mutually sup-
portive intimate personal relation-
ship … with duties and privileges 
associated with marriage …. but 
not necessarily with a single 
household.” The payor spouse 
is eligible to seek a suspension 
or termination if cohabitation is 
proven. The court then list the 
factors for suspension or termi-
nation. 2014 New Jersey Revised 
Statutes. Title A—Administrative of 
Civil and Criminal Justice Section 
2A: 34-23 alimony, maintenance 
(NJ Rev. Stat §2A: 34-23(2014))  
(Section n.).

Today “social realities” require 
a significant modification of the 
interpretation of DRL §248, even 
more so than when Judge Wachtler 
called for such recognition some 
34 years ago in Bliss.

Maintenance
« Continued from page S3 

the reluctance of the court to liberally construe 
DRL §248 and the need for specificity in drafting is 
made evident by ‘Matter of Patti blonder v. evan 
blonder’.
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