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Digging Deep Into
The New York City
Fair Chance Act

BY JULES HALPERN
AND PAUL SCROM

I

n October 2018, an amendment to the New York City
Human Rights Law (NYCHRL),
which requires all New York
City employers with four or
more employees to engage in a
“cooperative dialogue” with individuals who may be entitled to
various workplace accommodations, went into effect. The new
city law requires employers to
“engage in good faith in a written
or oral dialogue” regarding the
person’s need for accommodation. This system is similar to the
“interactive process” structure
required under the Americans
with Disabilities Act (ADA) and
New York State Human Rights
Law. With that similarity in mind,
how much does the cooperative
dialogue change the way New
York City employers deal with
accommodation requests and
what must City employers know
about the new law?

Interactive Process
Under the ADA
The ADA is a civil rights law
that protects individuals with
disabilities, including prohibiting employers from discriminating against disabled persons in
the workplace. Under the ADA,
employers are urged to engage in
a “informal, interactive process”
with any employee who requests
a disability accommodation. 29
C.F.R. §1630.2(o)(3). This procedure is referred to as the interactive process. The purpose of the
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interactive process is to encourage employers and employees
to work together to determine
whether an employee’s disability can be reasonably accommodated. This informal dialogue between the employer and
employee can be entirely verbal
and an employer only needs to

How much does the cooperative dialogue change
the way New York City employers deal with accommodation requests and
what must City employers
know about the new law?
demonstrate a good faith effort
to provide the employee with a
reasonable accommodation to
comply with the law. Porter v. City
of New York, 128 A.D.3d 448 (1st
Dep’t 2015).
Further, an employer’s duty to
engage in the interactive process
only exists if there is evidence
that a reasonable accommodation exists. Noll v. IBM, 787 F.3d 89
(2d Cir. 2015). Therefore, even if
the employer does not engage the
employee requesting an accommodation in good faith, if there is
no evidence that an accommodation is possible, an employer does
not violate the ADA for failing to
engage in the interactive process.
Id. Likewise, an employer is not
liable for failing to explore any
alternative accommodations proposed by the employee when the
accommodation provided was
reasonable. Id.

New Cooperative Dialogue
Requirements
Under the new NYCHRL law,
New York City employers with
four or more employees are
required to make reasonable

accommodations for employees who request an accommodation related to: (1) disability;
(2) religious beliefs; (3) pregnancy, childbirth or related medical
conditions; or (4) being a victim of domestic violence, sex
offenses or stalking. The four
categories of accommodations
covered by the cooperative dialogue law differ from the ADA’s
interactive process, which only
requires a dialogue for disability
accommodation requests. The
additional types of accommodations are included in the City
law because religion, pregnancy
and domestic violence status are
protected characteristics under
NYCHRL. Thus, New York City
employers must be aware of, and
engage in a good faith dialogue
with employees who request an
accommodation covered under
the new law.
While the cooperative dialogue requirements are similar
to the ADA interactive process,
the law formalizes the procedure
which employers must follow
when an employee requests an
accommodation. The law defines
a “cooperative dialogue” as a:
process by which a covered
entity and a person entitled
to an accommodation, or
who may be entitled to an
accommodation under the
law, engage in good faith in a
written or oral dialogue concerning the person’s accommodations needs; potential
accommodations that may
address the person’s accommodation needs, including
alternatives to a requested
accommodation; and the difficulties that such potential
accommodations may pose
for the covered entity. 2018
N.Y.C. Local Law No. 59.
The good faith written or oral
discussions are required to continue until the employer grants
or denies the accommodation

request. Under the ADA, conversations and determinations
regarding requested accommodations can be entirely verbal
and require no documentation.
However, upon completion of the
cooperative dialogue, the new law
requires employers to create a
written report containing a determination of whether the accommodation has been approved or
denied. The report must either
grant the employee a reasonable
accommodation, or conclude that
(1) no accommodation can be
made without an undue hardship
to the employer; (2) a reasonable
accommodation was offered to
the employee, but rejected by
the employee; or (3) no accommodation exists that will allow
the employee to perform the
essential duties of the job. If an
employer denies the request, it
must give the reason for denial in
the report. The employer needs
to provide a copy of the report
to the employee. Employers may
not deny an accommodation
unless the employer has engaged,
or attempted to engage, in a good
faith cooperative dialogue with
the employee.
Another difference between
the interactive process and
the cooperative dialogue is
that under the NYCHRL, every
accommodation request must
result in a conversation between
the employer and employee,
even if the request is unreasonable. In contrast, the Second Circuit held that employers are not
required to engage employees in
the interactive process where a
reasonable accommodation does
not exist. Noll v. IBM, 787 F.3d 89
(2d Cir. 2015).

Cooperative Dialogue
Case Study
The following is an example
of the cooperative dialogue
process from the
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Hostile Work Environment—
With a Capital ‘H’
BY JEFFREY D. POLLACK

P

robably every employment
lawyer has received a call
from a potential client, a
friend or a family member
about what that person says is
a “hostile work environment.”
The caller then describes a
workplace where, for example,
a manager constantly yells at
people. While such an environment may be stressful or
unpleasant, it is not necessarily “Hostile” under the law. This
is perhaps the single biggest
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misconception about the laws
prohibiting workplace harassment.
A hostile work environment
(HWE) involves conduct directed
at a person or group of person’s
protected trait or traits, e.g.,
race, color, religion, gender,
disability, sexual orientation.
Sexual harassment is harassing
conduct directed at the person
because of that person’s gender.
While the standards differ under
federal (and state) and city law,
the complained-of conduct must
still be based on a protected
trait to fall under the umbrella
of HWE. And while a stressful, as opposed to a “Hostile,”
work environment may not be
illegal, when conducting training
I always encourage employees

to bring such matters to human
resources if it bothers them.

History of HWE
The Supreme Court first
recognized a cause of action
for harassment in Meritor Savings Bank, FSB v. Vinson, 477
U.S. 57 (1986). “Title VII affords
employees the right to work in an
environment free from discriminatory intimidation, ridicule, and
insult.” Id. at 65. Thus, “a plaintiff
may establish a violation of Title
VII by proving that discrimination based on sex has created a
hostile or abusive work environment.” Id. at 66.
The court identified Rogers
v. E.E.O.C., 454 F.2d 234 (5th Cir.
1971), cert. denied, 406 U.S. 957

(1972), as the first case to recognize a claim for “discriminatory
work environment.”
[E]mployees’ psychological
as well as economic fringes
are statutorily entitled to protection from employer abuse,
and … the phrase “terms,
conditions, or privileges of
employment” in Section 703 is
an expansive concept which
sweeps within its protective
ambit the practice of creating a working environment
heavily charged with ethnic
or racial discrimination.
Id. at 238.
Closer to home, in Lucido v.
Cravath, Swaine & Moore, 425
F. Supp. 123, 126 (S.D.N.Y. 1977),
the court held that
» Page 12
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S

ince October 2015 the New
York City Fair Chance Act
(NYC Administrative Code
§8-107(11-a)) (Fair Chance Act)
has regulated the hiring process
with respect to an applicant’s
criminal conviction history.
Among other things, employers
in New York City may not make
an inquiry or conduct a search of
public records “for the purpose
of obtaining an applicant’s criminal background information” until
after the employer “has extended
a conditional offer of employment
to the applicant.” Further, after
the employer has made a timely
inquiry into an applicant’s record
and finds a conviction history,
the employer may not refuse to
hire the applicant on that basis
unless the employer (1) gives the
applicant a written copy of the
inquiry, (2) conducts an analysis under New York Correction
Law Article 23-A and gives the
applicant a copy of that analysis, and (3) provides the applicant
with a reasonable time (at least
three business days) to respond,
during which time the employer
must hold the position open for
the applicant.
Compliance with Article 23-A
is therefore subsumed within
the Fair Chance Act. An employer might comply scrupulously
with all of the other protocol set
forth in the Fair Chance Act, but
nonetheless fall short in following the dictates of Article 23-A.
This article will review Article
23-A and discuss the statute’s
interplay with the Fair Chance
Act, with reference to guidance
by the New York City Commission on Human Rights and case
law.

The Operation of
Article 23-A
Article 23-A addresses the
licensure and employment of
individuals who have previously been convicted of a criminal
offense. Enacted with the aim
of eliminating “bias against exoffenders which prevented them
from obtaining employment[,] …
Article 23-A sought to remove
this obstacle … by imposing an
obligation on employers and
public agencies to deal equitably with ex-offenders while also
protecting society’s interest in
assuring performance by reliable and trustworthy persons.”
Bonacorsa v. Van Lindt, 71 N.Y.2d
605, 611 (1988). Thus, the general rule prohibits an employer
from denying an application for
employment simply because
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the applicant previously has
been convicted of one or more
criminal offenses. Correction
Law, §752. However, if either
of two exceptions are met, the
employer may deny an application. First, employment may be
denied where there is a “direct
relationship” between the previous criminal offense and the
specific employment sought.
Correction Law, §752(1). Here,
the “nature of criminal conduct
for which the person was convicted has a direct bearing on his
fitness or ability to perform one
or more of the duties or responsibilities necessarily related to
the” job sought. Correction Law,
§750.
Second, employment may
be denied based upon a prior
criminal conviction where the
granting of “employment would
involve an unreasonable risk to
property or to the safety … of
specific individuals or the general
public.” Correction Law, §752(2).
The statute contains no definition
of “unreasonable risk.” Rather,
“a finding of unreasonable risk
depends upon a subjective analysis of a variety of considerations
relating to the nature of the …
employment sought and the prior
misconduct.” Bonacorsa v. Van
Lindt, 71 N.Y.2d at 612. Correction
Law §753(1) sets forth eight factors that “shall” be considered in
making a determination whether
the employment would pose an
“unreasonable risk” to property
or persons:
(a) The public policy of this
state, as expressed in this act,
to encourage the licensure and
employment of persons previously convicted of one or more
criminal offenses.
(b) The specific duties and
responsibilities necessarily related to the license or employment
sought or held by the person.
(c) The bearing, if any, the
criminal offense or offenses for
which the person was previously
convicted will have on his fitness
or ability to perform one or more
such duties or responsibilities.
(d) The time which has
elapsed since the occurrence of
the criminal offense or offenses.
(e) The age of the person at the
time of occurrence of the criminal
offense or offenses.
(f) The seriousness of the
offense or offenses.
(g) Any information produced
by the person, or produced on his
behalf, in regard to his rehabilitation and good conduct.
(h) The legitimate interest
of the public agency or private
employer in protecting property, and the safety and welfare of
specific individuals or the general
public.
Notably, an employer must
also consider a certificate of relief
from disabilities or a certificate of
good conduct. Although the certificate “shall create a presumption of rehabilitation in regard
to the offense[,]” employment
may nevertheless
» Page 10
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Key Methods to Help Prevent
Workplace Sexual Harassment Claims
A

ccording to results from a
Siena College Poll on sexual
harassment released in January, “nearly half the women in
New York state said they’ve been
victims of sexual harassment” and
“about 70 percent of respondents
agree that sexual harassment in
the workplace is a significant
problem.” These eye-opening
findings illustrate that the workplace sexual harassment crisis
is not waning. Hope for reform
remains strong amid recent social
and legal changes, signaling a cultural sea change might be on the
horizon. First, there is the social
media uprising, which began to
gain steam in 2017, with the birth
of the #MeToo movement, and
followed by the establishment
of the #TimesUp organization
in 2018. These important initiatives are instrumental in driving
change, giving victims a voice to
call out publicly the inappropriate conduct of harassers in order
to help transform the standards
and culture in work environments.
On the legal front, 10 states
enacted or attempted to pass antisexual harassment legislation in
2018, as the sexual harassment
social media campaigns took off.
New York’s regulations are by far
the most stringent, requiring all
city and state employers to adopt
a written sexual harassment
prevention policy and institute
annual anti-harassment training
for all employees. As the first state
to pass such comprehensive antisexual harassment legislation, all
eyes will likely be on the impact
of these new laws on employers,
in-house and outside counsel, and
the role they play in improving the
work environment for employees.
Considering that sexual harassment lawsuits filed by the EEOC
increased by 50 percent in 2017,
wherein damages paid by employers rose from $47 million to $70
million, it is likely that New York-
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Fair Chance
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be denied after consideration of
the other enumerated factors. Correction Law, §753(2); Bonacorsa v.
Van Lindt, 71 N.Y.2d at 614.

The Fair Chance Act and
Article 23-A
The New York City Commission
on Human Rights (the Commission)
is charged with enforcing the Fair
Chance Act. According to the
Commission’s Legal Enforcement
Guidance (which relies heavily on
existing case law), “[a]n employer
cannot simply presume a direct
relationship or unreasonable risk
exists because the applicant has
a conviction record.” NYC Commission on Human Rights Legal
Enforcement Guidance on the
Fair Chance Act, Local Law No. 63
(2015), Revised 06/24/2016 (the
“Guidance”), p. 7. Indeed, many
employers (and practitioners)
assume erroneously that a conviction will automatically disqualify an
applicant regardless of the responsibilities of the position, or they fail
to conduct the Article 23-A analysis
in the manner directed by case law
and the Commission.
Instead of presuming disqualification, employers must conduct
the Article 23-A analysis by defining the duties and responsibilities of the job before extending a
conditional offer of employment
(and may not change those duties
and responsibilities after making
the conditional offer. Guidance,
p. 7. Employers “must solicit the
information necessary to properly consider each Article 23-A
factor, including the applicant’s
evidence of rehabilitation[,] …
must evaluate each Article 23-A
factor[,] … cannot ignore evidence
favorable to the applicant … and
they cannot disproportionately
weigh any one factor over another.” Guidance, pp. 7-8 (citations
omitted). Finally, it is important
for employers to “consider applicants’ successful performance of

based employment attorneys
could see an uptick in costly
legal actions with more employees empowered to file sexual
harassment claims. Given that
these claims can take up to a
year or more to be settled, and
legal costs can reach hundreds
of thousands if a defendant loses
a summary judgment motion, it
is imperative that legal teams
ensure they understand new
regulations, as well as alternate
prevention methods, and encourage company executives CEOs,
compliance officers, and HR
leadership to invest sufficient
resources in preventing and putting an end to sexual harassment
in the workplace.

Deﬁning Sexual
Harassment in Policies
And Training
The term “sexual harassment”
encompasses myriad actions
and/or statements, which can
be perpetrated by any employee,
or even a vendor, of an organization. Therefore, understanding and educating a workforce
about what exactly constitutes
sexual harassment via a written
sexual harassment policy is an
important element of the New
York state and New York City
anti-harassment laws. Employers
can either write their own policies, or adopt the state’s model
sexual harassment prevention
policy and complaint form. Companies that opt to draft their own
written policies will likely need
assistance from an employment
legal team to ensure the policies
are compliant and meet the
minimum standards as required
under the law. Policies should
make clear that off-color jokes,
sexually-suggestive compliments
about bodies or apparel, unwelcome and insistent invitations,
vulgar language, overly familiar
touching, standing inappropriately close, and conversations
and innuendoes to sex acts or
sexuality may qualify as forms
of harassment. Additionally,
policies should state that sexual
harassment can take the form
of verbal conversation, texts,
emails, social media postings,
and shared photographs, and can
be perpetrated by a supervisor,
subordinate, employee, intern,

their job duties in past employment, along with evidence that
they have addressed the causes
of their criminal activity.” Id., p.
8. The Commission has posted
on its website a Fair Chance
Notice, intended to be used to
inform applicants of the Article
23-A analysis that the employer
performed; the Notice also serves
as a helpful outline for employers
by including each of the factors
required to be considered.
Courts have frequently rejected
employers’ assertions of compliance with Article 23-A (although
most of the reported decisions
involve decisions by public agencies, they are nonetheless instructive). Common themes are the failure to consider all §743 factors,

© SHUTTERSTOCK
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independent contractor, temporary or contract worker, vendor,
client, visitor or customer.
New York’s new laws also
require all employers to provide
annual sexual harassment prevention training to all employees
working in the state, including
part-time, seasonal and temporary employees. To help employers, the state created a model
training script, slides, and case
studies that employers can adopt
wholesale or use to tailor their
own live training or interactive
online/video training that meets
the law’s minimum standards.
Since state-specific requirements can be both comprehensive and complex, many companies will likely seek out the
advice of a legal team to ensure
the requirements are being met.
Therefore, sexual harassment
trainings, required to be completed by Oct. 9, 2019, need to
include the following requirements: they should be one to
two hours in duration; trainings
need to be conducted annually,
within 90 days of an employee’s
initial hire, and in person by
a supervisor or a third-party
expert; these sessions must be

time teacher’s aide. The applicant
had pleaded guilty to one felony
drug charge eighteen years earlier, but subsequently performed
extensive volunteer work and had
been gainfully employed. Among
other things, the court observed
that the respondent Board of
Education’s denial letter failed
to explain how the applicant’s
“mistakes … in her distant past
directly affected her ability to perform the duties at hand,” and failed
to acknowledge the Certificate of
Relief from Disabilities issued by
Supreme Court. Id. at 7. The court
also faulted the BOE’s decision
as being “based primarily, if not
entirely, on petitioner’s criminal
history, with little consideration
of the other evidence and statu-

The Fair Chance Act eﬀectively requires compliance
with protocol of two statutory schemes. In order to
avoid running afoul of the Fair Chance Act, employers need to be familiar with the operation of Article
23-A.
including those that favor the
applicant, and the failure to engage
in analysis instead of merely setting forth conclusions based on
speculation. Thus, in Soto v. N.Y.
State Ofﬁce of Mental Retardation
& Developmental Disabilities, 26
Misc.3d 1215(A) (Sup. Ct. Kings
Co. 2010), the court annulled the
denial of an application for employment as a bus driver where the
applicant had one conviction for
criminal possession of a weapon.
The court observed that respondent agency had paid “lip service”
to the eight factors set forth in Correction Law §753(1), based its conclusions on “speculative inferences
unsupported by the record[,]”
and failed to properly consider
evidence of the applicant’s rehabilitation and good conduct. Id.
Similarly, in Odems v. N.Y.C. Dep’t.
of Educ., 2009 N.Y. Misc. LEXIS 6480
(N.Y. Sup. Ct. Dec. 16, 2009), the
court annulled as arbitrary and
capricious the denial of an application for employment as a part-

tory factors.” Id., at 12-13. These
are not uncommon grounds for the
successful challenge of an Article
23-A analysis and should be used
as guideposts by a practitioner
advising an employer on best
practices.

position to identify and prevent
sexual harassment).

Considering that sexual
harassment lawsuits ﬁled
by the EEOC increased by
50 percent in 2017, wherein
damages paid by employers
rose from $47 million to $70
million, it is likely that New
York-based employment attorneys could see an uptick
in costly legal actions
with more employees
empowered to ﬁle sexual
harassment claims.

Other Methods for
Preventing Workplace
Sexual Harassment
New York’s sexual harassment
laws impact all public and privately-owned companies, from large
corporations to recent start-ups
to corner bodegas. The curation
of written policies and trainings is
an obligatory first step in addressing these issues, but there are
other prevention methods that
employment attorneys should
recommend to clients to prevent
harassing behavior and potentially
costly litigation. These include:
(1) Harassment Audit: Legal
teams should recommend that
a harassment audit be conducted to protect against potential
sexual harassment and resultant
claims. The audit could include
culture surveys, interviews with
HR professionals, interviews with
executives, and anonymous online
surveys of employees. Companies
should consider using an independent third-party expert to conduct
the audit to encourage open com-

provided in the language the
employee speaks; and trainings
need to be interactive (though the
law does not specify exactly what
constitutes as “interactive”), as
well as customized to the company’s specific work environment
and to the roles of the employees being trained (i.e., separate
trainings should be conducted
with managers and supervisors,
since they have distinct duties
under the law and are in a unique

Dialogue
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accommodation request stage
through the employer’s decision.
A pregnant employee in her third
trimester works for an employer
in New York City in a position that
requires her to stand on her feet for
long periods of time. The employee
has exhausted her paid sick leave
and does not wish to go on unpaid
leave. The employee notifies her
employer that she would like an
accommodation that would either
allow her frequent rest breaks or
provide her with the ability to sit
while performing her job. Under
the ADA, the employer would have
no obligation to engage in the interactive process with the employee,
because pregnancy accommodations are not covered under the
ADA. However, the cooperative
dialogue law would require the
employer to engage in a good
faith dialogue with the employee
to determine a reasonable accommodation.
After considering the employee’s
request, the employer decides that
providing the employee with frequent rest breaks is not an undue

hardship and is more convenient
than offering a seating arrangement due to the duties of the job.
In order to maintain a record of the
cooperative dialogue, the employer
confirms the accommodation in an
email with the employee. In addition, the employer memorializes
the communication in writing, stating that the employee’s accommo-
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munication and avoid the appearance of conﬂicts of interest.
(2) Bystander Training: To
empower employees to combat
harassment in the workplace and,
thereby, reduce the likelihood of
sexual harassment claims, attorneys can suggest that companies
invest in bystander training, which,
if conducted effectively, can enable
all employees to stop harassment
safely by calling out harassers, disrupting harassing conduct, and
offering victims support.
(3) Employment Practices
Liability Insurance (EPLI): Most
companies obtain EPLI to buffer
against the potentially exorbitant
costs of sexual harassment litigation. Since not all policies are created equal, attorneys should work
with companies to ensure they
are selecting the right coverage
to meet their business needs and
work environment. For example,
most policies cover companies
and their employees, including
directors, officers and senior
management, for claims brought
by past, present or future employees alleging wrongful employment
acts and decisions. Not all EPLI
policies, however, cover claims
brought by third parties, such as
clients and vendors.
Additionally, while there is no
recordkeeping requirement under
the new New York state laws
(although there are requirements
under New York City laws), legal
teams should also recommend
to clients that they keep track
of employee attendance at these
trainings to protect themselves
against a sexual harassment claim
if one is filed. Finally, the new regulations also extend the statute of
limitations for workplace sexual
harassment from one year to
three years, meaning there is more
time for claims to be filed against
employers. Given this extended
time for filing a claim, coupled with
the outrage about this ongoing
issue within our country’s social
fabric, it is likely that more sexual
harassment claims could be filed
in 2019 and beyond.
Ultimately, New York’s recently
enacted anti-harassment laws illustrate just how important this issue
is to employees and employers
alike, shining a light on the impact
that sexual harassment can have
on the lives of the victims and the
integrity of the company. While
there is no one-size-fits-all solution
to the problem of workplace harassment, employment attorneys can
help to protect their clients from
these types of costly litigations by
suggesting a more meaningful and
proactive approach that focuses
on prevention of harmful behavior,
including the methods mentioned
above.

of the obligations under the ADA’s
interactive process, the cooperative dialogue law imposes greater
burdens on covered NYC employers. These employers must now
ensure a cooperative dialogue
occurs between the employer
and employee when an accommodation request is made, even
if the request is unreasonable.

While most employers have protocols for handling
accommodation requests and were aware of the
obligations under the ADA’s interactive process,
the cooperative dialogue law imposes greater
burdens on covered nyC employers.
dation was approved, and provides
a copy to the employee to conclude
the cooperative dialogue. By providing the employee with a written
report of the accommodation decision, the employer has satisfied its
obligations under the cooperative
dialogue law.

Conclusion
While most employers have
protocols for handling accommodation requests and were aware

Conclusion
The Fair Chance Act effectively
requires compliance with protocol of two statutory schemes. In
order to avoid running afoul of
the Fair Chance Act, employers
need to be familiar with the operation of Article 23-A. By evaluating
each enumerated factor set forth
§753, and engaging in analysis
instead of presumption as to
whether there is a direct relationship between the criminal record
and the job being offered, or that
there is an unreasonable risk to
persons or property, employers
and their counsel can minimize
the risk of violating the Fair
Chance Act.
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Title VII’s “language indicates a
Congressional intent to define
discrimination in the broadest
possible terms and to include the
entire scope of the working environment … .” And in Snell v. Suffolk
County, 782 F.2d 1094, 1102 (2d Cir.
1986), the Second Circuit joined the
view of other Circuits that “a working environment overrun by racial
antagonism constitutes a Title VII
violation.”

Because of a Protected Trait
“Of course, it is axiomatic that
mistreatment at work, whether
through subjection to a hostile
environment or through other
means, is actionable under Title
VII only when it occurs because
of an employee’s … protected characteristic, such as race or national
origin.” Rivera v. Rochester Genesee Reg’l Transp. Auth., 743 F.3d
11, 20 (2d Cir. 2014) (citations and
quotations omitted).
More to the point, “[i]t is not
enough that a plaintiff has an
overbearing or obnoxious boss.
She must show that she has been
treated less well at least in part
because of her gender.” Mihalik
v. Credit Agricole Cheunreux N.
Am., 715 F.3d 102, 110 (2d Cir.
2013) (citations and quotations
omitted).
Everyone can be characterized by sex, race, ethnicity, or
(real or perceived) disability;
and many bosses are harsh,
unjust, and rude. It is therefore important in hostile work
environment cases to exclude
from consideration personnel
decisions that lack a linkage
or correlation to the claimed
ground of discrimination.
***
Alfano makes much of Brown’s
admission at trial that he disliked Alfano personally, but
there is no indication that he
disliked her because she was
a woman … .
Alfano v. Costello, 294 F.3d 365,
377-78 (2d Cir. 2002).
In Gordon v. City of New York,
612 Fed. Appx. 629 (2d Cir. 2015),
the two plaintiffs were “violently
assaulted” by a co-worker, Rodriguez; one of them reported it to
the police. Both plaintiffs missed
work due to injuries suffered in
the assault. Shortly after their
return to work, Rodriguez killed
himself, following which plaintiffs were “ridiculed, ostracized,
and blamed for [the] suicide by
their co-workers.” Id. at 630.
The court rejected their claims
of HWE:
The gravamen of the complaint
is that Gordon and Murawski
were “made to feel responsible for Rodriguez’s suicide”
and taunted by co-workers
“because Gordon reported
Rodriguez’s violent attack to
police.” The complaint contains no plausible allegation
that the behavior of plaintiffs’
co-workers was additionally
motivated by racial and gender animus.
Id. at 632.
The “because of” requirement
also applies under New York City
law.
Plaintiff in Russo v. New York
Presbyterian Hosp., 972 F. Supp. 2d
429 (E.D.N.Y. 2013), complained of
an incident where a surgeon yelled
at the entire operating room staff
because of what happened with a
patient. The court found that the
outburst “arose out of Adkins’
anger about the events that transpired with the patient … [and]
involved foul language and abusive
behavior … [but] it did not involve
discrimination on the basis of sex.”
Id. at 449 (citations and quotations
omitted).
Adkins may have said offensive
and inappropriate comments,
acted inappropriately on occasion, and may have been a
difficult person to work with,

Promote Your

NEW YORK
STATE BAR
TUTORIAL
PROGRAM
COURSES &
SERVICES
IN THE

|

but there is no evidence he
created an environment that
was particularly difficult for
women, subjected Plaintiff to
unwanted sexual attention,
or otherwise treated Plaintiff
“less well” because she was a
woman.
Id. at 453.
Thus, one of the core elements
of a HWE is that the conduct is
directed at the employee because
of the employee’s protected trait.

F ederal and State Law:
Severe or Pervasive
When the workplace is permeated with discriminatory
intimidation, ridicule, and
insult that is sufficiently severe
or pervasive to alter the conditions of the victim’s employ-

Holdsworth made his obscene
comments only on one occasion, the evidence is that he
did so at length, loudly, and
in a large group in which Howley was the only female and
many of the men were her
subordinates. And his verbal
assault included charges that
Howley had gained her office
of lieutenant only by performing fellatio.
Id. at 154.
In Dillon v. Ned Mgmt., 85 F.
Supp. 3d 639 (E.D.N.Y. 2015), within two months a co-worker twice
referenced sexual conduct with
plaintiff in exchange for cash and
once grabbed her buttocks. The
court denied summary judgment
to the defendant, noting “a single
incident of contact with an intimate
body part is sufficient to establish

A hostile work environment (HWE) involves conduct directed at a person or group of person’s protected trait or traits, e.g., race, color, religion, gender,
disability, sexual orientation.
ment and create an abusive
working environment, Title
VII is violated.
This standard … takes a
middle path between making
actionable any conduct that is
merely offensive and requiring
the conduct to cause a tangible
psychological injury. … [M]ere
utterance of an epithet which
engenders offensive feelings in
a[n] employee does not sufficiently affect the conditions
of employment to implicate
Title VII. Conduct that is not
severe or pervasive enough to
create an objectively hostile or
abusive work environment-an
environment that a reasonable
person would find hostile or
abusive-is beyond Title VII’s
purview. Likewise, if the victim
does not subjectively perceive
the environment to be abusive,
the conduct has not actually
altered the conditions of the
victim’s employment, and
there is no Title VII violation.
But Title VII comes into play
before the harassing conduct
leads to a nervous breakdown.
Harris v. Forklift Systems, 510
U.S. 17, 21-22 (1993) (citations and
quotations omitted).
In evaluating HWE claims,
“courts should examine the totality of the circumstances, including:
the frequency of the discriminatory
conduct; its severity; whether it is
physically threatening or humiliating, or a mere offensive utterance;
and whether it unreasonably interferes with the victim’s job performance.” Rivera, 743 F.3d at 20
(citations and quotations omitted).
“There is neither a threshold
magic number of harassing incidents that gives rise, without
more, to liability as a matter of law,
nor a number of incidents below
which a plaintiff fails as a matter
of law to state a claim.” Richardson
v. New York State Department of
Correctional Service, 180 F.3d 426,
439 (2d Cir. 1999) (citations and
quotations omitted). Indeed, “a
single episode of harassment can
establish a hostile work environment if the incident is sufficiently
severe.” Redd v. New York Div. of
Parole, 678 F.3d 166, 176 (2d Cir.
2012) (citations and quotations
omitted). There, the female plaintiff alleged that a female supervisor
touched her breasts three times.
The court reversed summary judgment against plaintiff because “[d]
irect contact with an intimate body
part constitutes one of the most
severe forms of sexual harassment.” Id. at 180.
Plaintiff in Howley v. Town of
Stratford, 217 F.3d 141 (2d Cir.
2000), was a lieutenant in the
defendant’s fire department and its
only female firefighter. Her claim
stemmed from events that happened on a single occasion—at a
meeting of the firefighter’s benevolent association—with a co-worker
who was on the opposite side of
a contentious issue. During and
after the meeting the co-worker
made a series of obscene, sexist
comments in front of numerous
firefighters. See id. at 148.
The court reversed summary
judgment in favor of the employer.
Holdsworth’s conduct could
reasonably be viewed as having intolerably altered Howley’s work environment, for
Holdsworth did not simply
make a few offensive comments; nor did he air his
views in private; nor were his
comments merely obscene
without an apparent connection to Howley’s ability
to perform her job. Although
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a hostile work environment claim.”
Id. at 656.
Title VII, however, is not a general civility code, so mere “trivial
harms” do not create a HWE. Burlington Northern and Santa Fe Ry.
Co. v. White, 548 U.S. 53, 68 (2006).
See Mira v. Kingston, 715 Fed. Appx.
28, *30 (2d Cir. 2017) (supervisor implying that plaintiff was
“involved with illegal drug activity
in Mexico” insufficient); Douglass
v. Rochester City School Dist., 522
Fed. Appx. 5, *7-8 (2d Cir. 2013)
(addressing plaintiff “discourteously”, denying her requests for
equipment, exclusion from meetings, and once telling her to “get
her butt out there” insufficient).

New York City Law
Rather than the severe or pervasive standard, City law merely
requires a showing that the
employee was “treated less well”
because of a protected trait. Williams v. N.Y. City Hous. Auth., 61
A.D.3d 62, 78 (1st Dept. 2009).
[The] ‘severe or pervasive’
test reduces the incentive for
employers to create workplaces that have zero tolerance for conduct demeaning to
a worker because of protected
class status. In contrast, a rule
by which liability is normally
determined simply by the
existence of differential treatment (i.e., unwanted genderbased conduct) maximizes the
law’s deterrent effect.”
Id. at 76.
Under City law, severity and pervasiveness only go to the issue of
damages. Id. Even a “single comment that objectifies women being
made in circumstances where that
comment would, for example, signal views about the role of women
in the workplace” may be actionable. Id. at 80, n.30.
Like federal and state law,
however, the City law is not a
civility code. Id. at 79. But under
City law the burden is on the
employer by way of an affirmative defense to show that the
conduct “consists of nothing
more than what a reasonable
victim of discrimination would
consider petty slights and trivial inconveniences.” Id. at 80.
Accordingly, the Williams court
found that one incident, “where
sex-based remarks were made
in her presence, although not
directed at her” was insufficient.
Plaintiff in Russo complained
that the surgeon referred to a
chest tube numerous times as
“mister softee” and requested a
pair of 36 chest tubes as a “pair of
36s” while making a hand gesture
as if grabbing a woman’s breasts,
once momentarily trapped plaintiff between his legs as she moved
past him and brushed up against
her while passing by on another
occasion. The court granted summary judgment to defendants. 972
F. Supp. 2d at 451-52; see also
Husser v. N.Y.C. Dept. of Educ.,
137 F. Supp. 3d 253, 277 (E.D.N.Y.
2015) (12 “inappropriate and boorish” comments and events over a
three-year period insufficient; the
comment “blow me” was made sarcastically, not sexually).

Conclusion
Necessary elements of a Hostile
Work Environment claim include
that the complained-of conduct is
directed at the person because of
the person’s protected trait and
that such conduct is severe or
pervasive (under federal and state
law) or results in the person being
“treated less well” because of the
protected trait (under city law).
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