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White-Collar Crime

by roberT S. FrenCHMan, 
Kedar S. bHaTia 
and Wendy diCKieSon

It is a familiar refrain. The gov-
ernment alleges insider trading 
on a securities fraud theory, 

charging violations of §10(b) and 
Rule 10b-5 under the Securities 
and Exchange Act of 1934 (the 
Exchange Act). The elements 
of securities fraud are notori-
ously complex, and have been 
made even more complex by 
recent appellate decisions. The 
government must prove, among 
other things, that the informa-
tion disclosed by the tipper was 
material and non-public, that the 
tipper had a duty to maintain the 
confi dentiality of the information 
and breached that duty, that the 
tipper received some personal 
benefit from the tippee, and 
that the tippee knew there was 
a breach. These are challenging 
requirements, especially in crimi-
nal cases where the government 
must prove each element beyond 
a reasonable doubt.

There are other legal theories 
that are far less complex. In two 
recent criminal cases involving 
insider trading based on non-
public information from govern-
ment agencies, prosecutors in 
the Southern District of New York 
have resurrected an old statute 
for a new purpose. That statute, 
18 U.S.C. §641, makes it unlaw-
ful to embezzle, steal, or convert 
property of the federal govern-
ment. The government need only 
prove that the defendant know-
ingly stole or converted a “thing 
of value” belonging to the federal 
government, or that the defen-
dant knowingly received a stolen 
or converted “thing of value” with 
the intent to convert it to his or 
her gain. The government has 
already won convictions under 
§641 in insider trading cases in 
which it struggled to prove tra-
ditional securities fraud.

The novel use of this 19th cen-
tury statute arms the government 
with a new and potent weapon 
for prosecuting insider trading 
cases. And because the statute 
omits many of the most diffi cult 
elements of proof required in tra-
ditional securities fraud cases, we 
think it will become an increas-
ingly common charge against 
insider trading defendants.

 Diff erences Between 
§641 and Securities Fraud

Title 18, U.S. Code §641, the 
earliest predecessor of which 

dates to 1875, was most recent-
ly revised in 1948. The statute 
criminalizes the embezzlement, 
theft, or conversion of any “thing 
of value” of the federal govern-
ment. To establish a violation, the 
government is required to prove 
four elements: (1) stealing or con-
verting, (2) with intent to steal or 
convert, (3) a “thing of value” (4) 
that belongs to the government. 
United States v. Lee, 833 F.3d 56, 
65 (2d Cir. 2016).

Section 641 and its prede-
cessor statutes were originally 
used in cases in which there 
was a straightforward theft of 
the government’s tangible prop-
erty, such as where an individual 
took a fi rearm belonging to the 
United States. See United States 
v. Jermendy, 544 F.2d 640 (2d Cir. 
1976). It is now well-established, 
however, that a “thing of value” 
includes intangible property, 
such as confi dential government 

information. Section 641 has 
been used to prosecute theft of 
information from a government 
agency’s fi les, the knowing con-
version of a law enforcement 
intelligence manual, and theft of 
pricing information submitted by 
a prospective government con-
tractor. United States v. Girard, 
601 F.2d 69 (2d Cir. 1979); United 
States v. Barger, 931 F.2d 359 (6th 
Cir. 1991); United States v. Matz-
kin, 14 F.3d 1014 (4th Cir. 1994).

The legal requirements of secu-
rities fraud are far more complex, 
imposing elements of proof that 
simply do not exist under §641. 
In a securities fraud case, the 
government must prove that 
the tipper had a duty to maintain 
the confi dentiality of information 
that was material and non-public, 
and breached that duty. The gov-
ernment must prove the tipper 
received a personal benefi t from 
the tippee, such as by receiving 
payment for the information or 
giving the information to a family 
member or friend as a gift. See 
Dirks v. SEC, 463 U.S. 646 (1983). 
The government must prove that 
the tipper expected that the 
information disclosed would 
be used in securities trading. 
If the government brings cases 
against downstream tippees—like 
the hedge fund defendants dis-
cussed below in the Visium and 
Deerfi eld cases—it must prove 
those tippees knew that the origi-
nal source of the inside informa-
tion received a personal benefi t. 
See Salman v. United States, 137 
S. Ct. 420 (2016); 
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A s former federal prosecu-
tors and current white-
collar defense lawyers, we 

have watched agog the unfolding 
story of Paul Manafort’s criminal 
lawyers reportedly continuing in 
a joint defense agreement (JDA) 
with President Donald Trump 
after entering into a cooperation 
agreement with Special Prosecu-
tor Robert Mueller, reportedly 
to the extent of sharing with 
Trump’s lawyers information 
gleaned through the debriefi ngs 
that were occurring as part of 
his ostensible cooperation. See 
“Manafort’s Lawyer Said to Brief 
Trump Attorneys on What He 
Told Mueller,” NY Times (Nov. 
27, 2018). The saga provides 
a salutary reminder that JDAs 
pose certain risks if not handled 
properly.

A JDA or “common interest” 
agreement allows parties with 
similar legal interests who are 
involved in an investigation or 
legal proceeding to share infor-
mation with each other without 
waiving the attorney-client privi-
lege or work product protection. 
Such agreements enable parties 
to coordinate strategy, pool 
resources, reduce costs, and 
enhance access to information. 
Done right, such agreements are 
a real boon to defense counsel. 
Done wrong, such agreements 
can lead to confl ict issues, attor-
ney disqualifi cations, the admis-
sion of damaging admissions by 
your client, and a host of other 
problems.

To obtain the benefi t of the 
common interest rule, the par-
ties must demonstrate that: 
(1) they have a common legal, 
rather than commercial, inter-
est; and (2) the disclosures are 
made in the course of formulat-
ing a common legal strategy. 
See generally United States v.
Schwimmer, 892 F.2d 237, 244 
(2d Cir. 1989); In re Teleglobe 
Communications, 493 F.3d 345, 
364-65 (3d Cir. 2007). The com-
mon interest doctrine applies 
even where there is no litiga-
tion in progress. Thus, in most 
circumstances the doctrine can 
apply in the context of a corpo-
rate entity’s internal investiga-
tion of potential wrongdoing, 
whether or not the government 
is already involved.

The greatest advantage of a 
JDA is to enable its members to 
work together towards a com-
mon defense, thereby ensuring 
a greater understanding of the 
factual context underlying the 
investigation or prosecution, 
while gaining the advantages 
of multiple counsel discussing 
and pressure-testing potential 
strategies, factual arguments, 
legal research, and analysis. 
Parties are free to apportion 
resources so that each may 

specialize in a particular focus 
of the joint defense. They may 
agree to retain one investigator 
or expert witness for the collec-
tive defense.

Although “entering into a 
joint defense agreement is often, 
indeed generally, benefi cial to 

its participants, like skating 
on thin ice, dangers lurk below 
the surface.” United States v. 
LeCroy, 348 F. Supp. 2d 375, 387 
(E.D. Pa. 2004), as amended on 
reconsideration (Jan. 10, 2005). 
These dangers are illustrated by 
court rulings disqualifying coun-
sel based on a JDA, precluding 
counsel from cross-examining a 
defector who becomes a cooper-
ating witness, and holding that 
communications thought to be 
protected by a JDA were not in 
fact privileged. See generally 
United States v. Hatfi eld, 2009 
WL 3806300 (E.D.N.Y 2009). Most 
of these risks can be mitigated 
substantially if counsel for the 

participants consider, discuss, 
and memorialize in some fash-
ion the parameters of their 
agreement, including the conse-
quences attendant to a decision 
by one or more participants to 
withdraw from the agreement. 
Unfortunately, far too often the 
sum total of counsels’ “discus-
sion” along these lines can be 
summarized as “This is a joint 
defense meeting, right?” Indeed, 
on more than one occasion when 
the authors represented indi-
viduals in a matter we received 
a voluminous quantity of docu-
ments from our clients’ former 
employers, all Bates-stamped in 
substance “Produced Pursuant 
to Joint Defense Agreement,” 
when there had been no dis-
cussion whatever about such 
an agreement. The tendency of 
many (if not most) practitioners 
to prefer informal JDAs with no 
specifi c clarity or agreement on 
the consequences of withdrawal 
is somewhat puzzling and the 
consequences can be severe.

Even where a JDA clearly 
exists, courts have held that 
conversation amongst parties 
to a JDA is not privileged where 
counsel is neither present nor 
has given specifi c direction that 
there be such conversation. See 
United States v. Krug, 868 F.3d 
82 (2d Cir. 2017) (communica-
tion among JDA clients with no 

lawyer present is “not privileged 
unless made for the purpose of 
communicating with a privileged 
person” such as one of the law-
yers). It is therefore prudent 
practice to ensure that counsel 
is present for all JDA commu-
nications, or at least that such 
communications are expressly 
directed by counsel.

Perhaps the greatest dan-
ger lies where a member to a 
JDA subsequently withdraws 
and becomes a cooperating 
witness for the government. 
In those instances, questions 
arise as to whether information 
obtained from the defector prior 
to withdrawal may be used in 
the cross-examination of the 
cooperating witness by coun-
sel for the remaining parties to 
the JDA. Courts have also found 
that JDAs can create implied 
attorney-client relationships, 
which would extend ethical 
obligations to all participants 
to the agreement—precluding 
the ability to cross-examine the 
defector and forcing disqualifi -
cation. See, e.g., United States 
v. Henke, 222 F.3d 633, 637 (9th 
Cir. 2000). One court, anticipat-
ing this confl ict issue, required 
a waiver provision in each JDA 
that permitted every participant 
to cross-examine any cooperat-
ing former participant. United 
States v. Stepney, 

JoHN M. HilleBreCHT is a partner at 
DLA Piper in New York and co-chair 
of the white-collar, corporate crime 
and investigations practice. JeSSiCa 
MaSella is a partner at the fi rm. »  Page 11

Joint Defense Agreements: Implications 
For White-Collar Defendants

The potential benefi ts of a 
JDA in most criminal inves-
tigations are self-evident. 
Oftentimes, the risks are 
less apparent. 

The novel use of this 19th 
century statute arms the 
government with a new 
and potent weapon for 
prosecuting insider trading 
cases. 
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Substantial Diff erences in Substantial 
Assistance Within the Second Circuit
by TiMoTHy W. Hoover

S ince their inception, the U.S. 
Sentencing Guidelines have 
been widely criticized for 

the draconian sentences they 
produce. The Guidelines’ influ-
ence was somewhat lessened in 
2005, when the U.S. Supreme Court 
held that although district judges 
could consider the Guidelines 
when imposing a sentence, they 
could not, consistent with the Sixth 
Amendment, be bound by them. 
See United States v. Booker, 543 U.S. 
220 (2005). But even after Booker, 
the Guidelines remain the single 

most powerful factor in determin-
ing a federal criminal defendant’s 
sentence. For counsel represent-
ing a defendant at sentencingx, 
resisting the Guidelines is of para-
mount importance. District judges 
can vary from the Guidelines for 
almost any reason, but the most 
common path to a sentence signifi -
cantly below the Guidelines range 
is a downward departure under 
Guideline §5K1.1, which is the pri-
mary vehicle by which a criminal 
defendant’s cooperation with fed-
eral authorities—his “substantial 
assistance”—is incentivized and 
rewarded.

The basic procedure is the same 
in every district: the prosecutor 
decides whether to move for a 
departure under §5K1.1, while the 
sentencing judge decides whether 
to grant the motion and, if so, by 

how much to depart. Yet that 
cooperation yields different results 
depending on the district. Accord-
ing to a 2016 report from the U.S. 
Sentencing Commission, the extent 
of departure under §5K1.1—that is, 
the percentage decrease that the 
average sentence is from the aver-
age minimum of the Guideline range 
applied in a case—was as follows:

Southern district of ny 85.5%
district of vermont  83.1%
eastern district of ny 81.6%
district of Connecticut 70.2%
Western district of ny 56.4%
northern district of ny 55.9%

See U.S. Sentencing Commis-
sion, The Use of Federal Rule of 
Criminal Procedure 35(b) (Janu-
ary 2016). Not only was the extent 
of departure much greater in the 
Southern District, District of Ver-

mont and the Eastern District, but 
the average sentence imposed 
was also much less. In the South-
ern District, for example, the aver-
age sentence for a defendant who 
received a §5K1.1 departure was 
25 months; in the Western District, 
it was 38 months.

The most likely reason for these 
stark differences is variation—both 
cultural and procedural—in the 
way that cooperation agreements 
are struck, and the motions and 
departures that result. A compari-
son of practice in the Southern Dis-
trict with practice in the Western 
District illustrates the point.

Southern District Practice

Cooperation in the Southern 
District, at least when given 
directly to the U.S. 
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by eUGene inGoGlia,
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O n Sept. 28, 2018, the U.S. Com-
modity Futures Trading Com-
mission (CFTC) announced 

the formation of an “Insider Trad-
ing and Information Protection 
Task Force” (CFTC Task Force) 
within the agency’s Enforcement 
Division. “CFTC Charges Block 
Trade Broker with Insider Trad-
ing,” CFTC (Sept. 28, 2018). Twelve 
days later, former U.S. Attorney for 
the Southern District of New York 
Preet Bharara and U.S. Securities 
& Exchange Commission Commis-
sioner Robert Jackson announced 
the formation of a separate task 
force (Bharara Task Force) aimed 
at insider trading in the securities 
markets. Preet Bharara & Robert J. 
Jackson Jr., “Insider Trading Laws 
Haven’t Kept Up With the Crooks,” 
N.Y. Times (Oct. 9, 2018).

The development of both deriva-
tives- and securities-centric task 
forces to address insider trading 
signals intensifi ed regulatory focus 
on this area of law across fi nan-
cial markets. Indeed, in announc-
ing the CFTC Task Force, CFTC 
Enforcement Division Director 
James McDonald—who previ-
ously served as a prosecutor in 
the U.S. Attorney’s Offi ce for the 
Southern District of New York, 
which has brought many of the 
most significant insider trading 
prosecutions—stressed that the 
CFTC “will thoroughly investigate 
and, where appropriate, prosecute 
instances in which individuals have 
abused access to confi dential infor-
mation—for example, by misappro-
priating confi dential information, 
improperly disclosing a client’s 
trading information, front running, 
or using confi dential information 
to unlawfully prearrange trades.” 
The Bharara Task Force was 
formed with the stated objective 
of tightening up perceived laxities 
and gaps in current insider trading 
law by proposing regulatory and 
legislative reforms.

 CFTC Task Force and Related 
Enforcement Actions

The CFTC announced its task 
force in conjunction with the fi ling 
of a complaint in the U.S. District 
Court for the Southern District of 
New York against introducing bro-
ker EOX Holdings (EOX) and one 
of its associated persons, Andrew 
Gizienski, alleging violations of 
CFTC Rule 180.1’s prohibition on 
misappropriation of confi dential 

information. 17 C.F.R. §180.1. Mis-
appropriation in violation of Rule 
180.1 occurs when a party trades 
on the basis of material, non-
public information, or discloses 
such information to a third party 
(conduct known as “tipping”), in 
violation of a duty of confi dential-
ity to the source of the informa-
tion. (Prohibition on the Employ-
ment, or Attempted Employment, 
of Manipulative and Deceptive 
Devices and Prohibition on Price 
Manipulation, 76 Fed. Reg. 41,398, 
41,403 (July 14, 2011) (“Depending 
on the facts and circumstances, a 
person who engages in deceptive 
or manipulative conduct in con-
nection with any swap, or con-
tract of sale of any commodity in 
interstate commerce, or contract 
for future delivery on or subject to 
the rules of any registered entity, 
for example by trading on the 
basis of material non-public infor-
mation in breach of a pre-existing 
duty (established by another law 
or rule, or agreement, understand-
ing, or some other source), or by 
trading on the basis of material 
non-public information that was 
obtained through fraud or decep-
tion, may be in violation of fi nal 
Rule 180.1.”).)

In the EOX case, the CFTC 
brought charges under both 
“tipper-tippee” and direct insider 
trading theories of liability, alleg-
ing that Gizienski breached a duty 
of trust and confidence to EOX 
customers by (1) disclosing to a 
friend—whose account Gizienski 
traded on a discretionary basis—
certain confi dential information 
about other customers, such as 
their identities, trading activity, 
and positions, and (2) trading the 
friend’s discretionary account on 
the basis of such confi dential infor-
mation, all in breach of pre-existing 
duties of trust and confi dence to 

EOX customers imposed by law 
or rule and by contract. (EOX and 
Gizienski have moved to dismiss, 
arguing that a broker acting for 
both sides of a block trade does not 
have a duty of trust and confi denti-
ality—and thus cannot be charged 
with misappropriation—because 
both parties expect that the bro-
ker will share their information 
with the other side of the trade. 
Complaint, CFTC v. EOX Holdings, 
Civil Action No. 1:18-cv-8890-GBD 
(S.D.N.Y. fi led Dec. 3, 2018).) The 
CFTC also brought charges against 
EOX itself, alleging that EOX failed 
to supervise its associated per-
sons as required under CFTC Rule 
166.3 in that it failed to establish, 
implement, and enforce policies or 
procedures to prevent and detect 
misuse of confi dential customer 
information.

The CFTC previously had 
brought only two insider trading 
cases since it promulgated Rule 
180.1 in 2011. In re Ruggles, CFTC 
Docket No. 16-34 (Sept. 29, 2016); In 
re Motazedi, CFTC Docket No. 16-02 
(Dec. 2, 2015). In each of the two 
previous cases, the CFTC alleged 
that a trader at a proprietary trad-
ing fi rm breached a duty of confi -
dentiality to his or her employer 
by engaging in front-running of 
his or her employer’s proprietary 
accounts using the employee’s 
knowledge of the times, volumes, 
and prices at which the employer 
intended to trade certain commod-
ity futures.

The EOX case differs from these 
prior enforcement actions in that it 

is the CFTC’s fi rst misappropriation 
action against a derivatives market 
intermediary or an associated per-
son thereof. Here, the CFTC alleged 
a breach of duty to customers of 
the intermediary rather than to 
the respondent’s employer, as in 
previous cases. Moreover, this is 
the first insider trading case in 
which the CFTC has charged the 
intermediary entity itself for failure 
to implement and enforce adequate 
controls to guard against violations 
of Rule 180.1. In announcing the fi l-
ing of the EOX complaint (and the 
formation of the CFTC Task Force), 
James McDonald cautioned that 
the CFTC will vigorously enforce its 
requirement that CFTC registrants 
“develop and enforce policies pro-
hibiting the misuse of confi dential 
information, as they are required 
to do under the law.”

Rule 180.1 is relatively new, 
having been enacted under statu-
tory authority granted by the 
Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 
2010, and the text of Rule 180.1 is 
nearly identical to SEC Rule 10b-5, 
under which the SEC and federal 
prosecutors have traditionally 
brought securities insider trad-
ing charges. In its interpretation of 
Rule 180.1, the CFTC has chosen 
to be guided—but not bound—by 
judicial and regulatory interpreta-
tions of the securities laws with 
respect to insider trading. 76 Fed. 
Reg. 41,398, 41,399 (July 14, 2011). 
These interpretations are in the 
midst of considerable evolution, 
however. (The EOX case raises 

an additional question regard-
ing the elements of a misappro-
priation claim in the context of a 
commodities market intermediary 
under CFTC Rule 180.1. Under the 
securities law misappropriation 
construct, from which the CFTC 
has borrowed heavily to inform 
the contours of a misappropriation 
claim under CFTC Rule 180.1, the 
claim is predicated on the misuse 
of material non-public informa-
tion to achieve a personal benefi t. 
However, in the context of other 
commodities market intermediar-
ies, e.g., swap dealers, the CFTC 
appears to have focused on the 
potential harm to the owner of 
the information, not the potential 
gain to the user of the information. 
See infra United States v. Newman, 
773 F.3d 438, 448 (2d Cir. 2014) and 
accompanying text. In light of the 
EOX case, it is not clear whether 
the CFTC intends to apply multiple, 
and potentially different, standards 
for a misappropriation claim under 
the CEA and CFTC rules, and if so, 
the legal rationale for such differing 
standards.)

 Ongoing Evolution 
Of Insider Trading Law

In recent years the U.S. Attor-
ney’s Offi ce for the Southern Dis-
trict of New York has broken with 
tradition in that, when charging 
insider trading defendants under 
Title 15 and Title 18 of the U.S. 
Code, it has sought and received 
jury instructions that Title 18 secu-
rities fraud and wire fraud are dif-
ferent—and easier to prove—than 
securities fraud, under Title 15, 
for the same conduct. See United 
States v. Blaszczak, No. S1 17 Cr. 
357 (LAK) (S.D.N.Y. March 12, 2018); 
Indictment, United States v. Chow, 
No. 17 Cr. 667 (GHW) (S.D.N.Y. Oct. 
30, 2017), ECF No. 2; Verdict Form, 

United States v. Walters, No. 16 Cr. 
338 (PKC) (S.D.N.Y. May 19, 2016), 
ECF No. 129; Superseding Indict-
ment, United States v. Stewart, No. 
15 Cr. 287 (LTS) (S.D.N.Y. July 15, 
2015), ECF No. 25 (Stewart Super-
seding Indictment.). In the past, the 
elements of the claims were treated 
the same for insider trading defen-
dants, where the different counts 
addressed the identical facts. In 
contrast, in recent cases tried 
this year, the instructions were 
different, including under Title 18 
the absence of a requirement of 
proof that a remote tippee knew 
that the original tipper received 
a personal benefit in exchange 
for the initial tip or even that the 
original tipper received a benefi t at 
all, whereas Title 15 does require 
proof of such benefi t and knowl-
edge. United States v. Newman, 773 
F.3d 438, 448 (2d Cir. 2014). As a 
result, for the fi rst time, defendants 
were acquitted under Title 15 but 
convicted under Title 18, for the 
same actions.

Of note, this approach is not 
available to the SEC, which does 
not have recourse to an alterna-
tive, easier-to-prove statute under 
which to bring insider trading 
charges.

Like the SEC, the CFTC lacks 
authority under Title 18 and there-
fore also could not use the charg-
ing tactics employed by the U.S. 
Attorney’s Offi ce for the Southern 
District of New York. The CFTC 
has not yet made clear whether it 
will adopt the “personal benefi t” 
requirement from securities law at 
all, however. Rather than assessing 
whether a disclosure provided a 
benefi t to the tipper, the CFTC may 
instead choose to focus on whether 
the disclosure resulted in a detri-
ment to the source of the informa-
tion, which is the standard used 
in the CFTC rule governing a swap 
dealer’s use of material confi dential 
information of a counterparty. See 
CFTC Rule 23.410(c) (precluding a 
swap dealer’s use of counterparty 
information for its own purposes 
“in any way that would tend to be 
materially adverse to the interests 
of a counterparty …”). The three 
misappropriation cases brought 
under Rule 180.1 to date have not 
resolved this question.

Conclusion

Businesses once again need to 
adapt to circumstances in which 
the same activity gives rise to risk 
under multiple regulatory regimes, 
each with different and evolving 
standards. Those trading in fi nan-
cial markets may face diffi culty in 
determining the types of informa-
tion on which they may base their 
trades. To mitigate the risk of liabili-
ty, market participants should take a 
thoughtful approach, implementing 
policies to prevent the disclosure or 
misuse of information in ways that 
are likely to violate either SEC or 
CFTC insider trading prohibitions, 
or the broad view taken by federal 
criminal authorities, and monitor-
ing communications and trading 
to detect any possible perceived 
violations.
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The development of both derivatives- and securities-
centric task forces to address insider trading signals 
intensifi ed regulatory focus on this area of law 
across fi nancial markets.

United States v. Newman, 773 F.3d 
438 (2d Cir. 2014).

The government is not required 
to prove any of these elements 
under §641. All the government 
must prove is that the defendant 
knowingly or intentionally stole or 
converted property belonging to 
the federal government, or made 
use of property belonging to the 
federal government knowing it to 
have been stolen or converted.

The ‘Visium’ Case

In 2016, the government brought 
a series of charges under §641 
against individuals in an insider 
trading scheme involving Visium 
Asset Management, L.P. (Visium), 
a hedge fund in New York. Prosecu-
tors in the Southern District of New 
York alleged that Sanjay Valvani, 
a portfolio manager at Visium, 
instructed Gordon Johnston, a 

former Food and Drug Adminis-
tration (FDA) offi cial, to use his 
contacts at the FDA to obtain mate-
rial, nonpublic information about 
the status and approval of drugs. 
Johnston, who was in the “politi-
cal intelligence” industry, obliged, 
and Valvani shared the information 
that he learned with Christopher 
Plaford, another portfolio manager 
at Visium. Prosecutors alleged that 
this unlawful scheme generated 
profi ts of over $30 million through 
Valvani’s trading.

Johnston pleaded guilty to, 
among other things, securities 
fraud and conspiracy to convert 
government property, and has 
been cooperating with prosecu-
tors to provide information about 
the political intelligence business. 
In January 2018, Johnston was 
ordered to forfeit the $108,000 
that he made from the conspiracy 
and was ordered to pay a fi ne of 
$12,500. Plaford also pleaded guilty 
and agreed to cooperate with the 
government. Plaford testifi ed in the 
trial of David Blaszczak, a politi-

cal consultant to Deerfi eld Capi-
tal (Deerfi eld). Plaford is awaiting 
sentencing. Valvani passed away 
shortly after being indicted and the 
government subsequently dropped 
the charges against him.

The ‘Deerfi eld’ Case

In 2017, prosecutors in the 
Southern District of New York 
brought similar charges against 
individuals in an insider trading 
scheme involving Deerfield, a 
health care-focused hedge fund in 
New York. The government alleged 
that Christopher Worrall, an 
employee at the Centers for Medi-
care and Medicaid Services (CMS), 
tipped confidential information 
about changes to the Medicare and 
Medicaid reimbursement schedule 
for certain medical treatments to 
his close friend and former CMS 
colleague, David Blaszczak. Even 
small changes to the Medicare and 
Medicaid reimbursement schedule 
can have a signifi cant impact on 
the companies that sell the medi-

cal treatments. The government 
alleged that Blaszczak, who ran a 
“political intelligence” consulting 
business, was paid by Theodore 
Huber and Robert Olan, traders 
at Deerfi eld, for this confi dential 
CMS information. In turn, Huber 
and Olan traded on that informa-
tion and earned about $7 million 
in trading profi ts.

After a month-long trial, the 
jury returned a mixed verdict. 
The defendants were acquitted 
of the securities fraud charges 
under §10(b) of the Exchange Act 
and Rule 10b-5. Prosecutors had far 
more success with §641, securing 
convictions on six of nine counts. 
Prosecutors also secured convic-
tions on some but not all counts of 
conspiracy, wire fraud, and secu-
rities fraud under Title 18, which 
has different requirements than its 
Exchange Act counterpart. Wor-
rall was sentenced to 20 months 
imprisonment, Blaszczak was sen-
tenced to 12 months imprisonment, 
and Huber and Olan were each sen-
tenced to 36 months imprisonment. 

The defendants’ appeals are pend-
ing in the Second Circuit.

 Implications of §641 
Moving Forward

Section 641 was a signifi cant fac-
tor in the Visium and Deerfi eld cases. 
The statute requires prosecutors 
to satisfy fewer elements of proof, 
while providing fewer available 
defenses for the accused. Indeed, 
§641 does away with concepts of 
materiality, breach of duty, and 
personal benefi t, and associated 
jurisprudence, all to the benefi t of 
the government. Without these chal-
lenging elements of proof, which are 
so often attacked by defendants at 
trial and at the appellate level, we 
expect more guilty pleas, more 
convictions, and more convictions 
affi rmed on appeal.

On a more practical note, the 
Visium and Deerfi eld cases highlight 
the dangers for companies utiliz-
ing political intelligence. The care-
ful monitoring of public information 
to predict government decisions is 

common in many businesses. Gov-
ernment decision-making affects vir-
tually every industry: from defense 
contractors, to pharmaceutical 
companies, to real estate firms. 
A company could conceivably be 
accused of violating §641 if it decid-
ed to relocate a plant based on non-
public government information, or 
chose to invest money in a public 
project ahead of a government 
announcement. The recent criminal 
prosecutions under §641 highlight 
the need for companies in every 
industry to carefully monitor the 
information they receive to ensure 
that it does not include non-public 
government information.

Hedge funds, asset managers, 
and trading fi rms should be espe-
cially careful in educating their 
employees about the dangers of 
using political intelligence fi rms. 
As the Visium and Deerfi eld cases 
make clear, §641 gives prosecutors a 
powerful new tool to leverage guilty 
pleas, or to win convictions at trial, 
from defendants who trade on con-
fi dential government information.

Tool
« Continued from page 9 

VerdictSearch | 120 Broadway 5th Floor | New York, NY 10271 | 877-807-8076

Make informed strategic decisions. 
Win larger verdicts. 

Negotiate from strength. 

GET STARTED

verdictsearch.com

      Quick access

       3 Full Case Views

       Advanced Search

24-HOUR FREE PREVIEW



Monday, January 28, 2019  |  11nylj.com  |  

by GreGory Morvillo 
and Ciarra Carr

R esearchers argue that atten-
tion spans are shorter than 
ever. They contend that 

a goldfish retains interest in a 
stimulus longer than the average 
Internet user. See Dr. K. R. Sub-
ramanian, “Myth and Mystery of 
Shrinking Attention Span,” Int’l 
Journal of Trend in Research and 
Development, Vol. 5(3), 5, (June 
2018). Elevator pitches once lasted 
the average length of a New York 
lift—118 seconds; now, the same 
colloquial term references a 30 
second spiel. Id. at 5. Television 
commercials are half as long today 
than in the 1950s and 60s—from 
one minute to 30 seconds. Id. 
Regardless of whether the result 
is due to causation or correlation, 
the modern-day human being is 
reported to have only two-thirds 
(five minutes) of the attention span 
evidenced less than two decades 
ago (12 minutes). Id.

As attention spans shorten, 
many businesses have evolved to 
compensate. Various U.S. indus-
tries have embraced new strate-
gies to re-capture their consumer’s 
attention. Leaders in information 
technology, like Microsoft, have 
found that intermittent, burst 
trainings lead to increased rates 
of retention and transfer. Id. at 4. 
Even the wildly popular TED Talk 
concerns itself with retaining view-
ership and requires presenters 
to deliver life-changing mantras 
in under 18-minutes. See Neil A. 
Bradbury, “Attention span during 
lectures: 8 seconds, 10 minutes, or 
more?,” Chicago Medical School, 
Adv. Physiol Educ. 40: 509 (Oct. 19, 
2016). Unfortunately, jury instruc-
tions given during trials have not 
evolved in the same manner.

The difficulty of absorbing infor-
mation is acutely experienced in 
the criminal justice system. It is 
probably not an overreach to 
hypothesize that the criminal feder-
al judicial system is not as current 
and innovative as other industries. 

As a result, the processes by which 
courts instruct juries remains 
antiquated, overly complex, and 
often, quite frankly, boring. As 
anyone with trial experience is 
keenly aware, between the closing 
arguments and the deliberations, 
judges take jurors on a pseudo 
crash course through law school. 
However, law students receive an 
entire semester of guidance to 
become versed in the intricacies of 
substantive law (approximately 48 
in-class lecture hours in addition to 
in-home studying), whereas jurors 
receive complicated instructions, 
that cover wide ranging topics, and 
take between 90 and 120 minutes 
to disseminate.

And what do we expect from 
jurors? We expect them to listen 
to, process, retain, and apply a bur-
densome breadth of information 
throughout the course of a trial. We 
demand they understand at least 
two different legal theories, digest 
all testimony and documentary 
evidence, contemplate issues like 
credibility, truthfulness, bias, and 
more. If that was not enough pres-
sure, we require them to almost 
instantaneously understand dense 
legalese that attorneys have had 
the luxury to research and study 
for hours, and in many cases, years. 
While concerns about whether 
jurors understand the laws they 
must apply arise in all trials, it is 
perhaps most important in the 
context of criminal cases where 
the parties need jurors to have 
the requisite knowledge to fairly 
and intelligently discharge their 
duties when a defendant’s liberty 
is at issue.

The dilemma is that regardless of 
how dense and difficult the material 
is, judges still need to provide the 
law to the jury. And, in white-collar 
criminal cases, the law is anything 
but easy to distill. The law has 
evolved to accommodate increas-
ingly complex and sophisticated 
crimes following the advent of the 
Internet and electronic trading sys-
tems. In addition, many nuances of 
the laws that fall under the umbrella 
of white-collar criminal cases, like 
cybersecurity and insider trading 
matters, remain hotly contested 
amongst lawyers and judges. 
Almost nothing is easy to digest.

Most of the jury charge takes 

place after closing arguments. 
The way in which the jury system 
is currently structured demands 
that lay people listen, process, 
and comprehend hours of com-
plicated jury instructions, which 
is frankly impossible. The judicial 
system must evolve away from this 
practice. Federal criminal rules do 
not require jurors to receive the 
majority of the legal instructions 
until after both parties have rested. 
Fed. R. Crim. P. 30. In fact, accord-
ing to Notes of the Advisory Com-
mittee, the purpose of the 1987 
Amendment to Federal Rule of 
Civil Procedure 51 “is to give the 
court discretion to instruct the 
jury before or after closing argu-
ments, or at both times.” Fed. R. 
Crim. P. 51. In other words, there 
is no requirement that judges must 
charge juries at any specific time, 
so long as it is before deliberations.

Our proposal for changing 
the way judges charge juries 
is simple—judges should give 
jury instructions throughout the 

course of the trial. Charging the 
jury contemporaneously with the 
evidence would provide jurors 
immediate context and, theoreti-
cally, adequately hold its attention.

This is not as drastic a change 
as it may initially appear. Pres-
ently, juries receive a preliminary 
charge and a post-closing charge. 
In many cases, juries also receive 
certain instructions throughout 
the case, i.e., limiting instructions. 
This proposal suggests that courts 
weave some of the post-closing 
jury instructions throughout each 
trial day.

Preliminary Instructions

Currently, courts provide a 
series of general instructions (e.g., 
about the jury’s role, deciding fac-
tual issues in a case) which are 
read before the court has sworn in 
the first witness. This proposal sug-
gests an expansion of the prelimi-
nary instructions. Specific issues 
that the court and parties know 

will be a part of the case could be 
addressed before opening state-
ments. For example, courts could 
give the direct and circumstantial 
evidence charges during the pre-
liminary instructions. This might 
aid the jury in understanding what 
kinds of evidence it will hear. In 
addition, it may provide other pre-
testimony charges, including the 
definition of reasonable doubt and 
its bearing on a case’s outcome, 
the scope and weight of evidence 
presented, witness credibility, and 
more.

Mid-Trial Instructions

This section of the proposal 
involves the most radical altera-
tion. During the trial, just as judges 
provide limiting instructions, par-
ties and courts could agree when 
the judge would read certain 
instructions now reserved for post-
closing arguments. For example, 
before a law enforcement agent 
testifies, the court could read the 
charge that discusses law enforce-
ment witnesses. After a witness 
whose testimony touched upon 
the defendant’s good faith, a party 
could request that the court read 
the good faith instruction. As a 
result, juries would receive useful 
information at crucial moments 
during the trial. The same could 
apply to any charge that focuses on 
evidentiary or other issues request-
ed by either party. This would 
contemplate strategic decisions 
by each party as to whether and 
when to request the judge charge 
the jury on a specific issue.

Final Instructions

After the closing arguments, the 
court would give the remainder 
of the charge. If the above sug-
gested changes to the delivery of 
jury charges were adopted, courts 
would make it easier on juries, no 
longer asking them to digest the 
majority of the law at one time.

This change is not an unrea-
sonable departure from the pres-
ent method of instructing juries. 
The associated benefits are clear: 
(1) jurors would not be saddled 
with one long set of complicated 
jury instructions after the close of 
evidence; (2) it would put more 

control in the hands of the parties 
to seek instructions at moments 
that are likely to assist the jury; and 
(3) counsel could use the actual 
charged language in their closing 
arguments to drive home their 
most important points.

This proposed solution is merely 
one suggestion amongst a myriad 
of possibilities and is not without 
potential problems. There are, 
of course, some concerns with 
restructuring the timing of jury 
instruction delivery. For example, 
it would require the parties to final-
ize much of the jury instructions 
pre-trial. In the civil case context, 
the Audit Committee’s Notes to the 
Federal Rule of Civil Procedure 51’s 
2003 Amendment recognized “[t]he 
risk in directing a pretrial request 
deadline is that trial evidence 
may raise new issues or reshape 
issues the parties thought they had 
understood.” Fed. R. Civ. P. 51. This 
issue applies with equal force in 
a criminal context. The point is, 
trials are fluid and rarely go accord-
ing to plan. Courts could not set 
jury instructions in stone before 
opening statements, however, on 
issues that both sides were certain 
would factor into the trial, real-
time instructions could highlight 
for the jury specific issues or evi-
dence that they otherwise would 
have afforded little, if any, weight. 
How and when to ask for a specific 
charge would be one additional 
strategy decision for counsel.

Whether this proposed change 
to jury charges could prove effec-
tive is debatable. However, with 
shrinking human attention spans, 
the current protocol to take several 
hours to provide jury instructions 
at the close of trial is no longer the 
best practice. Providing jurors with 
the opportunity to receive the law 
in more digestible manner would 
reduce the risk of overwhelming 
jurors with a massive, legal data 
dump and causing them to tune 
out the judge. Getting the jury to 
most efficiently and effectively 
understand the law should be an 
overarching goal of the judicial 
system. Therefore, we hope that 
this article will spark conversa-
tion within the legal community 
and lead to changes within a sys-
tem that is outdated and no longer 
viable.

Are We Boring Juries to Death?
The delivery of federal white-collar jury instructions should be criminal.

GreGory Morvillo is a partner and 
Ciarra Carr is an associate at Orrick 
Herrington & Sutcliffe.
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With shrinking human attention spans, the current pro-
tocol to take several hours to provide jury instructions 
at the close of trial is no longer the best practice.

Attorney’s Office, begins with the 
execution of a proffer agreement. 
Cooperation that the government 
deems truthful and potentially 
helpful usually results in coopera-
tion provisions being included in 
a letter-form plea agreement. Also 
known as a cooperation agree-
ment, this document describes 
the defendant’s cooperation and 
the possibility that the govern-
ment will file a §5K1.1 motion if 
it determines that the defendant 
fulfilled his obligations to provide 
“substantial assistance.” The 
cooperation agreement does not 
say that the §5K1.1 motion will 
seek a departure of any particular 
number of levels.

If the defendant provides sub-
stantial assistance, the govern-
ment will file its §5K1.1 motion 
or letter before sentencing. The 
motion will explain what the 
defendant did to assist the gov-
ernment (e.g., met with agents, 
testified before the grand jury, 
etc.), and describe how his assis-
tance aided the government in 
investigating and prosecuting 
others. Like the cooperation 
agreement, the §5K1.1 motion 
does not ask the sentencing judge 
to depart any particular number 
of levels; it simply summarizes 

the defendant’s cooperation and 
leaves the judge to determine the 
size of the departure based on the 
government’s summary and input 
from defense counsel.

This deference to the sentenc-
ing judge more equally appor-
tions §5K1.1 authority between 
the government and the district 
court. The government still con-
trols initial access to an otherwise 
unattainable sentence, and is 
therefore in a position to extract 
cooperation from defendants. But 
once the government’s motion is 
made, the sentencing judge inde-
pendently decides how much the 
defendant’s cooperation is worth. 
And Southern District judges tend 
to reward substantial assistance 
with substantial downward depar-
tures under §5K1.1—especially, it 
seems, when the cooperator testi-
fies against others. The result is 
comparatively short sentences 
for cooperators, a powerful incen-
tive to cooperate, and a meaning-
ful check against the Guidelines’ 
harshness.

Western District Practice

Western District practice starts 
in a similar way. Cooperation 
directly with the U.S. Attorney’s 
Office for the Western District of 
New York begins with a standard 
proffer agreement in letter form. 
If the defendant’s information is 

deemed truthful, it may lead to 
a cooperation provision being 
included in a plea agreement that 
is signed shortly before the guilty 
plea.

From here, however, Western 
District practice diverges. In 
cases where the proffer leads to 
a plea agreement with a cooper-

ation provision, the plea agree-
ment usually provides that the 
government will move the sen-
tencing judge to depart a set 
number levels. Sometimes, the 
agreement will be that the gov-
ernment will depart at least a set 
number of levels, to account for 
uncertainty regarding how much 
more cooperation will take place, 
whether co-defendants will plead 
as a result of the cooperation, and 
whether the cooperator will tes-
tify at trial. In rare cases, the plea 
agreement says simply that the 
government will make a §5K1.1 
motion.

Western District practice diverg-

es further before and during sen-
tencing. When the government 
makes its §5K1.1 motion in the 
Western District, it almost always 
moves the sentencing judge to 
depart a specific number of lev-
els. The requested departure is 
typically small—usually between 
two and five levels, depending on 

the amount of cooperation. And in 
almost (but not quite) all cases, 
the sentencing judge departs the 
exact number of levels the gov-
ernment recommends. (Judges 
in the Rochester Division appear 
slightly more likely to increase the 
size of the departure beyond the 
number of levels the government 
recommends.) This very conser-
vative §5K1.1 practice is deeply 
ingrained in the Western District, 
and has been for decades. The 
result is that, in the Western Dis-
trict, §5K1.1 departures are smaller, 
the government plays a greater role 
in valuing a defendant’s coopera-
tion and determining his ultimate 

sentence, and cooperation is less 
appealing to defendants.

Options for Defense Counsel

Apart from seeking non-Guide-
lines sentences, variances, and 
dispositions under Federal Rule 
of Criminal Procedure 11(c)(1)(C), 
the options for the defense practitio-
ner in pursuing the largest possible 
departure under §5K1.1, whether in 
the Western District or otherwise, 
are not new.

First, defense counsel’s sentenc-
ing presentation should always 
canvass his client’s cooperation, 
and describe the risks and diffi-
culties endured, as part of advo-
cating for the lowest possible 
Guidelines range and, ultimately, 
a non-Guidelines sentence. This 
should be covered in both the 
sentencing allocution and in the 
sentencing memorandum that is 
submitted in advance of sentenc-
ing. Even fulsome §5K1.1 letters do 
not always convey the full extent of 
a defendant’s cooperation.

Second, in districts where the 
government takes a position on 
how many levels the sentenc-
ing judge should depart under 
§5K1.1, counsel can and should 
urge the judge to depart further. 
See, e.g., United States v. Udo, 963 
F.2d 1318, 1319 (9th Cir. 1992). This 
is an uphill climb in districts like 
the Western District, where judges 

seem to give the government’s 
recommendation near dispositive 
weight. But such an argument is 
occasionally successful.

Third, post-Booker, a sentencing 
judge can consider and account 
for cooperation under 18 U.S.C. 
§3553(a). This is true even if the 
cooperation has not led to a §5K1.1 
motion at all. See, e.g., United States 
v. Fernandez, 443 F.3d 19, 33 (2d Cir. 
2006).

Conclusion

Differences in §5K1.1 practice 
mean that the benefit a defendant 
can expect from cooperation, and 
the degree to which §5K1.1 can 
mitigate the Guidelines’ harsh-
ness in cases where the sentenc-
ing judge is reluctant to depart on 
other grounds, varies widely from 
one district to the next. In districts 
where a conservative §5K1.1 prac-
tice holds sway, prosecutors have 
more control over a cooperating 
defendant’s sentence but less power 
to induce cooperation in the first 
place. The reverse is true in districts 
where cooperation is richly reward-
ed and sentencing judges exercise 
autonomy in valuing a defendant’s 
cooperation. Whichever practice 
one prefers as a matter of policy, it 
seems clear that the latter approach, 
with its transfer of power from pros-
ecutors to judges, is more in keeping 
with the spirit of Booker.

Differences
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246 F. Supp. 2d 1069, 1083, 1086 
(N.D. Cal. 2003). Another conflict 
situation may arise when the 
attorney is called to testify as a 
witness based on something she 
heard or saw as a result of a JDA. 
In this context, the court may 
disqualify counsel from represent-
ing a defendant if the attorney is 
potentially necessary as a defense 
witness as a result of a JDA. See 
United States v. Stein, No. 05-888 
(S.D.N.Y. Oct. 18, 2007) (disquali-
fying counsel from representing 
defendant because the client 
would not waive his right to call 
the attorney as a witness to rebut 
expected cooperator testimony, 
from a former member of JDA). 
This leaves a defendant between 
a rock and a hard place: forego 
the useful testimony or have to 

replace counsel late in the game.
In some jurisdictions (including 

the Southern District of New York), 
practitioners often prefer to use 
verbal JDAs. While the agreement 
need not be memorialized in writ-
ing, there are numerous advantages 
to doing so. Although courts may 
find the existence of a verbal joint 
defense agreement, the existence 
of a writing obviates this inquiry. 
In a December 2018 decision, Judge 
Castel held that a former employ-
ee failed to establish a common 
interest agreement with his for-
mer employer—notwithstanding 
the fact that the individual’s law-
yer e-mailed company counsel a 
draft document in an e-mail with 
the subject line “Common Interest 
Privilege Document,” specifically 
noting that the d raft document was 
being shared “pursuant to our com-
mon interest,” without any objec-
tion or clarification from company 
counsel. SEC v. Rashid, 17-cv-8223 

(PKC) (S.D.N.Y. Dec. 13, 2018).
The ability to stipulate to the 

precise terms of the JDA is an addi-
tional advantage to writing it down. 
Parties are free to determine which 
documents and communications 
will be covered, define the rights of 
the respective parties to the agree-
ment, set forth consequences for a 
party that defects from the agree-
ment, as well as include language 
waiving any conflict issues other-
wise requiring the disqualification 
of counsel—nearly all of these are 
up for grabs absent agreement ab 
initio and a concise writing is the 
best way to foreclose litigation on 
these (and many other) issues.

Any joint defense agreement 
should identify all the persons or 
entities engaged in the common 
effort. Confidentiality issues should 
also be addressed, and the draft-
ers should include a statement that 
the communications and materials 
shared between the identified par-

ties will be kept confidential. In this 
regard, the agreement should cre-
ate a procedure for sharing materi-
als with third parties necessary to 
the common defense effort, such as 
investigators or expert witnesses. 
The parties should expressly:

• acknowledge that they are 
represented by their own 
attorneys and not by coun-
sel for any other party to the 
agreement;
• agree that counsel can cross-
examine a defector;
• waive any conflict of inter-
est claim or their right to 
disqualify an attorney who 
receives confidential informa-
tion pursuant to the terms of 
the agreement;
• emphasize a withdrawing 
party’s continuing obligation 
to maintain confidentiality; 
and
• require notice be provided to 
the other parties should a par-

ticipant enter cooperation dis-
cussions with the government.
Companies under investiga-

tion will at times enter into a joint 
defense agreement with employ-
ees or, more commonly, former 
employees. We have seen such 
agreements which state that infor-
mation disclosed to the company 
will not be disclosed to the govern-
ment or third parties. This practice 
is problematic where a company 
would prefer to disclose illegal or 
wrongful conduct to the govern-
ment and minimize its exposure 
by obtaining cooperation credit, 
or where the company operates in 
a regulated industry that imposes 
a legal obligation on the company 
to disclose wrongdoing.

As a result, counsel for a corpo-
ration should include language in 
the joint defense agreement that 
explicitly authorizes the corpo-
ration to disclose joint defense 
materials at its sole discretion. 

This strategy however has sev-
eral negative implications. It obvi-
ously undermines the incentive an 
employee has to cooperate with 
a corporation. More to the point, 
it could be argued that the inclu-
sion of such a provision negates 
the central premise of a valid joint 
defense agreement—that the par-
ties actually have a common inter-
est—and this might render the 
putative JDA a nullity. This kind 
of JDA is little more than a glori-
fied Upjohn warning. As a practical 
matter, however, an individual may 
have little choice but to agree so 
as to obtain information (including 
documents) necessary to present 
his or her defense.

The potential benefits of a JDA 
in most criminal investigations are 
self-evident. Oftentimes, the risks 
are less apparent. Considering 
and addressing these pitfalls at 
inception is something all prudent 
defense counsel should do.

Joint Defense
« Continued from page 9 
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