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For 142 years, the members of 
the New York State Bar Asso-

ciation have been coming together 
annually to address the evolving 
challenges facing our legal profes-
sion and our courts, including the 
perennial challenge of delivering 
timely, affordable and accessible 
justice services to the clients, liti-
gants and members of the public 
we all serve.

The recurrent nature of this 
challenge was highlighted for me 
not long ago when a member of 
my staff salvaged some dusty old 
books being discarded as part of 
a court renovation project. One 
of them was a thick volume con-
taining all 24 issues of the State 
Bar Bulletin for the years 1933-34. 
The March 1933 issue caught my 
eye—a speech given during State 
Bar Week by future Supreme Court 
Justice Robert H. Jackson, on a 
topic I find endlessly fascinating. 
The title of the speech? “Delayed 
Justice in New York State.”

Mr. Jackson was the State Bar’s 
representative to the Commission 
on the Administration of Justice 
in New York State, created by the 
Legislature in 1931 in response to 
public complaints about congest-
ed state courts that in some plac-
es were up to four years behind in 
their work. According to Mr. Jack-
son, the Commission’s charge was 
to make justice “cheap, simple 
and quick.” Nor did Mr. Jackson 
mince words in stating that the 
courthouse doors in New York 
had become “impassible,” and 
“jammed with long suffering 
suitors,” especially plaintiffs in 
automobile cases, a fast-growing 
caseload with which the Bench 
and Bar had yet to come to grips. 
(Address Before New York State 

Bar Association, NYSBA Bulletin, 
March 1933, pp. 117-127).

The Commission on which 
Jackson served was the genesis 
of two important institutions that 
improved the administration 
of justice in our State: the Law 
Revision Commission of New York 
State, now the oldest continuous 
agency in the common law world 
devoted to substantive law reform 
through legislation; and the Judi-
cial Council of the State of New 
York, the first permanent body 
within our judicial branch dedi-
cated to court management and 
the collection and publication of 
statistical data.

Another salvaged tome con-
tained the written proceedings 
of the 84th Annual Meeting of 
the State Bar Association, held in 
January 1961. My eye was drawn 
again to the transcript of a panel 
discussion titled “Court Conges-
tion in Metropolitan New York,” 
featuring then-New York State 
Chief Judge Charles S. Desmond. 
Nearly 30 years after Jackson’s 
Commission published its findings 
and recommendations, here was 
Chief Judge Desmond acknowledg-
ing “truly dreadful” delays of up 
to several years in some counties, 
attributable to explosive popula-
tion growth and development in 
the outer boroughs and suburbs 
of New York City following World 
War II. (NYSBA, Proceedings of the 
84th Annual Meeting, Jan. 25-28, 
1961, pp. 32-47). In 1963, shortly 
after Chief Judge Desmond’s panel 
discussion, New York adopted 
the CPLR, which helped allevi-
ate congestion and long delays 
in Supreme Court through simpli-
fication of court procedure and 
jurisdiction.

This past October, New York 
saw the first phase of the 

new Raise the Age (RTA) leg-
islation take effect, setting the 
age of criminal responsibility 
in this state at 17. The second 
phase takes effect this upcoming 
October, when the age of crimi-
nal responsibility will rise to 18. 
Implementation of the first phase 
of the new law was the product of 
a highly successful collaborative 
effort among numerous agencies 
and criminal justice stakehold-
ers. Within the court system 
itself, judicial and nonjudicial 
administrators across the state 

were integral to the preparations 
for RTA implementation, with a 
focus on ensuring that core val-
ues—fairness, community safety, 
continuity of counsel and court of 
record, and speed of case move-
ment—were preserved.

Previously, New York was one 
of only two remaining states 
(North Carolina being the other) 
to treat 16- and 17-year-olds as 
adults in the criminal justice 
system. Long overdue, this leg-
islation (once fully implement-
ed) removes cases involving 
most adolescents under the age 
of 18 charged with 
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As an appellate judge, I have 
often pondered the interplay 

between collegiality, consensus, 
and dissent, especially since read-
ing a recent Law Journal article 
on the subject. Andrew Denney, 
Can the NY Court of Appeals, Com-
fortable With Debate and Dissent, 
Foster Consensus?, NYLJ (Sept. 26, 
2018). It was an interesting read, 
but I could not help but contem-
plate whether we should instead 
be asking if consensus-building 
should always be the goal of a 
Chief Judge (or a Presiding Jus-
tice). And is it problematic for 
a court to be “comfortable with 

debate and dissent”? There is, 
of course, no bright-line rule as 
to what percentage of an appel-
late court’s decisions should be 
unanimous. Consensus and dis-
sent may ebb and flow, but col-
legiality—cooperation and civility 
among colleagues—must lie at the 
heart of each.

Collegiality and independence 
form the bedrock of a judiciary 
in a democracy—a form of gov-
ernment in which many citizens 
(even, at times, just under 50 per-
cent) may disagree with the pre-
vailing view but choose to accept 
it without resorting to 
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With growing populations 
downstate,  decl ining 

populations upstate and aging 
populations statewide, our com-
munities—whether rural, metro-
politan or suburban—are facing 
evolving obstacles to ensuring 
access to justice for all New 
Yorkers. During my first year as 
Presiding Justice of the Third 
Department many attorneys have 
shared their concerns about the 
availability of legal services, and 
particularly in the rural regions, 

as many are located within my 
Department. The geographical 
and demographic circumstanc-
es in rural settings pose unique 
challenges, and these are issues 
that our court system, legal ser-
vice providers, and other stake-
holders are actively working to 
address.

Recognizing that many of my 
readers will be in urban areas, 
let me begin by stating that 
there are multiple opportuni-
ties for a successful 
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I spent 8½ years as an admin-
istrative judge and have now 

completed my first year as Pre-
siding Justice of the Appellate 
Division, Second Department. 
In these capacities, I have been 
involved in the administration 
of our state’s courts. There are 
many stakeholders with whom 
court administrators interact. 
These include our judges and 
their associations, our partners in 
government in the executive and 
legislative branches of the state 

and its municipalities, our own 
employees and their union repre-
sentatives, district attorneys, law 
enforcement agencies, institution-
al criminal defense providers, and 
advocates concerned with particu-
lar issues, such as domestic vio-
lence prevention and adjudication, 
just to name some. But critical to 
our success is meaningful interac-
tion with the organized Bar. It is 
important for court leaders, judg-
es and lawyers to work together to 
ensure that the courts 

Involvement in the 
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Just before Thanksgiving, Chief 
Justice John Roberts com-

mented that “We do not have 
Obama judges or Trump judges, 
Bush judges or Clinton judges.” 
Mark Sherman, “Roberts, Trump 
spar in extraordinary scrap over 
judges,” Associated Press (Nov. 
21, 2018). Strong opinions fol-
lowed regarding the practical 
reality of that statement, and 
yet there can be no dispute that 
the appearance of such partisan-
ship is antithetical to our judicial 

system. This is because, no less 
than the attorneys, judges, court 
officers, and staff who endeavor 
daily to ensure a just resolution 
of disputes, the effectiveness 
of our system also requires the 
public’s faith and trust. Indeed, 
this faith is integral to the rule of 
law itself, which “presupposes a 
functioning judiciary respected 
for its independence, its pro-
fessional attainments, and the 
absolute probity of its judges.” 
New York State Board 
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The New York State Bar Associa-
tion’s (NYSBA) Annual Meet-

ing brings together thousands of 
lawyers and is an opportunity to 
enjoy one of the great privileges 
of serving as NYSBA president—
meeting so many of the men and 
women who embody our mission 
of service to the public and the 
profession.

I am so impressed by our 
members’ generosity and strong 
sense of justice. You actively seek 
opportunities to serve, looking for 
ways to share your time, knowl-
edge and skills with those less for-
tunate and with each other. The 
NYSBA is at the forefront of this 
work and our members are its life 
force. We are the protectors and 

the champions of the rule of law.
This summer, the NYSBA helped 

bring together lawyers from across 
the state to assist asylum-seeking 
refugees from the Southern u.S. 
border who were detained at 
the Albany County jail. Lawyer-
volunteers were trained in intake 
processing, working with trans-
lators and preparing refugees 
for their credible fear interviews. 
When these lawyers’ services no 
longer were required, they kept 
in touch, asking about the detain-
ees they had worked with and 
how else they could help. As the 
refugee crisis continues, so does  
our work.

For years, the NYSBA has 
fought to reverse and to prevent 
wrongful convictions. In 2009, 
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We belong to one of the 
most impactful, influential 

and consequential professions 
in American life. Lawyers right 
wrongs, improve lives, make soci-
ety better.

We are society’s problem 
solvers. We are the foot soldiers 
of the Constitution. No other 
profession affords so many 
opportunities to help people in  
need.

Founded in 1876, the New York 
State Bar Association (NYSBA) has 
grown to become the largest vol-
untary state bar in the nation. So 
it comes as no surprise that our 
Annual Meetings are among the 
largest gatherings of lawyers in 
the world.

NYSBA’s first Annual Meet-
ing was held on Nov. 20, 1877 in 
Albany at the Assembly Chamber 
of the old State Capitol. We then 
had 356 members and dues were 
$5 per year.

Today, by comparison, we have 
over 70,000 members, 60 standing 
and special committees and task 
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the members of NYSBA’s Task 
Force on Wrongful Convictions 
released a groundbreaking report 
that detailed the leading causes 
of such tragedies. Throughout 
this period, we have been work-
ing to implement ideas from the 
report—and have achieved some 
notable legislative successes. The 
members of our reconvened task 
force are updating that report, as 
we redouble our efforts to prevent 
further injustices.

NYSBA’s mission of service to 
the profession includes providing 
all the resources we need—beyond 
practice tools and MCLe credit. 
Lawyer well-being is a major 
concern. The stress of being a 
lawyer can be enormous, and 
we must acknowledge and act 

on it. Our November-December 
Journal focused on attorney sub-
stance abuse and mental health 
issues, shedding light on what 
often is hidden from public view 
to convey the message: We all 
are in this together, and help is  
available.

At the start of a new year, it is 
worthwhile to reflect on the enor-
mous changes in the world during 
NYSBA’s 140-plus years: from the 
telegraph to the cellphone; from 
manual typewriters to the Internet 
of Things; from shaking hands to 
Skype-ing.

Often lawyers—and the law—
are criticized for not quickly 
adopting new technologies or 
responding to new developments. 
But recent history has illustrated 

that “move fast and break things” 
is a terrible mission statement. Jet-
tisoning deliberation and consid-
eration of possible consequences 
has caused significant harm to mil-
lions of people.

Today, new NYSBA committees 
are looking at cutting-edge issues 
such as medical and recreational 
cannabis, self-driving vehicles 
and the leaps in technology that 
cause us to question whether the 
laws we have and how we practice 
are adequate. Lawyers study the 
issues and review the facts before 
acting. Then we act with all due 
caution and deliberate speed, 
which is who we are as lawyers,

At the 142nd Annual Meeting, 
let us celebrate who we are and 
our mission: Service to the public 
and the profession.

Michael Miller is in private practice at 
the Law Office of Michael Miller.

forces, and 26 specialized sections 
with a total section membership 
of over 37,000.

Our founders would barely rec-
ognize the world in which we now 
live. Yet, lessons can be learned 
from our very first president, John 
k. Porter, who addressed the mem-
bership 141 years ago.

Porter identified two “com-
mon purposes and objectives” 
for NYSBA: to “serve the profes-
sion and to serve the public.” He 
challenged the fledgling associa-
tion to “exercise a collective and 
permanent influence.”

He also charted the path for 
our future when he said: “The 
influence of our profession in 
the next generation depends on 
a large degree on the manner

in which we fulfill our duty … 

the obligations of that trust reach 
far beyond the present genera-
tion.”

Succeeding generations of law-
yers have proudly followed Por-
ter’s clarion call. Over the years 
and across the nation we have 
championed the rule of law and 
led the fight for justice and social 
change.

But now more than ever, the 
voice of lawyers must be heard. 
Our clients and communities need 
our wisdom. They need our gift of 
seeing both sides of an issue. They 
need us to explain why the rule of 
law has kept us free for over two 
centuries.

As members of this great and 
noble profession, it is our duty 
to protect and fight for an inde-
pendent judiciary; the apolitical 

administration of justice; and 
equal justice under the law. The 
job falls to us to teach our fellow 
citizens why we must have a gov-
ernment of laws and not men and 
women.

John k. Porter would be amazed 
by the breadth and depth of our 
current initiatives; gratified that 
we have pursued this work as an 
organization; and overwhelmed 
at the tremendous talents and 
energies of our members and 
their willingness to share and  
volunteer.

Come join us at the Annual 
Meeting and experience the rich 
tradition firsthand!

Henry M. Greenberg is a shareholder at 
Greenberg Traurig in Albany.

Let the ‘Voice of Lawyers’ Be Heard

What We Do: Service to the Public and the Profession

Law is a profession and the New 
York State Bar Association is 

an essential part of it. The law, 
like other professions, has stan-
dards for education and training, 
admissions and professional con-
duct. And like other professions, 
it relies on professional organi-
zations to maintain and protect 
those standards, ensure the train-
ing of members, and advance the 
goals of the profession, including 
service to the public. Within the 
NYSBA, the Business Law Section 
performs those functions for busi-
ness lawyers and the business 
community in New York state 
and beyond.

I joined the Section’s Securities 
Regulation Committee almost 30 

years ago, because of an interest 
I had in New York’s securities law, 
the Martin Act. As a member of 
the Committee, including three 
years as Chair, I learned more 
about the far corners of state 
and federal securities law than I 
ever knew existed and met law-
yers who became mentors, col-
leagues and friends.

There are 11 subject matter 
committees in the Section, and 
one subcommittee (which may 
in time become a committee), 
covering such disparate topics 
as banking, bankruptcy, business 
organizations, derivatives, fran-
chises, insurance, not-for-profit 
corporations, mergers and acqui-
sitions, public utilities, and tech-

nology and venture law. Commit-
tees meet during the Spring, Fall 
and Annual meetings, and some 
meet more often. The Securities 
Regulation Committee meets for 
dinner, discussion and CLe every 
month except August. Section 
members include lawyers from 
large and small firms, in-house 
counsel, and government law-
yers. We have experienced law-
yers, lawyers just starting out or 
looking to change or expand their 
practice areas, and law students. 
Committee meetings provide an 
opportunity for lawyers from all 
levels of experience to meet as 
equals and to discuss new devel-
opments and established prin-
ciples in a setting where discus-
sions are driven not by specific 
client needs but by a broader 
interest in the law and policy.

As members of the Section and 
committees we have the oppor-
tunity to comment on regulatory 
and legislative proposals not pri-
marily as client advocates but 
as experts interested in shaping 
good rulemaking and legislation. 
The Legislative Affairs Commit-

tee follows developments in the 
the New York legislature for bills 
affecting the New York business 
community. We have submitted 
memos for and against legislation. 
We have also proposed legislative 
changes, and will have a presenta-
tion at this year’s annual meeting 
on draft proposals to amend the 
Limited Liability Company Law.

We are committed to fostering 
greater diversity in our member-
ship, and will be expanding our 
program to mentor minority 
lawyers and law students in the 
coming year.

The Bar Association often tells 
prospective members what mem-
bership can offer, and there is a 
lot, but I have a different pitch. 
In order for the Bar Association, 
and the Section, to continue to 
maintain the goals and standards 
of the profession, we need what 
you offer: your time, your talents, 
your dedication to the profession. 
I hope to see you soon.

Peter W. LaVigne is a partner in the New 
York office of Goodwin Procter.

‘Reform” means the improve-
ment or amendment of 

what is wrong, corrupt, unsat-
isfactory, etc. It does not require 
a revolution in which a radical 
change is necessary to overhaul 
the entire system. The Criminal 
Justice Section works to reform 
certain areas of the criminal law 
that needs some fine tuning, or at 
most redressing serious wrongs 
without altering the fundamen-
tals of our system. It is with this 
tempered approach that our sec-
tion seeks to improve justice for 
all citizens of this state.

Serving as defense counsel for 
the indigent, I came face to face 
with hundreds (if not thousands) 
of New York’s poor citizens fac-
ing the regrettable choice of 
pleading guilty to crimes they 
did not commit for the lack of 
$500 bail because another night 

behind bars would mean losing 
jobs, homes, and custody of their 
children. In my view, the bail 
system needs to be improved 
to educate lawyers, judges, and 
court personnel about alterna-
tive forms of bail and to only 
impose cash bail in the most seri-
ous of cases. Would the loss of 
$500 cash bail seriously be incen-
tive enough for an accused to 
be in court if they were inclined 
to flee the jurisdiction? Surely, 
our system can be improved to 
address this incongruity. Since 
January 2018, the Criminal 
Justice Section has made Bail 
Reform a priority because the 
poor, un-convicted of any crimes, 
are needlessly filling our jails. 
New York is in a unique position 
this legislative term to make seri-
ous and meaningful progress in 
making changes to a system that 
unwittingly discriminates against 
the poor.

Diversity of views is a key 
aspect of the Criminal Justice 
Section’s makeup and a criti-
cal component of our success 
on controversial issues. As 

defense counsel, prosecutors, 
police officers, and judges we 
do not always see eye to eye on 
the necessary changes that will 
improve the administration of 
justice. A prime example is Dis-
covery Reform. The mission of 
this section is “to anticipate, rec-
ognize, and address such [crimi-
nal] issues … as properly come 
before or should come before the 
New York State Bar Association.” 
See Section’s Mission Statement. 
Discovery reform is coming to 
New York state. We need to 
recognize the importance of 
our role in the discussion and 
address the issue at a legisla-
tive level. How we accomplish 
this task and to what extent 
is often debated amongst the 
leadership. The New York State 
Bar Association is made up of 
an ever more diverse group of 
practitioners. Civil lawyers and 
citizens alike are baffled by the 
secretive methods of criminal 
prosecutions. No depositions of 
key witnesses? Limited access 
to evidence? Investigative notes 
and prior statements withheld 
until the 11th hour? The stakes 
are not merely financial as they 
are in civil cases. In my view, the 
blindfold should be lifted and 
the Criminal Justice Section, 
together with Bar leadership, 
must move this new legislature 
to take appropriate corrective 
action without unduly jeopardiz-
ing the safety of those a part of 
the process.

The Bar Association has also 
established a Wrongful Convic-
tions Taskforce to examine previ-
ous reforms such as video record-
ing of confessions. In 2001, I 
presented the Appellate Division, 
Third Department, with the issue 
of suppressing a youth’s confes-
sion for failure to electronically 
record the interrogation process 
that led to a written statement 
obtained by law enforcement. 
The court stated that “there is no 
authority in this State which sup-
ports defendant’s argument that 
failure to electronically record 
his statement requires that it be 
suppressed.” People v. Ferguson, 
285 A.D.2d 901 (2001). Although I 
believed then (as I do now) that 
Due Process required suppres-
sion of the unrecorded confes-
sion in serious felony cases, the 
courts are reluctant to change 
without statutory authority. It 
took over 15 years for the legisla-
ture to catch up with the times for 
electronic recording of custodial 
interrogations. The same is true 
for Discovery Reform. Although 
Due Process seems to mandate 
open discovery for those facing 
incarceration, it will not come to 
pass without legislative author-
ity. Critics justly point out the 
dangers to witnesses for the 
truly unscrupulous defendants. 
In my view, sufficient safeguards 
can be enacted to cure the objec-
tion. The Criminal Justice Section 
will be active; we will be thought-
ful; and we will be rel-

Peter W. LaVigne
Chair
Business Law Section

Tucker C. Stanclift
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Mediation is increasingly 
being utilized by compa-

nies for early, efficient and faster 
resolution of disputes. Mediation 
may occur pre-litigation, during 
litigation and after appeal. Rec-
ognizing the benefits of media-
tion, many courts now require 
mandatory mediation. The tra-
ditional benefits of mediation 
such as time and cost savings 
are widely known. Often more 
important to companies, how-
ever, is the ability to customize 
a process that best meets their 
needs and avoid the uncertain-
ties of litigation. Additionally, 
mediation allows the parties to 
consider creative solutions not 
available in litigation.

Preparation is key to the suc-
cess of any mediation. Whether 
handling the matter internally or 
working with outside counsel, 
spending time to prepare increas-
es productivity in the mediation. 
All involved must understand 
how the process works and 
strategize how to approach the 
mediation. Identifying goals and 
outlining a path to achieve those 
goals while maintaining flexibility 
will help increase success.

key considerations include: 
an analysis of your best-case, 
worst-case and likely alterna-
tive to a negotiated resolution; 
what negotiation style and strat-
egy will be implemented; who is 
going to take the lead role; what 
information will you share—and 
when—to persuade the other 
party of the strengths in your 
argument. It is imperative that 
you outline the critical issues as 
well as the strengths and weak-
nesses of your case and do the 
same from the other party’s 
perspective to anticipate their 
arguments. This will make for 
rational decision-making. Pre-
pared parties also have greater 
credibility all around.

Best practice dictates that 
counsel be prepared to provide 
key facts and evidentiary sup-
port for the claim and those 
that undermine the opposing 
party’s claim. Counsel should 
have available sufficient infor-
mation so that the mediator and 
opposing party may objectively 
understand your position. effec-
tive mediation advocacy requires 
focusing on information that 
truly matters but with objectivity. 
Counsel must be able to acknowl-

edge the strengths in the oppos-
ing party’s claim. Anticipating 
the opposing arguments and 
facts, being prepared to explain 
why those facts are not sup-
ported or of little consequence, 
will lead to a greater chance of  
resolution.

A few other preparation tips 
include: understanding and 
sharing with the mediator the 
relationship between counsel; 
prior and potential future deal-
ings between the parties; and 
the personalities of all involved 
because mediation is not strict-
ly about numbers—it involves 
emotion too. It is important 
to share as much information 
as possible with the mediator 
in advance. Speaking to the 
mediator privately in advance 
is encouraged to save time the 
day of the mediation. Counsel 
should build rapport with the 
mediator and be upfront. This 
allows the mediator to be more 
effective. It is almost important 
to determine whether it will add 
value to begin in joint session, 
with mediator opening remarks 
followed by opening remarks 
from counsel and/or the par-
ties. Opening remarks are often 
an opportunity to persuade and 
speak directly to the other party 
without having those remarks 
filtered by counsel. Remarks 
should be prepared ahead of 
time, demonstrate a willing-
ness to listen, and be concilia-
tory consistent with the spirit 
of mediation. Opening remarks 
if not carefully crafted can also 
inflame the situation so careful 
consideration and preparation 
is required.

Investing adequate time 
to prepare for mediation will 
enhance the likelihood of suc-
cess. In the event the media-
tion is not successful, in-house 
counsel’s preparation time is still 
well spent because the founda-
tion will be laid from which to 
build for future negotiations or 
litigation preparation.

Elizabeth J. Shampnoi is president of 
Shampnoi Dispute Resolution and 
Management Services and serves as a 
mediator, arbitrator, consulting expert 
and trainer. She works with in-house 
counsel, law firms, and executives pro-
viding strategic advice to develop and 
implement ADR programs.

Mediation  
Preparation Tips for 
In-House Counsel 

Elizabeth J. Shampnoi
Chair
Corporate Counsel Section

Business Lawyers and the Business Law Section

Working Toward Reform to Improve 
 Justice for All
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Tucker C. Stanclift of Stanclift Law PLLC 
in Queensbury, N.Y. focuses his practice 
area in criminal law, DWIs, civil litiga-
tion, personal injury, and vehicle and 
traffic law.
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Yes, that’s a real place in New 
York state—as already known 

at least by my colleagues in 
NYSBA’s entertainment, Arts 
and Sports Law Section (eASL), 
and by readers of the recent eASL 
Journal special edition celebrat-
ing the Section’s 30th anniver-
sary.

eASL’s 2019 annual meeting 
program at the Hilton (Tuesday, 
January 15) will include CLe 
panels addressing legal ethics 
for entertainment and other law-
yers, plus various transactional, 
litigation and regulatory matters 
concerning underlying rights 
and adaptations in multiple 
media.

If you cannot attend our pro-
gram and/or joint networking 
reception with the Intellectual 
Property Section (eASL loves to 
cross-pollinate with other NYSBA 

sections, bar associations, and law 
fi rms), here is a brief introduc-
tion to what copyright law calls 
“derivative works” (plus mention 
of a related lawsuit doubling as 
a warning for podcasters and 
others).

The Copyright Act defines 
derivative works as those based 
on or adapted from one or more 
pre-existing works. Traditional 
and obvious examples include 
sound recordings based on a 
musical composition (i.e., the 
music and lyrics of a song), 
and motion pictures or theatri-
cal plays based on a previously 
published book. More modern 
and less obvious examples are 
podcasts, apps and websites. 
All involve multiple works and 
underlying rights that must be 
“cleared.” Failure to do so upfront 
increases risks and costs.

The right to create derivative 
works (and to prohibit others 
from creating them) is part of a 
bundle of exclusive rights a copy-
right holder has which arise when 
a work of original authorship is 
fi xed in tangible form (including 
as MP3 and other digital media 
fi les). Copyright registration is 
not required, but is generally rec-
ommended to obtain added value, 
statutory damages and counsel 
fees.

Related lawsuits (often at 
federal and state courts in New 
York and California, where many 
entertainment, media and tech-
nology matters are litigated) 
have followed the emergence 
and adoption of each new media 
technology.

A chronological list of some 
relevant traditional media tech-
nology well developed over the 
last century includes printed 
sheet music, mechanical piano 
player rolls, fi lm, sound record-
ings, radio, television, and home 
video recorders. Newer online 
and mobile digital media tech-
nologies that emerged over the 
last couple of decades continue 
to develop and supplant at an 
accelerated pace, creating global 
opportunities and challenges.

Legislators and judges struggle 
to adapt copyright and other law 
to emerging digital media. Con-
sider the recently enacted Music 
Modernization Act (music licens-
ing reform primarily promoted by 
large streaming services), and UMG 
v. iBus Media (case no. 2:18-cv-9709, 
u.S. District Court, Central District 
of California, fi led Nov. 16, 2018).

UMG is one of the fi rst nation-
ally prominent cases concerning 
podcasts. Various record labels 
and music publishers sued the 
owner of pokernews.com for will-
ful copyright infringement relating 
to unauthorized use of music in 
the defendant’s poker related pod-
casts. given statutory damages of 
$150,000 per infringed work, the 
total tab could easily exceed $6 
million. Space constraints here 
aside, more information is avail-
able at nysba.org/easl.

Barry Skidelsky has experience as a 
musician, broadcaster, bankruptcy 
trustee, FCC trustee, arbitrator, and 
general counsel. Based in New York 
City, he currently owns a national 
consulting and legal practice with 
particular interests and expertise in 
media, entertainment, communica-
tions and technology.

elder and special needs law has 
become more challenging as 

the basic societal supports on 
which our aged and disabled cli-
ents thrive can no longer be taken 
as a given. Foundational programs 
such as Social Security, Medicare, 
Medicaid and disability services 
are being re-examined, re-designed 
and often reduced. Social Secu-
rity has been re-characterized 
from a contributory social insur-
ance program to an entitlement 
that can be altered and changed. 
Thus, the rules are changing in 
the middle of the game and our 
clients are caught in the mix.

The elder law and special needs 
attorney’s role as advocate and 
advisor is becoming even more 

crucial. We are asked by our cli-
ents to maximize their planning 
options, create defensive strate-
gies, and help them understand 
the impact of these changes on 
them, their finances and their 
family. The elder law and special 
needs attorney has become the 
lawyer for the later years, which 
requires we have the knowledge 
to cover life from pre-retirement 
to death. The elder’s expansive life 
cycle requires we know long-term 
care and estate planning, but also 
about health, housing, fi nancial 
security, community resources, 
treatment of Alzheimer’s and 
other chronic diseases, govern-
ment benefi ts beyond Medicare 
and Medicaid, real estate, retire-

ment savings and tax implications. 
The list continues to grow as the 
elders and the families we serve 
are becoming more diverse. This 
is what makes the practice inter-
esting and exciting, and each day 
presents a new issue and a new 
challenge.

elder Law and Special Needs 
Section (eLSN) members strive to 
meet these challenges with wis-
dom and energy. Our Section and 
the Medicaid Committee will con-
tinue to work with the non-profi t 
and legal services community to 
advocate for improvements in the 
delivery of home- and community-
based services throughout the 
state, and our section will con-
tinue to advocate for a revised 
Power of Attorney law and col-
laborate with the other NYSBA 
sections on producing workable 
legislation.

In October 2018, the eLSN’s 
Section spearheaded a housing 
symposium featuring one of the 
founders of the famed “Dementia 
Village” in the Netherlands, who 
provided an interactive presenta-
tion on this unique residence for 

individuals with dementia. This 
concept allows residents to feel 
comfortable in their surround-
ings and live with people of like 
interests.

Other highlights include the 
work of the of the following Sec-
tion Committees: The Special 
Needs Committee produced a 
public series in Nassau County. 
The Client and Consumer Issues 
Committee updated the consum-
er brochures on senior benefi ts 
and prepared outreach efforts on 
health care decision-making. The 
Mental Health Committee is work-
ing on a health care proxy form 
to be used for individuals with 
the mental health issues. Finally, 
the Task Force on the Challenge 
of Medicaid Planning has start-
ed a research project and plan 
to address the proliferation of 
non-attorney Medicaid planning 
services and advocate for con-
sumer education and protection 
in this area.

Judith D. Grimaldi is a partner in 
Grimaldi & Yeung in Brooklyn.  

Are we optimally using media-
tion and arbitration in New 

York state? In April 2018, Chief 
Judge Janet DiFiore and Chief 
Administrative Judge Lawrence 
Marks thought not. That is when 
they established an Advisory 
Task Force to provide recommen-
dations on how to increase the 
use of alternative dispute resolu-
tion (ADR) in the courts with the 
goal of reducing case delays and 
enhancing access to justice.

The ADR boom seen in the late 
20th Century never sparked in 
New York state despite its many 
champions in New York City, the 
home of the American Arbitration 
Association (AAA), the Interna-
tional Institute for Confl ict Pre-
vention and Resolution (CPR) and 
the Financial Industry Regulatory 
Authority’s (FINRA) ADR Depart-
ment. During that time JAMS—
the biggest mediation advocate 
in California, established a New 
York presence waiting for the 
wave to come. New York state law 
school’s established ADR clinics 
to offer students hands on expe-
rience using the processes that 
would become part of their case 
management toolkit as they devel-
oped their legal career. Through 
all of these development, the 
NYSBA Dispute Resolution Sec-
tion supports the members of 
the Bar in their efforts to be 
skilled ADR practitioners by 
offering many opportunities to 
be part of the ADR evolution.

In 2018, the NYSBA’s Dispute 

Resolution Section celebrated its 
10th anniversary. Its members are 
focused on three pillars: a forum 
for improving ADR processes, 
enhance the profi ciency of practi-
tioners and neutrals through edu-
cation, and increasing knowledge 
and availability of party selected 
solutions. These pillars were 
evidenced throughout 2018 and 
will continue to strengthen as 
the Section’s members continue 
to advocate for high professional 
standards for delivering these 
processes.

Collaboration is central to all 
the activities that the Section 
undertakes. In 2018, major pro-
grams were offered in collabora-
tion with other NYSBA Sections 
including the: Commercial and 
Federal Litigation, Corporate 
Counsel, elder Law and Special 
Needs, International, and Young 
Lawyers and Law Students Sec-
tions. The ADR Section also part-
nered with the New York Inter-
national Arbitration Center, the 
Chartered Institute of Arbitrators 
and even the united Nations, pro-
viding opportunities for members 
to expand their skills into cross-
border arbitration and mediation.

How were the pillars and col-
laborative efforts demonstrated in 
2018? How will the Section carry 
these initiatives forward in 2019? 
First, as a forum for improving 
ADR processes, the Section deliv-
ered a program titled “The Litiga-
tive DNA: The underutilization of 
Mediation in NY.” That program 

examined the reasons ADR has 
stalled in New York and received 
commentary by court programs 
in states where mediation in 
particular is part of the fabric of 
their dispute management and 
resolution processes. Further, 
ADR in the Courts and Mediation 
Committees have been working 
closely with court ADR adminis-
trators and judges to improve the 
quality and performance of court 
ADR programs. These Committees 
and additional programming will 
play an important role in 2019 by 
providing recommendations to the 
Advisory Task Force, an integral 
part of improving ADR processes 
in expanding the diversity of the 
rosters of mediators and arbi-
trators and, more importantly, 
ensuring that diverse neutrals 
are selected to cases. The Section 
offers a mentorship program that 
includes scholarships for women 
and minorities to attend Section 
programs during the year. In 2019, 
the Section plans to publish a prac-
tice development guide for new 
neutrals and will issue a report 
on efforts to diversify the fi eld.

Second, the Section is commit-
ted to educating lawyers advocat-
ing in an ADR setting and neutrals. 
each year, the Section delivers 
mediation and arbitration train-
ing. These sessions are focused 
on service as a neutral. However, 
in 2018, the Section added Media-
tion Advocacy skills training and 
offered an ADR clinic. The clinic 
prepares new lawyers to offer 
their ADR advocacy services to 
unrepresented parties building 
experience that can be used to 
showcase their skills to possible 
employers. New York state law 
schools have three opportunities 
to compete and boast about their 
skills training classes. For the 
third year, the Section sponsored 
its Arbitration Competition and in 
2019 the Section will offer a Medi-

ation clinic testing competitors’ 
skills as a mediator and media-
tion advocate. Finally, the NYSBA/
American College of Civil Trial 
Mediators sponsor an annual 
writing competition recognizing 
scholarship in the ADR fi eld. Two 
prizes are awarded—one solely 
for New York state students.

Third, the world of ADR and 
the processes used to resolve dis-
putes continues to evolve. Our 
world is shrinking and everyone 
is involved in some form of inter-
national trade. In 2018, the Sec-
tion celebrated the 60th anniver-
sary of the New York Convention 
and the adoption of the Singapore 
Convention developed to enforce 
cross-border mediation settle-
ments. Both instruments support 
ADR internationally. It is impor-
tant for New York lawyers to be 
aware of these important tools 
supporting arbitration and media-
tion because New York state is 
an international center for trade. 
The Section continues to support 
ADR in a myriad of fi elds with its 
programming and committees. In 
2019, the Legislative Committee 
will work with members of the 
New York legislature on possible 
changes to New York’s CPLR.

As the Section celebrates its 
10th anniversary, we look back 
at what has been accomplished 
in the fi eld and what needs to be 
done in the future. Section mem-
bers will be a powerful force in 
the evolution of the ADR fi eld. The 
Section offers lawyers a unique 
opportunity to be part of the evo-
lution by taking advantage of the 
programs offered and by actively 
working on initiatives to expand 
the fi eld. Take the step and join us.

Deborah Masucci is an arbitrator, 
mediator and consultant of Masucci 
Dispute Management and Resolution 
Services. 

2018 was a quiet legislative 
year on the matrimonial front 

in New York state. Ironically, it 
was federal legislation that is 
about to have a major impact 
on the matrimonial field. Spe-
cifi cally, the Trump tax reform 
legislation (offi cially called the 
Tax Cuts and Job Act) which 
was enacted at the end of 2017 
will have its major impact on the 
matrimonial fi eld effective Jan. 1, 
2019.

In particular, the tax reform 
legislation eliminated the “ali-
mony” deduction. Since approxi-
mately 1942, spousal mainte-
nance has been deductible to 
the payor and includable in the 
recipient spouse’s income for tax 
purposes. The federal tax legis-
lation eliminates the “alimony” 
deduction going forward. Main-
tenance provisions found in a 
Separation or Marital Settle-
ment Agreement or Judgement 
of Divorce which were entered 
into by Dec. 31, 2018 should still 
be exempt from the new law and 
remain deductible to the payor 
and includable in the recipient’s 
income for tax purposes. How-
ever, if there was neither a valid 
Separation or Marital Settlement 
Agreement in place or a Judge-
ment of Divorce as of Dec. 31, 
2018, spousal maintenance will 
no longer be subtracted from 
the payor’s income and added 
to the recipient’s income on the 
federal tax return. This is true, 
even if there is a pending divorce 
action.

At fi rst glance, spouses receiv-
ing maintenance might view 
the elimination of the alimony 
deduction as a windfall as the 
maintenance received will no 
longer be taxable income on 
the federal return. However, 
the net effect of the law is that 
there will be less money avail-
able to a divorcing couple with 
which to pay maintenance as 
the payor spouse (typically in 
a higher tax bracket) will have a 
larger tax bill given the elimina-
tion of the alimony deduction. 
unless there is a legislative 
fix, it will be up to judges to 
determine whether equity will 
require more “deviations” from 
the maintenance guidelines to 
make up for the elimination of 
the alimony deduction. That 
being said, attorneys represent-
ing the payor spouse may want 
to consider presenting proof 
showing what the net effect to 
the payor would have been had 
the maintenance been deduct-
ible to the payor as opposed to 
non-deductible. Some computer 
programs which calculate the 
maintenance guidelines amount 
are able to provide this informa-
tion. Alternatively, an accountant 
may be needed to provide these 
fi gures.

While the federal alimony 
deduction is eliminated for future 
divorces or agreements executed 
after Jan. 1, 2019, the deduction 
remains intact for purposes of 
New York state and New York 
City income taxes. There was a 
provision in the 2018 budget bill 
whereby New York opted out of 
the federal tax scheme and con-
tinued the alimony deduction at 
the state level. Therefore, if par-
ties enter into a Separation or 
Marital Settlement Agreement 
or get divorced after Jan. 1, 
2019, maintenance paid pursu-
ant to the terms of the settle-
ment agreement or divorce 
judgment will still be deduct-
ible on the state tax return, 
even though the deduction is 
eliminated on the federal tax 
return.

Section Update

The Family Law Section con-
tinues to be a vibrant section, 
providing our nearly 2,500 mem-
bers with a plethora of benefi ts. 
Our three-day summer meeting 
this past July at the equinox 
Resort in Vermont was a great 
success. We even had to cut off 
registration because the meet-
ing sold out in a matter of days. 
Our section’s hard-working CLe 
committee continues to put on 
CLe programs which are second 
to none. Our section’s website 
provides our members with 
monthly case law and legisla-
tive updates prepared by past 
chair, Bruce Wagner. Our legis-
lation committee continues to 
monitor and comment on legis-
lation and proposed rule changes 
affecting matrimonial and fam-
ily law. Our quarterly publica-
tion, the Family Law Review, 
provides invaluable informa-
tion and timely articles to our 
members. 

Our section’s daily listserve 
remains extremely active, 
whereby members pose practice 
questions which are answered 
by other section members. This 
past November, the Section was 
honored to receive the Pipeline 
Diversity Award from the Scales 
of Justice Academy in recogni-
tion of the section’s continued 
support of the work of the acade-
my in exposing underserved high 
school women to various areas 
of the law. I wish to thank my 
fellow offi cers, Rosalia Baiamon-
te, Peter Stambleck and Joan 
Adams, as well as the co-chairs 
from our various committees 
and the past section chairs, for 
all of their hard work in continu-
ing to keep our section active 
and vital.

Eric A. Tepper is a partner at Gordon, 
Tepper & DeCoursey.

The ADR Challenge: 
Its Growth in New York State

Eric A. Tepper
Chair
Family Law Section
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Act’s Impact 
On Matrimonial Law

Deborah Masucci
Chair
Dispute Resolution Section
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The holiday season may be 
over but, as you get back to 

your regular work schedule, we 
encourage you to add one more 
goal to your New Year’s Resolu-
tion list: to make your office fun 
again! In light of #MeToo, it is 
no surprise that many employ-
ers are decreasing social and 
other fun activities, believing 
that doing so may avoid situa-
tions that could lead to liability. 
With the constant reminders 
that just about anything can go 
“viral,” it is not surprising that 

employers are defaulting to a 
“sterile” work environment. 
Doing so may come at a cost—
the decrease of employee morale, 
overall efficiency and work 
performance. The good news 
is that you can do something  
about it!

Let’s face it. employees spend 
much of their waking hours at 
work. Circumventing liability in a 
# era does not require the cancel-
lation of all morale boosting activ-
ities. Avoiding liability involves, 
among other things, having clear 

policies written in simple, easy-
to-understand language, and that 
prohibit illegal harassment and 
discrimination. Training your 
workforce on those policies 
every year is also a must. New 
York Labor Law §201-g requires 
every New York employer to have 
disseminated to their employees, 
on or before Oct. 9, 2018, a policy 
against sexual harassment and to 
provide all employees with anti-
sexual harassment training by no 
later than Oct. 9, 2019 and at least 
annually thereafter. employer 
policies should prohibit illegal 
harassment and discrimination, 
including at any workplace party 
or other event. employees should 
be reminded regularly of that pro-
hibition, including in advance of 
any event.

Here are three suggestions 
that employers can implement 
to help make their office(s) fun 
again: with that in mind,

Surprise your employees. 
Planning a surprise employer-
provided lunch or outing shows 
employees that they are appre-
ciated and can help break up a 
work week.

Start New Traditions. Pro-
ductive workforces have rou-
tines, protocols or committees 
for everything they do. Why not 

have one for planning something 
fun? This could be as simple as 
celebrating staff birthdays and 
other life events; “bring your son/
daughter to work” day; having an 
employer-provided breakfast to 
welcome new employees; encour-
aging employees to suggest quar-
terly learning seminars present-
ed by and to other employees; 
hosting a book club; or starting 
a “lunch club” where a different 
kind of cuisine is brought into 
the office once a month. Public 
employers cannot use public 
money to fund these activities, 
but their employees can volun-
tarily contribute to cover the 
cost.

Get involved in community 
service. Have a service day to let 
your employees give back. Volun-
teering and getting involved with 
local organizations brings people 
together for a good cause and can 
be beneficial to one’s health. It 
also boosts the employer’s visibil-
ity and sets the employer apart 
from competitors.

This year, consider making a 
positive change by making your 
office (more) fun.

Richard K. Zuckerman and Sharon N. 
Berlin are partners at Lamb & Barnosky.

As we prepare to observe 
Martin Luther king Jr. Day, 

let us honor him by dedicating 
ourselves to eliminating the seri-
ous injustice of mass incarcera-
tion in America.

The statistics are grim. The 
united States has a prison popu-
lation of 2.2 million, more than 
any other country. Our rate of 
incarceration is the highest in 
the world and falls with severe 
disproportionality on African 
Americans.

The rate of incarceration for 
black males in the 30- to 34-year-
old age group is 6,412 per 100,000 
individuals—a shocking rate of 
imprisonment of 1 out of every 16 
men. Far too many are incarcer-
ated for crimes that are not vio-
lent and far too many are incar-
cerated for possession of illegal 
drugs who are users. In addition, 
people convicted of non-violent 
crimes such as drug possession 
have been given sentences that 
are excessively long because the 
judge had no ability to make the 
punishment fit the crime and the 
defendant’s circumstances as a 
result of mandatory statutory 
sentences.

The rate of imprisonment per 
100,000 people is 148 in england, 
62 in Japan and 30 in India, far 
below the overall incarceration 
rate of 737 in the united States. As 
our past President Sharon Stern 
gerstman pointed out last year, 
the united States has 5 percent 
of the world’s population, but 
20 percent of the world’s prison 
population, including a dispro-
portionate number of people of 
color. President gerstman estab-
lished the Task Force on School 

to Prison Pipeline to study this 
issue.

Mass incarceration destroys 
the lives of prisoners and severe-
ly impacts families and communi-
ties, particularly minority com-
munities.

The sheer cost of our prison 
system is staggering. Opposition 
to mass incarceration is coming 
both from those who wish to see 
people treated more fairly and 
from those who wish to see the 
government spend less. There 
is no reason for us to resort to 
draconian measures out of all 
proportion to those exercised 
in the rest of the world.

How did this happen? Scholars 
note that our prison sentences 
are far longer and that we have 
a harsh public attitude compared 
with other nations. We are vir-
tually alone among industrial-
ized nations in maintaining the 
death penalty and life sentences 
are much more common in the 
united States.

Moreover, just as the gun lobby 
is propped up by those who profit 
from the manufacture and sale of 
guns, the prison lobby is propped 
up by those who profit from the 
construction and use of prisons. 
In addition, prison expansion has 
been seen as a development strat-
egy for depressed areas.

When, however, the huge costs 
of mass incarceration are consid-
ered, it is clear that something 
must be done. One solution is to 
release prisoners. even conser-
vatives have started to call for 
shorter and fewer prison sen-
tences. People convicted of drug 
offenses (many involving a drug 
which now is being made legal) 

and other non-violent offenders 
should be treated with more leni-
ency.

There also is hope to be found 
in the concept of restorative 
justice. Restorative justice is a 
program for dealing with peo-
ple—especially young people—
suspected of committing crimes 
that seeks to either divert them 
away from the criminal justice 
system or to prescribe a sen-
tence of therapies and inter-
ventions instead of incarcera-
tion: a program supervised by 
the court designed to change 
a defendant’s behavior for the  
better.

Restorative justice originated 
in New zealand and has been 
used there with great success 
with the troubled indigenous 
Maori population. The New zea-
land model typically involves 
family group conferencing. The 
meeting is attended by the 
alleged offender, his family, the 
victim, the police, a trained youth 
advocate, and other people the 
family wish to invite.

The youth advocate medi-
ates between the family and the 
police. The offense is described 
and the young person admits 
or denies involvement. The vic-
tim describes the impact of the 
offense.

The participants then dis-
cuss how the matter might be 
resolved. The family deliberates 
privately and the meeting recon-
venes with the professionals and 
the victim to see if they can agree 
on the plan advanced by the fam-
ily. A typical plan may include a 
confession and apology by the 
offender, restitution, and partici-
pation in therapy, education and/
or training.

Restorative justice and simi-
lar programs have started to 
gain traction here in the united 
States. For example, the u.S. 
District Court for the Southern 
District of New York has imple-
mented the Young Adult Oppor-
tunity Program to help young 
defendants avoid incarceration. 

The program provides access 
to employment, counseling and 
treatment resources.

The Justice Court for the Vil-
lage of Bronxville, N.Y. provides 
young offenders with the oppor-
tunity to avoid incarceration by 
participating in the Community 
Restorative Justice Program. 
This program is implemented 
through a Conditional Discharge, 
which allows the court to tailor 
a program of requirements for 
the defendant for a period of one 
year, which if performed to the 
court’s satisfaction, will allow 
the defendant to be discharged 
without incarceration or proba-
tion. The program requires the 
individual to comply with speci-
fied therapies and interventions 
recommended by expert person-
nel who advise the court. The 
individual meets frequently with 
members of the community 
restorative justice staff of the 
Bronxville Justice Court. These 
and other steps are intended to 
assure that the offender com-
plies with the law and achieves 
a degree of rehabilitation, usu-
ally aided by a year of psy-
chological therapy, and under-
standing of the seriousness and 
long term consequences of his 
misconduct.

The value of a sentence of 
therapies and interventions or 
diversion from the criminal jus-
tice system can be substantial. 
Young people who are impris-
oned are brutalized and exposed 
to career criminals. After leaving 
prison, they often perceive no 
opportunities for themselves 
other than lives of crime. These 
are the costs of mass incarcera-
tion on the individual level.

Mass incarceration takes too 
large a toll on the individual, com-
munity and national levels. It is 
time to roll back mass incarcera-
tion and to bring America closer 
to fulfilling Dr. king’s dream.

Paul T. Shoemaker is a partner in 
Greenfield Stein & Senior.

The Time Has Come to End 
Mass Incarceration

Richard K. Zuckerman
Chair
Local and State Government  
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Sharon N. Berlin
First Vice-Chair
Local and State Government  
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Over the past year, the Judi-
ciary has confronted many 

challenges that reinforce the 
importance of an independent 
judiciary and the value of work-
ing together as members of the 
Judicial Section to advance fair-
ness, efficiency and justice for 
all. As members of the judiciary 
and the bar prepare to gather 
at the Judicial Section Awards 
Luncheon during the 2019 
New York State Bar Associa-
tion Annual Meeting, this is an 
occasion to reflect on the his-
tory of the Judicial Section and 
how the fundamental principles 
underpinning its formation are 
still relevant today.

At its Annual Meeting held 
on Jan. 20, 1923, the New York 
State Bar Association convened 
a meeting of judges in the state 
to obtain their views on the 
formation of a judicial section. 
On this question, Justice A.F.H. 
Seeger remarked: “It is regretta-
ble that so many of the Justices 
in the State are not acquainted 
with each other and I think the 
creation of this Section would 
tend to bring the Justices near-
er together, where they may 
exchange ideas, experiences 
and so promote the work and 
the cooperation of the Bench 
and the Bar.” The following 
year, Calvin Coolidge, just five 
months into his presidency, sig-
naled support for legislation by 
which the procedure in the fed-
eral trial courts would be simpli-
fied to expedite the hearing and 
disposal of cases. Against this 
backdrop, Association members 
voted unanimously at the Jan. 
19, 1924 Annual Meeting to form 
the Judicial Section as its first 
section. The Association had a 
keen appreciation of the role of 
the judiciary in advancing affir-
mative reforms.

The Judicial Section immedi-
ately commenced its tradition 
of providing a forum for con-
structive dialogue, featuring 
speakers who explore issues 
of substantive law, procedure 
and court administration. The 
goal of these new convenings 
was to provide a vehicle for the 
judiciary to consider and voice 
its perspectives as well as an 
opportunity for the Associa-
tion to gain insights from the 
judiciary when developing and 
implementing policy positions. 
At that time almost a century 
ago, free speech, worker safety, 
immigration, gender and race 
were among the prevalent 
issues in court cases, the world 
of politics and the news.

To further the exchange of 
information and collaboration 
with the bar, as well as mem-

bers of the bench, the section 
created a Council on Judicial 
Associations in 1971. Composed 
of the Chair of the Judicial Sec-
tion and a delegate of each 
statewide and New York City 
judges’ organizations and repre-
sentatives from the u.S. District 
Courts, the Council serves as 
liaison with these organizations 
and members of the judiciary, 
as well as a clearinghouse for 
bar initiatives and a forum for 
the exchange of ideas on criti-
cal issues affecting the judi-
ciary and the administration  
of courts.

In keeping with its historical 
roots and mission, the Judicial 
Section and the Council of Judi-
cial Associations continues to 
bring together the most influen-
tial judicial and bar leaders to 
advance our perspectives within 
and through the New York State 
Bar Association. Further, we 
assemble, in New York City at 
the Judicial Section Luncheon 
during the Annual Meeting, to 
recognize distinguished mem-
bers of the judiciary who have 
made outstanding contribu-
tions to the administration of  
justice.

During this year’s luncheon 
on January 18, we will honor 
Hon. Raymond J. Lohier of 
the u.S. Court of Appeals for 
the Second Circuit; Hon. Alan 
D. Scheinkman, Presiding Jus-
tice, Appellate Division, Second 
Department; and Hon. eliza-
beth A. garry, Presiding Jus-
tice, Appellate Division, Third 
Department.

The luncheon program will 
feature Preet Bharara, former 
u.S. Attorney for the Southern 
District of New York, in conver-
sation with Fordham university 
School of Law Dean Matthew 
Diller about new threats to the 
rule of law and how we can work 
together speak up for and pro-
tect the democratic values that 
we all hold dear.

The Judicial Section is an 
ideal place to take on these 
difficult questions and facilitate 
practical solutions because we 
bring together all parties for the 
sole purpose of advancing the 
rule of law and improving the 
judicial system. We believe that 
together we can make a differ-
ence.

Join us for the 2019 Judicial 
Section Awards Luncheon.

Cheryl E. Chambers is an Associate Jus-
tice of the Appellate Division, Second 
Department and has served as the Pre-
siding Member of the Judicial Section 
and the Council of Judicial Associations 
since June 2018. 
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of Elections v. Lopez Torres, 552 
u.S. 196, 212 (2008) (kennedy, J., 
concurring).

Maintaining this faith is no small 
task, and it is a duty of which 
every judge from the town hall 
to the Supreme Court must be 
particularly conscious from the 
moment he or she first puts on 
the robe. This is a moment that 
changes us, certainly, but more 
importantly, we must remember 
that this moment changes the pub-
lic’s perception of us. Prior to this 
point, a judicial candidate’s identity 
was inextricably attached to his or 
her political affiliation. Once the 
bench is attained, however, that 
identity must be shed and a new 
mantle of impartiality donned to 
ensure, both inside and outside of 
the courtroom, that this political 
past is not seen as prologue. This 
has never been an easy task, but 

particular attention must be paid 
in an age where the immediacy of 
mainstream and social media reac-
tion has the potential to paint our 
words and actions with unintended 
political spin. This is far from a mat-
ter of mere decorum where “the 
appearance of bias demeans the 
reputation and integrity not just of 
one jurist, but of the larger institu-
tion of which he or she is a part.” 
Williams v. Pennsylvania, 136 S. Ct. 
1899, 1909 (2016). The appearance 
of impartiality and the separation 
of the court’s work from partisan 
gamesmanship are therefore as 
much requirements for public faith 
in the courts and the judges that 
preside therein as the absence of 
actual bias.

When considering how to tra-
verse this tightrope of ensuring 
impartiality in what feels to be an 
increasingly partisan world, it is 
always useful to consider those 
who have successfully arrived 
at the other side. His retirement 
from the bench this past Decem-

ber brings inescapably to mind 
the Honorable eugene F. Pigott Jr. 
Named erie County Attorney in 
1982 and appointed initially to the 
trial bench and almost immediately 
to the Appellate Division following 
his subsequent election, Judge Pig-
ott is hardly a stranger to politics. 
Media coverage at the time of his 
elevation to the Court of Appeals 
in 2006 painted his appointment 
with a partisan brush. Whether 
mere speculation or an accurate 
reflection of the governor’s intent, 
it was posited by commentators 
that then-governor Pataki appoint-
ed Judge Pigott as part of an effort 
to skew the court to the right, to 
create a tough-on-crime court more 
aligned with perceived conserva-
tive ideals. John Caher, “Appoint-
ments to Top Court Bring More 
Conservative Approach,” Law.
com (Jan. 2, 2007); elizabeth Ben-
jamin, “Pataki’s Court of Appeals 
Pick,” Times union (Aug. 18, 2006); 
Michael Cooper, “Pataki Appoints 
Fifth Republican to Highest Court,” 

New York Times (Aug. 19, 2006). 
Yet, to my mind, Judge Pigott 
exemplified during his tenure the 
ideal that, although the path to the 
bench may pass through the elec-
toral ballot, there are no “Pataki 
judges” and no ‘Cuomo judges.’ His 
legacy is unshaded by the expec-
tations of his appointment, but 
instead he is appropriately lauded 
for his pragmatism, noted for his 
recognition of the importance of 
criminal defendants’ rights, and 
reflected upon as ideologically 
unpredictable. See, e.g., Timothy 
Murphy, “Judge Pigott Returns to 
Trial Bench After Illustrious Appel-
late Career,” NYSBA Leaveworthy 
Newsletter Vol. VI No. 1 (Spring 
2017); Vincent Bonventre, “NY 
Court of Appeals: The Paterson 
v. Skelos Decision—The Judges, 
Politics, Votes, and Opinions,” 
New York Court Watcher (Sept. 22, 
2009); Joel Stashenko, “On Brink 
of Departure, Pigott Discusses His 
Approach to Law,” New York Law 
Journal (Dec. 27, 2016).

Judge Pigott, a frequent dissent-
er, also reminds us that the absence 
of partisanship is not the absence 
of opinion. Murphy, supra; Stash-
enko, supra. Dissent is a healthy 
and necessary part of our judicial 
process, a process aided by the dif-
ferent analytical approaches of its 
judges. Further, my concern regard-
ing the appearance of partisanship 
in the judiciary is not meant to sug-
gest that either the media or other 
court watchers should report on 
our work with anything less than a 
critical eye—indeed, such a mirror 
is a necessary measure of public 
perception. What we seek to avoid 
is the presentation of oneself as a 
pro-prosecution, pro-plaintiff, pro- 
or con-anything judge and thereby 
create an expectation that the sys-
tem is skewed from the start. It is 
incumbent on each of us to guard 
against the creation of a legitimate 
perception that a court, any court, 
is a “political prize” to be won by 
the current majority. Adam Lip-
tak, “Roberts, Leader of Supreme 

Court’s Conservative Majority, 
Fights Perception That It Is Par-
tisan,” New York Times (Dec. 23, 
2018). Public faith and judicial inde-
pendence demands that we work 
against such perceptions in order 
to ensure that our own legacy, like 
that of Judge Pigott, is one of leav-
ing the courthouse stronger than 
we found it.

Whalen

evant to the discussion as we 
approach the next legislation 
session.

In 2012, our executive com-
mittee worked tirelessly with 
our Sealing Committee to enact 
Sealing Legislation for former 
offenders. This too is now law in 
New York. Fast forward to 2018 
and the New York Times reports 
that the federal government is 
seeking to overhaul the criminal 

justice system and the nation’s 
sentencing rules. Reform at the 
federal level should also include 
sealing of convictions in New 
York’s Federal Court system. 
The Criminal Justice Section 
continues to make this a legisla-
tive priority for our citizens previ-
ously convicted in Federal Court.

All in all, I believe the Crimi-
nal Justice Section continues to 
rise to the occasion of reform. It 
need not be revolutionary. Simple 
improvements will suffice. I look 
forward to continuing as your 
Chair until June 2019. Thank you.

Stanclift
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legal career outside of urban set-
tings; and there is great joy to be 
found in a quiet small town or 
rural setting. Our upstate com-
munities are not particularly 
diverse, but neither are they 
hostile to diversity. The people 
residing in our towns, villages, 
and farm communities are much 
more likely to be broad-minded 
and big hearted than the oppo-
site; I share this observation 
based upon decades of personal 
experience. So, to any readers 
wondering whether their qual-
ity of life may be enhanced by 
a closer connection to nature, 
let me clearly say that mine has 
been, and more than that, that 
I have never lacked opportu-
nities for personal and career 
growth and service while living 
in rural upstate communities. 
These are communities filled 
to overfl owing with history and 
beauty—and populated by good 
neighbors.

However, attorneys in rural 
areas are scarce. Although New 
York state has one of the highest 
rates of attorneys per capita in 
the nation, most areas outside 
of New York City have far fewer 
lawyers. Many rural counties 
have only one or two attor-
neys per 1,000 residents. The 
dearth of legal help can make 
it diffi cult for people to obtain 
the routine legal advice neces-
sary to successfully plan for the 
future, manage their businesses 
and organize their lives. It also 
complicates the critical work 
of securing basic life necessi-
ties for those living in poverty. 
Rural residents are often left 
to handle their legal problems 
without the assistance of an 
attorney.

In response to these chal-
lenges, leaders in our court 
system and the legal profes-
sion are working to get more 
New Yorkers the legal help 
they need to keep our commu-
nities thriving. For example, the 

Rural Law Center of New York 
is providing legal services for 
low-income, rural New Yorkers 
throughout the state. The Rural 
Law Center has also partnered 
with the New York State Bar 
Association's Committee on 
Courts of Appellate Jurisdic-
tion to support the Pro Bono 
Appeals Program, which oper-
ates in the Third and Fourth 
Departments of the Appellate 
Division. Another project, The 
Rural Law Initiative, is a pilot 
program created by Albany 
Law School's government Law 
Center, with partial funding pro-
vided by a grant from the u.S. 
Department of Agriculture. The 
Initiative is intended to provide 
non-representative legal advice 
to farms, small businesses and 
entrepreneurs in rural areas, 
on matters including business 
formation, land use, financial 
literacy, regulatory matters 
and more. This program also 
connects participants to attor-
neys who can provide more 
comprehensive representa-
tion, and refers non-eligible 
individuals to other sources of 
free or low-cost legal assistance. 
The Legal Aid Society of North-
eastern New York and Pro
Bono Net have also collaborated 
on an innovative program called 
“Closing the gap.” This initia-
tive uses technology to connect 
low-income rural litigants with 
remote volunteer attorneys in 
the Capital District who provide 
limited scope representation. 
These programs are some exam-
ples of creative problem solv-
ing aimed at tackling the unique 
barriers to providing suffi cient 
legal representation in rural 
communities. (For a more thor-
ough and extensive treatment of 
this topic, see the recent issue 
of the NYSBA government, Law 
and Policy Journal devoted 
to Rural Justice in New York 
State.)

under the leadership of 
Chief Judge Janet DiFiore, Chief 
Administrative Judge Larry 
Marks, my colleagues on the 
Administrative Board, and lead-

ers in our judiciary statewide, 
the Court System has also taken 
steps to address the legal needs 
of our rural populations. As 
mentioned above, one initiative 
that has gained support is the 
use of limited scope represen-
tation, or unbundling. In 2016, 
the Court System issued a pol-
icy statement encouraging this 
practice. The process of evalu-
ating public comment upon 
proposed guidelines designed 
to clarify the ethical rules gov-
erning limited scope representa-
tion, and forms to facilitate the 
practice, is currently underway 
. In addition, the New York State 
Access to Justice Program has 
partnered with the New York 
State Bar Association to hold 
trainings relative to the use of 
limited scope representation. 
This form of representation has 
been used in various settings, 
particularly including rural 
areas, and through pro bono 
initiatives such as the “Closing 
the gap” program discussed 
above. Although it would be 
ideal for our state's citizens to 
have access to full representa-
tion for all of their legal matters, 
the provision of limited scope 
legal services can be a useful 
tool in assisting individuals who 
might otherwise appear pro se 
in potentially life-changing legal 
proceedings.

In October, the New York 
State Permanent Commission 
on Access to Justice, chaired 
by Helaine M. Barnett, hosted 
a Statewide Stakeholders Meet-
ing in Albany. More than 140 
individuals—including judges, 
legal services providers, practi-
tioners, community leaders and 
public offi cials—came together 
to discuss strategies that have 
been successful and to formu-
late action plans for local initia-
tives. Information was shared as 
to the efforts underway in vari-
ous communities, and partici-
pants then broke out into groups 
to focus on applying that knowl-
edge to both rural and metro-
politan settings. Stakeholders 
from judicial districts through-

out upstate New York have since 
formed working groups in spe-
cifi c focus areas, such as modest 
means representation and using 
technology to address the jus-
tice gap, and local action plans 
are being formulated.

As court administrators, we 
are also working to address 
specifi c problems as we identify 
them. For example, in the Third 
Department, we have encoun-
tered a shrinking pool of law-
yers who are willing and able to 
serve as attorneys for the child 
(AFCs) in some areas. For the 
purpose of supplementing our 
existing AFC panels, and to thus 
ensure that appropriate repre-
sentation is available for young 
people in those communities, 
we have recently created addi-
tional AFC contract offi ces. We 
are currently establishing new 
AFC contract offi ces in Broome 
and Chenango counties, in addi-
tion to those which already 
exist in Clinton, essex, Frank-
lin, Fulton, Otsego and Schuyler 
counties.

In a state as large and diverse 
as ours, there are few one-size-
fi ts-all solutions to the challeng-
es we face. Although impres-
sive progress has been made, 
there is a great deal of work 
ahead. We are fortunate, how-
ever, to benefi t from a wealth 
of expertise, innovation and 
commitment among members 
of our judiciary and legal pro-
fession. By collaborating with 
and supporting the efforts of 
practitioners, legal service pro-
viders and other stakeholders, 
engaging in long-term strategic 
planning, and remaining fl exible 
and creative in responding to 
issues that arise, we will contin-
ue to improve access to justice 
and legal representation for all 
New Yorkers.

Garry

I have the honor of being the fi rst 
Chair of the new Women in Law 

Section of the New York State Bar 
Association. Our Section’s mis-
sion is to be an active voice and 
catalyst for change to advance 
women in the legal profession 
and for all women under the law.

As members of t he bar, we are 
in a unique position to lead, advo-
cate and use our power individu-
ally and collectively to develop 
and implement innovative ideas, 
reforms and workplace solutions 
that will advance women.

Where should you begin? Here 
are 10 actions you can take today 
to advance women in the New Year.

(1) Cultivate a Culture You 
Wish to See—Develop a delib-
erate tone from the top and 
workplace culture that makes 

advancement a strategic priority 
for all staff, practices, divisions, 
and teams. Hold your teams 
accountable to meet goals and 
report on progress. Review and 
share metrics to ensure everyone 
is on track.

(2) Be a Mentor—The best pro-
fessionals are well mentored pro-
fessionally and politically. Advise 
your employees and associates 
on development of skills for suc-
cess. When they grow and pros-
per, it will benefi t clients, your 
organization, and the bottom line.

(3) Assignments—To cre-
ate equal opportunities for all, 
ensure women have meaning-
ful assignments, including tak-
ing and defending depositions, 
arguing motions, participating 
in negotiations, examining wit-

nesses, leading cases and deals, 
and interacting with clients.

(4) Adopt the Mansfield 
Rule—Like the NFL’s “Rooney 
Rule,” over 65 law firms have 
“pledged that women or minori-
ties will make up at least 30 per-
cent of candidates for any lead-
ership or governance positions, 
including lateral hires and equity 
partner promotions.” For more on 
building your bench, visit diver-
sitylab.com.

(5) Client Relationships—The 
power is with the clients who are 
demanding diverse legal teams. 
Take women to pitches and give 
them active responsibilities at 
client meetings. ensure women 
have substantive roles on mat-
ters. Develop training. Track 
metrics, review and adjust.

(6)  Compensation and 
Advancement—Work with 
management and compensation 
teams to ensure equal pay, credit 
for client origination and devel-
opment. Be transparent about 
compensation criteria.

(7) Be a Sponsor—Advocate 
and actively support promoting 
women’s appointment to lead, 
serve as executive management, 

practice leaders, committee chairs, 
task forces and speakers at events.

(8) Amend the Rules—Consid-
er revising your rules to encour-
age giving junior attorneys (often-
times women) greater speaking 
roles in court. Also, encourage 
inclusion of women on trial teams 
with active roles.

(9) Build Visibility—encour-
age participating in professional 
associations, writing articles, 
speaking engagements, and com-
mittees. Increase promotion of 
women’s accomplishments.

(10) Commit today to be 
part of the solution to advance 
change—Join 623 women, men, 
and over a dozen committees 
who make up the Women in Law 
Section. Attend our Jan. 15, 2019 
Annual Meeting program, lun-
cheon and networking reception: 
“Secure Your Seat at the Table: 
Becoming a Leader and an Indis-
pensable Lawyer Who Champi-
ons Women.”

Be the change that you wish to 
see. The moment is now.

Susan L. Harper is the managing direc-
tor NY/NJ of Bates Group.

The Senior Lawyer Section 
has focused this year on 

its members being lawyers in 
transition. Stephen gallagher 
wrote in our magazine, The 
Senior Lawyer, on “Lawyer Well 
Being,” addressing the appropri-
ateness of the Section looking 
at the issue of senior lawyers 
in transition. After discussions 
with NYSBA’s Young Lawyers 
Section and general Practice 
Section, and support from their 
leadership, we contracted with 
Steve to develop programing for 
regional Gatherings around the 
state. We held the fi rst gather-
ing with the Monroe County 

Bar because of support from 
their Young Lawyers Section 
and Senior Lawyers Commit-
tee. Held in early October, it 
got great reviews from attend-
ees. The seniors in attendance 
loved the format of short pre-
sentations followed by breakout 
groups to discuss and comment 
on each program section. It 
was for many in attendance 
their fi rst opportunity to talk 
with contemporaries about 
transitioning, how they might 
go about selling their practice, 
and what life might be like if 
they weren’t practicing any 
more. Most commented that 

they had never talked about 
these issues with others. We 
have heard from other regional 
bars about an interest in holding 
joint Gatherings with our Sec-
tion. But fi rst, we are going to 
discuss this type of programing 
at the Annual Meeting.

We are holding an Annual 
Meeting Gathering on Thurs-
day January 17th at 10AM at 
the Hilton with invited speak-
ers, including bar leaders, bar 
executives, and those involved 
in Lawyers Concerned for Law-
yers. The program will include 
a roundtable discussion of the 
"gatherings" being held by this 
Section, joint with all co-spon-
soring entities including local 
bar associations, Young Lawyers 
Section and the general Prac-
tice Section. We will be inviting 
several local bar leaders who 
have expressed an interest in 
working with us, and key section 
and committee leaders who may 
share this same interest. We will 
reach out to the courts, the law 

school community, and health 
care providers who share our 
concerns about the aging legal 
workforce and the future of the 
profession. We want the meeting 
to exploring how we might be 
able to come together in new 
ways to help senior lawyers, as 
well as younger lawyers who 
are entering the profession. We 
invite our Senior Lawyer Section 
members attending the Annual 
Meeting to join us.

Prior, at 9 a.m., we will be 
holding the presentation of 
the Section’s Jonathan Lippman 
Senior Pro Bono Awards; guests 
are most welcome. At 9:45 a.m., 
the Section will hold its Annual 
Meeting with election of offi cers 
and appointment of executive 
Committee members. At 1 p.m., 
the executive Committee will 
hold a working lunch.

C. Bruce Lawrence is chair of the credi-
tor’s rights practice group at Boylan 
Code in Rochester.

Gathering Together to Discuss Lawyers 
In Transition 

Susan L. Harper
Founding Chair
Women in Law Section
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Trusts and estates practitio-
ners are well accustomed 

to responding to new develop-
ments in the law, and 2018 was 
no exception. The federal Tax 
Cuts and Jobs Act, signed into 
law on Dec. 22, 2017, introduced 
major changes to the federal life-
time estate, gift, and generation-
skipping transfer (gST) taxes, as 
well as the income taxation of 
individuals, partnerships, and 
corporations. For trusts and 
estates practitioners, perhaps 
the most signifi cant change is 
that the legislation doubled the 
federal lifetime estate, gift, and 
gST tax exemptions, which are 
infl ation-adjusted, from $5.49 
million in 2017 to $11.18 mil-
lion in 2018. The federal lifetime 
exemption for 2019 is $11.4 mil-
lion per person. On Jan. 1, 2026, 
the exemption will revert to the 
prior level of $5 million per per-
son, adjusted for infl ation since 
2010.

New York’s estate tax exemp-
tion amount is not affected by 
the federal tax legislation. The 
New York exemption amount for 
dates of death in 2019 is $5.74 
million per person. As a result 
of the federal tax legislation, 
many New York estates are sub-
ject to state estate tax but not 
federal estate tax. estate plan-
ning documents often include 
formula dispositions that are 
based on the federal exemp-
tion amount and the higher 
federal exemption amount may 
affect how these documents 
operate, potentially triggering 
unanticipated New York estate 
tax or causing benefi ciaries to 
receive amounts that differ 
from the testator’s intentions. 
The problem is especially acute 
given that the benefit of the 
New York exemption amount 
phases out and is lost entirely 
if the taxable estate exceeds 
105 percent of the New York 
exemption amount. The Trusts 
and estates Law Section has 
responded to the significant 
mismatch between the exemp-
tion amounts by developing leg-
islative proposals that would 

adjust the New York exemp-
tion amount and modify the 
way that formula bequests are 
interpreted.

While the tax law changes 
garnered a great deal of atten-
tion in 2018, trusts and estates 
practitioners continue to remain 
focused on advising clients on 
traditional issues such as the 
division of assets, charitable 
giving, planning for business 
succession, and preparing for 
disability and/or incapacity. In 
2018, the Section supported 
members’ professional devel-
opment by conducting CLe 
programs on a wide variety of 
topics, including best practices 
for powers of attorney, family 
vacation home ownership strat-
egies, protecting assets from 
creditors and long-term care 
expenses, planning for art col-
lections, and the modifi cation 
of existing trusts.

Our Section’s committees 
develop legislation to solve 
issues confronted by practitio-
ners and our clients and pro-
vide practitioners with a forum 
for professional collaboration. 
Three of the Section’s legislative 
proposals were signed into law 
in 2018. We are continuing our 
work on a number of important 
legislative initiatives, includ-
ing a long-term project that 
ensures that New York stat-
utes remain on the forefront of 
modern advances in our area of 
practice.

Looking forward to 2019, the 
Trusts and estates Law Section 
remains dedicated to responding 
to changes in the law, advanc-
ing legislation in our practice 
area, collaborating with other 
Sections on shared priorities, 
and strengthening our members’ 
practices through knowledge 
sharing.

Katie Lynagh is an associate in the 
trusts and estates department of Mil-
bank, Tweed, Hadley & McCloy. She 
is the incoming chair of the Section's 
Estate and Trust Administration Com-
mittee. 
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Coincidentally, around the same 
time I was perusing those musty 
volumes, a colleague forwarded to 
me, this time in electronic form, an 
article from the New York Review 
of Books titled, “Why You Won’t 
get Your Day in Court.” According 
to the author, Senior u.S. District 
Court Judge Jed Rakoff: “Over the 
past few decades, ordinary u.S. 
citizens have increasingly been 
denied effective access to their 
courts.” While he identified at least 
eight distinct factors undermining 
access to justice for people of mod-
erate means, for the sake of brevity 
I will comment only on the first two, 
which should be obvious to all of 
us: the ever growing cost of hiring a 
lawyer; and the increased expense, 
aside from legal fees, for a litigant 

to pursue a lawsuit to conclusion. 
(Jed S. Rakoff, New York Review 
of Books, Nov. 24, 2016). The six 
other factors identified are: fewer 
lawyers willing to take contingent-
fee cases involving modest awards; 
decline in unions and institutions 
providing members with free legal 
representation; imposition of man-
datory arbitration; judicial hostility 
to class action suits; diversion of 
legal disputes to regulatory agen-
cies; and, in criminal cases, vastly 
increased risks of heavy penalties 
in going to trial.

As a court system, our first 
order of business must be to 
reduce court congestion and delay, 
which in themselves can constitute 
a denial of justice for litigants seek-
ing redress for personal injuries; 
parties in matrimonial actions 
attempting to move forward with 
their lives; families and children 
needing protection and stability; 

and businesses, large and small, 
for whom litigation is a major cost 
of doing business. On the crimi-
nal side, court delay harms defen-
dants, presumed innocent under 
the law, who often languish in jail 
while their families and communi-
ties suffer; prosecutors who watch 
cases grow stale as witnesses move 
away and memories fade; and 
crime victims whose suffering is 
amplified while waiting for justice 
to be done.

Beyond the individual harm is 
the broader loss of public confi-
dence and respect for our courts, 
which weakens us institutionally 
and makes us easy targets for those 
who would undermine judicial 
independence and the rule of law 
for their own political or personal 
gain.

These were among the primary 
concerns that led me to announce 
the “excellence Initiative” upon my 

investiture as Chief Judge in Feb-
ruary 2016. While the objectives 
of the excellence Initiative are to 
achieve and maintain operational 
and decisional excellence in our 
trial and appellate courts, the initial 
focus has been on eliminating case 
delays and backlogs and keeping 
our courts affordable and acces-
sible for all New Yorkers.

Next month, I will deliver the 
third annual State of Our Judicia-
ry Address and report publicly on 
the encouraging—in some places 
dramatic—progress we have made 
to speed the justice process and 
make our courts more efficient. As 
important, we will announce addi-
tional measures to build on this 
progress and upgrade the qual-
ity of our justice services across 
our entire court system, from our 
commitment to early mediation as 
a means of narrowing issues and 
promoting less costly dispositions 

in civil and family matters, to our 
work with the City of New York to 
implement legislation providing 
lawyers to tenants facing eviction 
in our Housing Courts.

The experiences and observa-
tions of Justice Jackson, Chief 
Judge Desmond and Judge Rakoff 
serve to confirm that our profes-
sion can never stand still when it 
comes to the administration of 
justice. History has shown how 
the approaches, practices and 
attitudes that served us well in the 
past are quickly outdated by the 
evolving needs of our clients and 
litigants. each generation of judges 
and lawyers is challenged to exam-
ine our justice system with fresh 
eyes and devise updated solutions 
that respond to the modern needs 
and expectations of the people who 
depend on the Bar for justice, and 
who support our courts with their 
hard-earned tax dollars.

One of the most serious chal-
lenges facing the Bar and Bench 
today, so well elucidated by Judge 
Rakoff, is the same one that con-
fronted Justice Jackson in 1933 
and Chief Judge Desmond in 1961, 
and which has bedeviled humanity 
since biblical times: How can we 
make sure that every person gets 
their day in court?

While that challenge remains as 
daunting today as it ever was, I see 
reason for optimism in the stead-
fast support and generous pro bono 
contributions of the organized Bar, 
and NYSBA in particular; the hard 
work and commitment of our judg-
es and court staff; and the good will 
and cooperation of our partners 
in government and our many jus-
tice stakeholders. All of us, working 
together, have it in our power to 
keep our courthouse doors open 
and accessible for every person 
seeking his or her day in court.

DiFiore

of our state promote and protect 
the rule of law and deliver equal 
and timely justice to all. Participa-
tion in the organized Bar affords 
some of the best opportunities for 
judges and lawyers to collaborate 
in addressing common issues and 
problems.

The day-to-day work of lawyers 
who litigate cases and the judges 
who decide those cases proceeds 
on separate tracks, with commu-
nication between lawyers and 
judges limited, in the main, to 
formal arguments, conferences 
and the submission of written 
papers, all focused on the resolu-
tion of the particular case at hand. 
When it comes to assessing from 
a broader perspective the state 
of our courts and the practice of 
law in New York, judicial admin-
istrators need the honest, candid 
and insightful perspectives of the 
attorneys in the trenches. No two 
lawyers ever think exactly alike and 
we all have different ways of look-
ing at the same problems, borne 
out of our differing experiences. 
Rather than relying only upon ad 
hoc, and perhaps unrepresenta-
tive, input from those attorneys 
whom we happen to encounter, the 
views of the Bar are best gauged 
through the prism of our many 
bar associations, organizations 
which carefully synthesize the 

opinions and concerns of their 
members and develop thought-
ful reports and recommendations 
in their representation of their  
members.

It is not enough for judges to 
simply be passive recipients of for-
mal bar association communica-
tions. We need to work side-by-side 
with our fellow lawyers in order to 
gain a true understanding of the 
issues confronting the practicing 
Bar and to work in tandem to guide 
the legal profession and shape the 
development of New York law and 
the New York courts. This is not a 
one-way street. Judges and court 
administrators should be actively 
engaged with the Bar in order to 
assure that the Bar is aware of 
the concerns of the Judiciary and 
has a true understanding of pend-
ing changes and the reasons for 
them, and, importantly, to provide 
the Bar the opportunity to weigh 
in and help shape reforms. By 
active engagement, I mean regu-
lar attendance at meetings, legal 
education programs, receptions 
and dinners. Our judges should 
fully participate so that our Bench-
Bar dialogue is as meaningful as  
possible.

In recent months, I have heard 
that there has been a decline in 
interest among lawyers in partici-
pating in organized Bar activities. 
This is most distressing. We law-
yers owe it to ourselves and the 
future of our common profession to 
re-energize our colleagues to take 

an active role in our professional 
organizations. Court leaders need 
the active support and engage-
ment of vibrant bar organizations 
in order to best carry out their 
administrative responsibilities.

Since my admission to the Bar 
over four decades ago, I have 
always been involved in bar asso-
ciation activities. These have been 
some of the most professionally 
and personally worthwhile expe-
riences in my life. I have learned 
much and have met colleagues 
from around the state who have 
become lasting friends. Within 
the State Bar, I have served in 
the House of Delegates, on the 
Committee on the New York State 
Constitution, on the Committee 
on Courts of Appellate Jurisdic-
tion (now in my third stint as a 
member), and on the Task Force 
on Administrative Adjudication, 
and I have been active in the Com-
mercial and Federal Litigation Sec-
tion, the Family Law Section, and 
the general Practice Section (once 
upon a time I was co-editor of the 
Section newsletter). In these roles, 
I have been able to, in conjunction 
with judges and lawyers from vari-
ous geographic and practice areas, 
study and debate issues of concern 
to the profession and to develop 
proposals and recommendations 
for action.

As a court administrator, I have 
tried to reach out to the represen-
tatives of the organized Bar and 
meet with them regularly. In the 

past year, I have held two separate 
meetings in the Appellate Division 
courtroom with State Bar leaders 
and leaders of the many bar asso-
ciations within the Second Depart-
ment. We had a lively and valuable 
discussion on important issues and 
I look forward to continuing these 
forums. In addition, members of 
our court have been designated 
to continue the dialogue through 
smaller group meetings with Bar 
representatives from their home 
communities.

Lawyers who are active in bar 
association work are able to play 
meaningful roles in influencing the 
debate on matters affecting the 
legal profession, such as attorney 
admission, attorney discipline, and 
efforts to promote civility in the 
practice of law, as well in relation 
to substantive legal issues. They 
also have an opportunity to pro-
vide feedback regarding programs 
and practices adopted by the 
courts, such as the efforts made 
in recent years to improve the 
operations of our state’s courts. 
The input of the organized Bar 
has been invaluable in the ongoing 
reassessment of court procedures 
pursuant to Chief Judge Janet 
DiFiore’s excellence Initiative, the 
continuing expansion of e-filing, 
and the use of the latest technol-
ogy that is bringing about signifi-
cant changes in how we do things. 
I have consulted, and will continue 
to consult, with the Bar on mea-
sures to address the crushing case-

load, and the resulting delays in 
civil appeals, experienced in in 
the Appellate Division, Second  
Department.

The view from inside the court-
house can often be very different 
from the view of the lawyers who 
are coming into the courthouse 
to seek justice for their clients. 
Although many of today’s judges 
were once themselves practitio-
ners who were looking in from 
the outside, the challenges faced 
by lawyers change over time. The 
practice we once knew is different 
from the practice of today. Law-
yers who work alongside judges 
as members of the organized 
Bar can help keep us attuned to 
the needs and viewpoints of the 
lawyers and litigants who appear 
before the courts. By doing so, law-
yers provide court leaders with an 
invaluable perspective which will 
enhance the formulation of fair 
and user-friendly court rules and 
practices.

Bar association participation 
provides lawyers with opportuni-
ties to fulfill their obligations and 
to keep up with the latest develop-
ments in the law and to give back to 
their profession and their commu-
nity. Bar associations offer a wide 
variety of interesting continuing 
legal education programs, through 
which we can share our knowledge 
with each other. Bar associations’ 
ethics committees offer important 
advice and counseling; bar associa-
tions operate volunteer programs 

that enable lawyers to help those 
who are unable to afford critical 
civil legal services.

Another significant function ful-
filled by the organized Bar is edu-
cating the public about the roles 
of judges and lawyers, and about 
how the legal system works. Bar 
associations sponsor programs 
and make public statements that 
serve to enhance the reputation 
of the judiciary and the legal pro-
fession in general. Today, anyone 
with a smartphone and social 
media account can disseminate 
uninformed comments about 
judicial decisions and the judicial 
process to a vast audience, includ-
ing comments that unfairly impugn 
the integrity of judges. ethical con-
straints restrict what judges may 
properly do in response. Bar asso-
ciations must, and do, step in to 
correct misconceptions about how 
the law works and how cases are 
decided. This intervention is criti-
cal to the preservation of judicial 
independence.

For all of these reasons, I would 
suggest that any lawyer who is not 
already an active member of the 
organized Bar should get involved. 
A fully engaged and participatory 
Bar is essential to the continued 
vitality and integrity of our profes-
sion. Participation in one or more 
of the bar associations throughout 
our state offers is an open oppor-
tunity to contribute to the better-
ment of our profession. Join up and 
join in today.
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Hobbes’ “state of nature,” because 
their voices are heard and there is 
a chance that, in time, their view 
will become that of the majority. 
Indeed, we can be collegial with-
out reaching consensus, and while 
valuing dissent.

I was named Presiding Justice 
of our Court concurrent with the 
appointments of four new Associ-
ate Justices. From the start, my vet-
eran colleagues and I endeavored 
to integrate the “rookies” into the 
Court, by meeting with them to 
explain our procedures and com-
mon practices, sharing lessons 
learned from years of experience, 
and inviting them to our regular 
group lunches. Breaking bread is 
an indispensable way in which to 
cultivate a collegial atmosphere, 
and I encourage my fellow judges 
to have lunch together often.

Collegiality, however, is not syn-
onymous with consensus, nor does 
the presence of the former neces-
sarily result in the latter. No matter 
how hard we might work to foster 
collegiality or seek consensus, we 
must recognize that judges are 
individuals, with their own prisms 

through which they interpret the 
law. The process of adjudication 
by panels of appellate judges relies 
on debate, and judicial indepen-
dence requires that judges decide 
every case that comes before them 
based on their own analyses. This 
will inevitably result in any num-
ber of concurring and dissenting 
opinions, which sometimes require 
publication when, after circulation 
to the panel, the outlier(s) cannot 
convince the majority to compro-
mise on its ruling (e.g., the breadth 
of it, the cases cited, or the lan-
guage used).

Importantly, dissent is not anti-
thetical to collegiality. In fact, dis-
sension should have a negligible 
effect (if any) on collegiality in 
the world of appellate judging. 
Of course, “the act of writing a 
dissent can have unintended 
consequences, particularly if [it] 
consists of unnecessarily harsh 
language.” Hon. Leroy Rountree 
Hassell Sr., Appellate Dissent: A 
Worthwhile Endeavor or an Exer-
cise in Futility?, 47 How. L.J. 383, 
387 (2004). The same is true of a 
majority opinion that strikes at a 
dissenting colleague in flagrantly 
harsh terms. Still, “[r]ather than 
thinking of collegiality and dis-
sent as binary, mutually exclusive 

opposites, it is possible to regard 
collegiality as a quality that may 
be present or absent—even in a 
dissent.” Hon. Bernice B. Donald, 
The Intrajudicial Factor in Judicial 
Independence: Reflections on Colle-
giality and Dissent in Multi-Member 
Courts, 47 u. Mem. L. Rev. 1123,  
1144 (2017).

Fortunately, judges are not 
shrinking violets (or, at least, we 
shouldn’t be). We can withstand 
criticism in the press without 
responding with a public com-
ment. We can endure the harsh 
words of litigants who are disap-
pointed, or even outraged, by our 
decisions. And our relationships 
can sustain—even be strengthened 
by—candid disagreement with col-
leagues over the just outcome in 
a given case.

Appellate judging is a contact 
sport, and we should not shy away 
from airing our disagreements 
publicly (and civilly). Collegiality 
incorporates teamwork as an ele-
ment of decision making, and each 
teammate has a right, indeed an 
obligation, to improve the team 
by sharpening the issues and our 
writings—without sharpening the 
knives.

Personally, those times when I 
have had the strongest disagree-

ments with my colleagues (former 
Justices James M. Mcguire and 
James M. Catterson, for example), 
my writing has been at its best. Our 
Court’s split decision in Fields v. 
Fields, 65 A.D.3d 297 (1st Dep’t 
2009), aff’d 15 N.Y.3d 158 (2010)) 
is, I think, a good example of this. It 
is frequently through the process of 
exchanging opposing writings, the 
back-and-forth of challenging one 
another and exposing weak argu-
ments, that our best work—and 
perhaps a more soundly reasoned 
result—shines through. It is also 
where our biases can be revealed 
and dissipated—all cases, particu-
larly matrimonial ones like Fields, 
have the potential to invoke our 
biased viewpoints, which may 
be tempered through discourse 
and the exchange of writings with 
colleagues who hold the oppos-
ing view. As another former col-
league of mine wrote, “it’s nice to 
have consensus, especially if that 
can be brought about in a colle-
gial fashion. But, an intermediate 
appellate court should be a place 
where the legal issues in a case can 
be thrashed out in clear opposing 
writings.” David B. Saxe, Riding the 
Learning Curve as a New Appellate 
Division Judge, 88 N.Y. St. B.J. 45 
(February 2016), at 46.

In other words, iron sharpens 
iron.

Opposing writings are also 
essential to the rigorous develop-
ment of legal precedent and policy. 
I agree with Chief Judge DiFiore 
that “unanimity is always valued, 
but it’s never exalted over the cor-
rect or right product.” Denney, 
supra (internal quotation marks 
omitted). Dissenting opinions regu-
larly lead not only to better writ-
ing, but also sharper and clearer  
jurisprudence.

Of course, an appellate judge 
must be prudent in choosing 
whether to dissent, given the 
potential costs involved—name-
ly that opposing writings take 
longer to draft and publish, may 
reduce collegiality in future cases 
if the debate turns ugly, and may, 
some argue, undermine public 
confidence in the court and the 
judiciary. See, e.g., Donald, supra 
at 1129; epstein et al., Why (and 
When) Judges Dissent: A Theoreti-
cal and Empirical Analysis, 3 J. L. 
Analysis 101, 104 (2011). In my 
view, however, dissents are often 
beneficial, in part because they 
provide the public with a window 
through which to view the checks 
and balances that serve as the 
foundation of our democracy, and 

they give a voice to those who hold 
minority views.

Appellate judges surely have no 
obligation to concur with a major-
ity opinion with which they materi-
ally disagree. To the contrary, we 
are duty-bound to dissent when 
we seriously oppose the majority’s 
ruling in a case. While some may 
argue that dissents leave the bar 
and the public feeling uncertain on 
the state of the law, I would posit 
that split decisions are critical to 
protecting public confidence in 
the judiciary—and, on occasion, 
to leaving the door open for an 
injustice to be corrected in a later 
case. See, e.g., Plessy v. Ferguson, 
163 u.S. 537, 552 (1896) (Harlan, 
J., dissenting), rev’d Brown v. Bd. 
of Ed. of Topeka, Shawnee Cnty., 
Kan., 347 u.S. 483 (1954). If Chief 
Judges and Presiding Justices 
were to seek to silence dissent-
ing opinions, what would that say 
about the value of speaking out in a  
democracy?

Therefore, appellate jurists 
should feel free to dissent when 
they genuinely disagree with a 
majority decision—when no com-
promise can be reached with their 
colleagues over the issues at bar—
and we must all remain collegial 
and civil in the process.
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criminal conduct from the adult 
criminal court system and places 
them rightly with other youths in 
the Family Court system. Those 
adolescents accused of felonies 
who remain in the superior crimi-
nal court also may no longer be 
incarcerated in adult facilities and 
are instead placed in specialized 
juvenile detention facilities certi-
fied by the State Office of Children 
and Family Services, in conjunction 
with the State Commission of Cor-
rection. Significantly, adolescents 
and their families will benefit from 
rehabilitative and support resourc-
es not otherwise available in adult 
criminal court.

Once the legislation is fully 
implemented, 16- and 17-year-olds 
who commit misdemeanors will be 
treated as juvenile delinquents, 
with their cases handled in Family 
Court. RTA creates a new classifica-
tion called Adolescent Offenders 
for 16- and 17-year-olds charged 
with felonies. These cases are 
commenced in newly established 
superior court Youth Parts and 
are presided over by specially 
trained judges. The cases may be 
removed from the Youth Part to 
Family Court depending on the 
severity of the felony charges, as 

well as other circumstances. The 
Youth Part also has jurisdiction 
over all cases involving Juvenile 
Offenders, 13-, 14-, and 15-year-
olds charged with designated 
felonies in the adult criminal jus-
tice system. The vast majority of 
youth will be handled in the Fam-
ily Court system, and for many of 
those, probation departments may 
“adjust,” or divert, the cases, with 
a Family Court petition never being  
filed.

great preparation went into sat-
isfying requirements of the new 
legislation, in a short timeframe. 
New York hit the ground running 
and, through a concerted collab-
orative effort, met the goal of insti-
tuting phase one of the RTA legis-
lation in less than 18 months after 
the law was enacted. All aspects of 
the legislation were examined dur-
ing planning and implementation. 
The court system established its 
own internal committee to formu-
late a statewide plan for smooth 
implementation, co-chaired by 
Deputy Chief Administrative 
Judges edwina Mendelson and 
Michael Coccoma. The Commit-
tee held collaborative meetings 
with a wide range of government 
agencies that were engaged in 
their own implementation efforts, 
including, among others, the State 
Division of Criminal Justice Ser-
vices, the State Office of Children 

and Family Services, the State 
Commission on Correction, the 
State Department of Corrections 
and Community Supervision, the 
New York City Mayor’s Office of 
Criminal Justice, and the New York 
City Administration for Children’s  
Services.

Concurrently, Judge Mendelson 
co-chaired a parallel effort with 
the New York City Mayor’s Office 
of Criminal Justice for Raise the 
Age implementation, first city-wide 
and subsequently in each county. 
A successor coordination team 
run by the Mayor’s Office con-
tinues that work, with bi-weekly 
meetings to discuss RTA-related 
issues that arise. Likewise, all Dis-
trict Administrative Judges outside 
of NYC worked with stakeholders 
(defense, prosecution, probation, 
law enforcement, service provid-
ers, etc.) to plan cohesive imple-
mentation within their districts. 
governor Cuomo also convened 
an RTA Implementation Task Force 
prior to implementation, consist-
ing of judicial, law enforcement 
and social service experts, among 
others, which continues to meet, 
review, and evaluate the effective-
ness of RTA implementation. The 
Task Force is assessing implemen-
tation both statewide and at the 
local level and will be formally 
reporting on the two phases of 
the implementation.

Structural and operational 
changes were adopted to ready 
the courts for managing a systemic 
change of this magnitude. The Com-
mittee developed a recommended 
practice guide and detailed region-
specific operational templates to 
assist the state’s Administrative 
Judges in implementing the new 
law in their respective jurisdic-
tions. Judicial and non-judicial 
assignments were modified and 
courtrooms were physically 
relocated, all to accommodate 
the newly created Youth Parts, 
as well as the changes to Family 
Courts and the anticipated after-
hours arraignments throughout 
the state. The legislation impact-
ed the court system’s court data 
collection and record-keeping. A 
wholly new statewide case track-
ing system was developed for the 
Youth Parts, allowing for RTA data 
to be accessed and monitored in 
one place to improve disposition 
reporting and data analysis—a 
system that will ultimately be 
universally implemented in all 
superior courts for all categories  
of cases.

education and training has been 
a major component of the prepara-
tions for RTA implementation. The 
RTA Committee, in conjunction 
with the court system’s Judicial 
Institute, provided comprehensive 
training for Youth Part judges and 

Accessible Magistrates (who han-
dle after-hours arraignments under 
the statute, as well as “pre-petition” 
hearings for juvenile delinquents) 
to ensure compliance with the 
statutory requirements of the 
law. At the Summer Judicial Semi-
nars, mandatory programs with a 
dedicated track of courses focused 
on RTA legislation were provided. 
The seminars were highly effective 
and the presentations were excel-
lent—with a full week of material 
video-recorded and available for 
future access. There is an RTA 
SharePoint platform available to 
court personnel containing links 
to the RTA statute, FAQs, and the 
court system’s implementation 
plan, as well as links to the Judi-
cial Institute’s training materials, 
checklists, PowerPoint presenta-
tions, and podcasts on raising 
the age of criminal responsibility 
in New York. Training on the new 
law was also provided through-
out the state for key nonjudicial  
personnel.

Additionally, to further ensure 
judges and non-judicial personnel 
are fully informed on the changes 
brought on by the new legislation, 
an RTA handbook and benchcard 
have been prepared for judges and 
staff.

While RTA implementation has 
been largely successful, some con-
cerns have emerged. Operational 

issues have been identified and are 
being addressed, such as deten-
tion and placement issues and 
necessary changes in legal forms. 
The court system even created 
a 24-hour 800 number providing 
immediate guidance for judges 
and court staff with RTA-related 
questions.

Fortunately, so far there have 
been relatively few cases subject 
to the new law commenced since 
the statute’s effective date. That 
volume, however, will certainly 
increase next October when the 
age of criminal responsibility is 
raised to 18. Although increased 
volume may bring greater stress 
on operations, the extensive ongo-
ing preparation will ensure that the 
second phase of implementation 
proceeds smoothly as well.

Implementation of the RTA legis-
lation has had an auspicious start. 
given the effective collaborative 
efforts of all relevant government 
agencies, and within the court sys-
tem itself, raising the age of crimi-
nal responsibility has been highly 
successful with few hurdles in its 
path. Due to meticulous prepara-
tion, concerns have been swiftly 
identified and addressed, ensuring 
that adolescents, without compro-
mising community safety, receive 
the highest caliber of justice 
removed from the harsh setting 
of the adult criminal system.
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