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INTRODUCTION

The Supreme Court has long held that, to hold a tippee liable for insider
trading, the government must prove that the insider/tipper “disclose[d] the inside
information for a personal benefit.” Salman v. United Sates, 137 S. Ct. 420, 423
(2016) (citing Dirksv. SEC, 463 U.S. 646 (1983)). Just four years ago, a unanimous
panel of this Court enforced that requirement by holding that, if the government
wants to infer a “personal benefit” based on the relationship between the tipper and
tippee, it must show the two had a “meaningfully close personal relationship.”
United States v. Newman, 773 F.3d 438, 452 (2d Cir. 2014). After all, if the two do
not have the type of relationship in which the tipper would ever give the tippee
anything remotely as valuable as the inside information, there is no basis from which
a reasonable jury could infer that the gift of valuable information to the tippee was
a benefit to the insider who gave it.

In its initial opinion in this case, the two-judge majority purported (over a
spirited dissent) to expressly overrule Newman’s “meaningfully close personal
relationship” requirement, insisting it could not be squared with the Supreme Court’s
intervening decision in Salman. After petitioner’s rehearing petition explained that
Salman did not even discuss, let alone overrule, Newman’s “meaningfully close

personal relationship” test, the panel withdrew its opinion and, nine months later,
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issued an amended one. But as Judge Pooler ably explains in another spirited
dissent, the changes “are semantic rather than substantial.” A40.

While the panel majority no longer purports to explicitly overrule Newman, it
reaches the same result implicitly, declaring the personal benefit element satisfied
whenever the tipper has an “intention to benefit” the tippee, regardless of the
closeness of the relationship between the two. By the panel’s own telling, the
personal benefit requirement may now be satisfied even if the tipper and tippee had
neither “a quid pro quo” nor “a personal relationship”—indeed, even if they were
“perfect stranger[s].” A24, 36-37. All that matters is that the insider “convey[ed]
inside information ... with the purpose of benefiting” the recipient. A37. That novel

(13

subjective test not only renders Newman’s “meaningfully close personal benefit” test
a nullity, but is impossible to reconcile with Salman’s reaffirmation that what matters
is “‘whether the insider’”—not the outsider/tippee—‘personally will benefit,
directly or indirectly, from his disclosure.”” 137 S. Ct. at 427 (emphasis added)
(quoting Dirks, 463 U.S. at 662). Indeed, the amended decision obviates the need
for the government to demonstrate any actual personal benefit to the insider and
gives the government the very blank check the Supreme Court refused to grant in
Salman.

The panel’s amended decision marks the third time during this appeal that a

panel of this Court has addressed the personal benefit test in depth—twice in this
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case itself (and both times over vigorous dissent). This is plainly an issue on which
members of this Court are divided, and it is plainly an issue of surpassing
importance, particularly in this Circuit, where the majority of insider trading cases
are brought. Indeed, the Supreme Court itself took up the personal benefit test just
two years ago, underscoring its importance not just to this case, but to insider trading
law throughout the nation. A decision that breaks so sharply with Circuit and
Supreme Court precedent should not be allowed to become the law of the Second
Circuit without consideration by the full Court.

BACKGROUND
A.  Factual Background

Defendant-appellant Mathew Martoma was a portfolio manager at S.A.C.
Capital Advisors, LLC (“SAC”), a hedge fund owned and managed by Steven
Cohen. A7. Martoma focused on pharmaceutical and healthcare companies,
including Elan Corporation, plc (“Elan”) and Wyeth. A7. In July 2008, Elan and
Wyeth were scheduled to present trial results of an experimental drug called
bapineuzumab. A7, 9. Shortly before the presentation, SAC sold much of its stake
in Elan and Wyeth, which avoided substantial losses when the results were
disappointing. A10-11.

While those trades were consistent with contemporaneous public information,

the government charged Martoma with insider trading, claiming that he learned the



Case 14-3599, Document 239, 08/08/2018, 2363262, Page7 of 166

results in advance from Sidney Gilman, an expert with whom he had often consulted
regarding bapineuzumab. The government relied at trial on cooperating testimony
from Gilman, who was never prosecuted, and evidence that Martoma visited Gilman
and spoke with Cohen shortly before the trades. A8-10.

To convict Martoma, the government had to prove Gilman breached a
fiduciary duty to Elan and Wyeth by divulging inside information in exchange for
some “personal benefit.” Dirks, 463 U.S. at 662-63. To satisfy that element, the
government pursued two theories. First, it claimed that Gilman had given Martoma
inside information in exchange for fees Gilman earned from their previous
consultations. But that theory was refuted by Gilman himself, who testified that he
received no fees or anything else of value in exchange for the key information.
Second, the government argued that a personal benefit to Gilman could be inferred
because Gilman and Martoma were friends. But its evidence of “friendship”
amounted to occasional exchanges of pleasantries over e-mail and one cup of coffee.
A57-58. The jury was instructed that it could find a personal benefit if Gilman
provided the information “as a gift with the goal of maintaining or developing a
personal friendship.” A11-12. The jury convicted.

B. The Initial Panel Decision

A divided panel of this Court affirmed. The majority acknowledged that, after

Martoma was tried, this Court held in Newman that the government cannot rely
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solely on the relationship between a tipper and tippee to prove the necessary personal
benefit unless they shared a “meaningfully close personal relationship.” AS80
(quoting Newman, 773 F.3d at 452). Under that standard, the jury instruction was
erroneous because it allowed the jury to find a personal benefit based on a friendship
of a “casual or social nature,” Newman, 773 F.3d at 452—indeed, even if information
was given in hopes of “developing” an as-yet-nonexistent friendship.

The majority nevertheless refused to follow Newman, holding that the
Supreme Court “cast[] doubt” on its “meaningfully close personal relationship” test
in its intervening decision in Salman. A84. The majority acknowledged that Salman
did not “expressly overrule” the test, and that “that aspect of Newman was not at
issue in Salman.” A84. Nevertheless, the majority held that, by its mere
“reaffirmation” of Dirks, Salman had “fundamentally altered the analysis underlying
Newman[] ... such that the ‘meaningfully close personal relationship’ requirement
is no longer good law.” A85-86. Instead, the majority held, the personal benefit
element is satisfied whenever the insider discloses inside information with the
expectation that the recipient will trade on it, regardless of their relationship. A87.

Judge Pooler dissented. She first explained that the panel could not “reverse
Newman’s decision without a hearing en banc” because “[n]othing in Salman breaks
new ground” on the meaningfully close personal relationship test. A129. On the

merits, she explained that the majority’s expectation-plus-resemblance test “strips
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the long-standing personal benefit rule of its limiting power” and “radically alters
insider-trading law for the worse.” A100-01. Judge Pooler also explained that the
erroneous instruction was not harmless because a correctly instructed jury may well
not have convicted given, inter alia, the absence of any evidence connecting the
payments Gilman received to the inside information he purportedly provided. A135-
41.

C. The Amended Panel Decision

Martoma sought rehearing en banc. Nine months later, the panel vacated its
opinion and issued an amended opinion. That opinion again affirmed by a divided
vote, but this time by overruling Newman only implicitly, not explicitly.

Under the amended opinion, the government need not prove that the tipper
and tippee have the kind of relationship in which trading on inside information by
the tippee can be understood to benefit the tipper. Instead, the personal benefit
requirement is satisfied so long as the tipper has an “intention to benefit” the tippee.
A22-23. Thus, if “a tipper discloses inside information to a perfect stranger and
says, in effect, you can make a lot of money by trading on this,” the personal benefit
requirement is satisfied—even though the tipper has received no benefit whatsoever.
A24. According to the majority, that subjective approach is “more consonant with

Dirks as a whole” because “[t]he tipper’s intention to benefit the
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tippee ... demonstrates that the tipper ... lacked a legitimate corporate purpose,”
which is “what ... the personal benefit element is designed to test.” A23, 25.

Turning to Newman, the majority concluded that Newman does not hold that
“a jury may not infer that a tipper received a personal benefit from gifting
confidential information in the absence of a ‘meaningfully close personal
relationship.”” A30. Instead, it (re)interpreted Newman as simply “cabin[ing] the
gift theory” should the government choose to invoke it. A31. The court then
concluded that the jury instructions were “erroneous” because their “articulation of
the gift theory is incomplete.” A32. But it made clear that there was no need to
instruct on “the gift theory” in the first place because “the jury could also find a
personal benefit” based on the court’s new intent-to-benefit-the-tippee standard,
without regard to whether “Gilman and Martoma share any type of ‘personal
relationship.”” A32.

The majority then concluded the instructional error “did not affect Martoma’s
substantial rights” because “[t]he government produced compelling evidence that
Dr. Gilman ... ‘entered into a relationship of quid pro quo’ with Martoma.” A32-
33. The majority also rejected Martoma’s sufficiency challenge, relying not only on
a quid pro quo theory, but also its new intent-to-benefit-the-tippee theory. A35-36.

Judge Pooler dissented again, concluding that while the majority now

“purport[ed] to agree” with Newman, its “apparent concessions are semantic rather
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than substantial.” A39-40. As she explained, “[o]nly by abrogating Newman could
[the majority] announce a new rule that a jury can infer a personal benefit based on
a freestanding ‘intention to benefit.”” A40. The majority’s decision thus
“climinate[s] the rule that has been with us since Dirks that the government must
prove objective facts indicating that the tipper benefitted from her relationship with
the tippee.” A48. Judge Pooler also explained why the instructional error was not
harmless, as “[a] reasonable jury could ... have doubted whether the relationship
between Dr. Gilman and Martoma suggested a quid pro quo.” A57-58.

REASONS FOR GRANTING REHEARING

I. The Amended Opinion Abrogates Newman And Effectively Eliminates The
Personal Benefit Requirement.

It 1s fundamental that a panel “is bound by the decisions of prior panels until
such time as they are overruled either by an en banc panel ... or by the Supreme
Court.” A40-41 (quoting In re Zarnel, 619 F.3d 156, 168 (2d Cir. 2010)). And it
should go without saying that this Court does not have the power to depart from or
“‘reinterpret’ the [Supreme] Court’s binding precedent.” Balintulo v. Daimler AG,
727 F.3d 174, 190 (2d Cir. 2013). The amended majority opinion violates both of
those cardinal principles. Its astonishingly broad personal benefit standard not only
renders Newman a relic, but effectively eliminates Dirks’ personal benefit element

altogether.
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A.  The Majority’s New “Intention to Benefit” Test Departs Radically
from Dirks and Newman.

Federal law does not impose any “general duty between all participants in
market transactions to forgo actions based on material, nonpublic information.”
United Statesv. O’Hagan, 521 U.S. 642, 661 (1997). Instead, a tippee is prohibited
from trading on inside information only if the tipper has breached a fiduciary duty.
Dirks, 463 U.S. at 662. To prove that the tipper has breached such a duty, the
government must prove that he disclosed the information in exchange for some
“personal gain.” |d. The key question, then, is whether the insider/tipper

299

“‘personally will benefit, directly or indirectly, from his disclosure.”” A4 (quoting
Dirks, 463 U.S. at 662). Benefit to the outsider/tippee—which will exist in virtually
every situation—is plainly insufficient. Unless the tipper has disclosed the inside
information in exchange for a “personal benefit ... of some consequence,” Newman,
773 F.3d at 452, trading on it is not a crime.

That established rule is a critical safeguard for the securities markets. As the
Supreme Court observed in Dirks, professional traders are expected and encouraged
to gather as much information as possible, a process that is “necessary to the
preservation of a healthy market.” 463 U.S. at 658. That process naturally includes
“meeting with and questioning corporate officers and others who are insiders,” id.,

who may often reveal material nonpublic information for reasons that are not

“inconsistent with the duty insiders owe to shareholders.” 1d. at 661-62. Without a

9
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strong personal benefit requirement, a trader “attempting to avoid running afoul of
criminal law would have little to guide her behavior.” A43. The result would be an
“inhibiting influence” on market research, Dirks, 463 U.S. at 658, as “[t]he
conservative thing to do would be to avoid seeking inside information too
aggressively, even if the whole market could benefit from such investigation.” A43.

This Court adhered to those principles in Newman, carefully limiting the
circumstances under which “a personal benefit may be inferred from a personal
relationship between the tipper and tippee.” Newman, 773 F.3d at 452. Under Dirks,
a personal benefit to the insider/tipper may be inferred when a tipper “makes a gift
of confidential information to a trading relative or friend,” since in such cases “[t]he
tip and trade resemble trading by the insider himself followed by a gift of the profits
to the recipient.” Dirks, 463 U.S. at 664. But as Newman recognized, that theory
makes no sense if the tipper and tippee lack the kind of “meaningfully close personal
relationship” in which a gift of that magnitude would be given. Newman, 773 F.3d
at 452. This 1s a case in point: It is absurd to think Gilman would have given
Martoma a multi-million dollar cash gift, or chosen Martoma as the beneficiary of
his largesse had Gilman traded on the information himself, merely because they
exchanged occasional pleasantries and a cup of coffee. If the government could infer

a personal benefit to the tipper based solely on a “casual or social” acquaintance with

10
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the tippee, then “practically anything would qualify,” and “the personal benefit
requirement would be a nullity.” |d.

The amended majority opinion reaches exactly that prohibited result, holding
that the personal benefit requirement is satisfied whenever the tipper had an
“intention to benefit” the tippee regardless of whether the two shared a
“meaningfully close personal relationship”—indeed, even if the tippee is “a perfect
stranger.” A22, 27, 24. That holding wipes Newman off the books and conflicts
with Dirks. If a mere “intention to benefit” the tippee is enough, there is no reason
for the government ever to invoke the gift theory Newman so carefully cabined. And
Dirks does not leave open some alternative to the gift theory under which the
government can show a breach of fiduciary duty just by showing an intent to benefit
the outsider/tippee. To the contrary, Dirks makes clear that a benefit to the
outsider/tippee is not enough (and could not be enough since the tippee will always
benefit and will rarely benefit unintentionally). If an actual benefit to the
outsider/tippee is not enough, then obviously an intent to benefit the outsider cannot
be sufficient either. What Dirksand Newman require is a benefit to the insider/tipper.
By concluding that an intent to benefit the outsider/tippee suffices, the revised panel
opinion is irreconcilable with Dirks and Newman.

In reality, the majority’s test is not designed to determine whether the tipper

received a personal benefit (as Dirksrequires), as an intent to benefit the tippee does

11
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not translate into any necessary benefit to the tipper. The majority’s test is instead
designed to address something quite different—namely, whether the tipper had “a
legitimate corporate purpose” for the disclosure. A25. In the majority’s view, an
insider can never have “a legitimate corporate purpose” for sharing insider
information with the “intention to benefit the tippee,” and so breaches a fiduciary
duty whenever he does so—regardless of whether he receives any personal benefit
in exchange. A25.

That is the exact argument that the government pressed in Salman—only to
have the Supreme Court decline to embrace it in favor of “adher[ing] to Dirks.”
Salman, 137 S. Ct. at 426-27 (“Under the Government’s view, a tipper personally
benefits whenever the tipper discloses confidential trading information for a
noncorporate purpose.”). That was no accident; numerous Justices expressed
considerable concern at argument about the breadth of the government’s
“noncorporate purpose” test. See, e.g., Tr. of Oral Argument 27-29, Salman, 137 S.
Ct. 420. As the Court ultimately explained, the test under Dirksis not whether “the
tipper discloses confidential trading information for a noncorporate purpose,” but
“‘whether the insider personally will benefit, directly or indirectly, from his
disclosure.”” Salman, 137 S. Ct. at 426-27 (quoting Dirks, 463 U.S. at 662).

Whatever the panel may think of that test, it is not open to this Court to supplant the

12
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Dirks test to which the Supreme Court “adhered” with one more to its (and the
government’s) liking.

Nor is it open to the panel to ignore Salman in favor of parsing grammatical
minutiae in Dirks. The majority sought to ground its new intention-to-benefit-the-
tippee test in Dirks’ statement that a personal benefit may be inferred from “a
relationship between the insider and the recipient that suggests a quid pro quo from
the latter, or an intention to benefit the particular recipient.” 463 U.S. at 664.
According to the majority, the comma after “latter” makes this sentence sufficiently
“ambiguous” that it may be read to create a free-standing “intention to benefit the
recipient” test, wholly divorced from the “relationship between the insider and the
recipient.” A22. But if Dirks intended the analysis to focus on whether the tipper
intends the tippee to benefit, it would have been easy enough to say so. Indeed, if
the test really focused on whether the tipper intended the tippee to benefit, the Court
would have embraced the government’s position in Salman, and Dirks would have
come out the other way, as the tipper in Dirks plainly intended the tippee to benefit
from his disclosure. See 463 U.S. at 648-49; id. at 668-69 & n.4 (Blackmun, J.,
dissenting). Instead, Dirks squarely held, and Salman expressly reiterated, that the

(119

test is ““whether the insider personally will benefit, directly or indirectly, from his
disclosure.”” Salman, 137 S. Ct. at 427 (quoting Dirks, 463 U.S. at 662) (emphasis

added).

13
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As Newman thus correctly recognized, the sentence from Dirks on which the
majority relied requires exactly what Newman requires: the kind of “relationship
between the insider and the recipient that suggests ... an intention to benefit the
[tippee].” Dirks, 463 U.S. at 664 (emphasis added); see Newman, 773 F.3d at 452;
A49. Indeed, before the amended majority opinion, Dirks “ha[d] never been applied
to allow such a freestanding inference of intent [to benefit the tippee]” to satisfy the
personal benefit requirement. A49-50 (citing cases).! And with good reason, as that
novel subjective test recreates all the problems that the personal benefit requirement
is designed to avoid. See Dirks, 463 U.S. at 658.

In short, the panel majority adopts its “intention to benefit” standard “[o]nly
by abrogating Newman” and disregarding Dirks, A40—steps it had no power to take.
Zarnel, 619 F.3d at 168. Worse still, the panel’s decision effectively eliminates the
personal benefit requirement entirely, replacing it with the same boundless
“noncorporate purpose” test that the Supreme Court declined to embrace just two

Terms ago. The Court should grant rehearing en banc and restore the bedrock

! The majority’s reliance on SEC v. Warde, 151 F.3d 42 (2d Cir. 1998), is equally
misplaced. Although Warde suggests at one point that the personal benefit element
is met when the tipper intends to benefit the tippee, it explains in the very next
paragraph that the “close friendship” between the tipper and tippee was what
indicated the necessary intent to benefit. 1d. at 48-49; see A50 (Warde reinforced
that “an intention to benefit can only be inferred from objective facts about the nature
of the relationship between tipper and tippee”).

14
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requirement that the government must prove that “theinsider personally will benefit,
directly or indirectly, from his disclosure.” Dirks, 463 U.S. at 662 (emphasis added).

B. The Amended Opinion’s Instructional Error Analysis Illustrates
the Fundamental Problems with Its Approach.

The majority’s instructional error analysis underscores the irreconcilability of
its theory with Newman and Dirks. The majority purported to recognize that the jury
instruction in this case was erroneous under Newman because its “articulation of the
gift theory is incomplete.” A32. In the same breath, however, the majority made
clear that, in its view, there was no need to instruct on “the gift theory” at all because
“the jury could also find a personal benefit based on” the newly-minted intent-to-
benefit-the-tippee standard “alone” (even though the government never argued it).
A32. The majority then concluded that any instructional error “did not affect
Martoma’s substantial rights” because the government produced “compelling
evidence” of a quid pro quo relationship between Gilman and Martoma. A32.

That conclusion is belied not only by Gilman’s testimony that he neither
wanted nor received any financial compensation for the inside information he
purportedly provided, JA179, 227-28; see A58, but by the government’s repeated
invocation of a “friendship” theory at trial, see, e.g., JA158 (arguing Gilman tipped
Martoma because he “began to view [him] as a friend”); Tr.2950 (arguing Gilman
tipped Martoma because he “thought that they were becoming friends”). Indeed, the

government requested a “develop or maintain a friendship” instruction precisely

15
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because it wanted to ensure that this exceedingly lax theory of personal benefit was
open to the jury given the weaknesses in its pecuniary benefit theory. On this record,
there is simply no way to be sure that the jury convicted on a financial quid pro quo
theory rather than the legally erroneous “develop a friendship” theory. See JA267;
Hedgpeth v. Pulido, 555 U.S. 57, 58 (2008) (per curiam) (conviction is flawed if “the
jury was instructed on alternative theories of guilt and may have relied on an invalid
one”). Indeed, if this trial record compels the conclusion that a reasonable jury not
only could have, but would have, convicted on a quid pro quo theory, then a jury
could convict “whenever inside information is revealed within a paid consulting
relationship,” A141—a result even the majority refused to embrace, See A34.

The panel’s harmless error analysis thus can only be understood as a product
of its view that the instructional error was not really error at all because the gift
theory is irrelevant under its intent-to-benefit-the-tippee test. Indeed, the panel
ultimately closed by concluding that there was sufficient evidence to convict because
“a reasonable jury could infer that Dr. Gilman personally benefited by conveying
inside information ... with the purpose of benefiting Martoma, even if it was not
persuaded that the two had a relationship suggesting a quid pro quo (or a personal
relationship, for that matter).” A36-37. That holding not only vitiates Newman’s
“meaningfully close personal benefit” test, but is impossible to reconcile with the

Supreme Court’s command that the government must prove that “‘the insider

16
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personally will benefit, directly or indirectly, from his disclosure.”” Salman, 137 S.
Ct. at 426 (quoting Dirks, 463 U.S. at 662) (emphasis added). This Court should
grant rehearing en banc and realign its personal benefit law with Circuit and Supreme
Court precedent.

CONCLUSION

This Court should grant the petition.
Respectfully submitted,

s/Paul D. Clement

ALEXANDRA A.E. SHAPIRO PAUL D. CLEMENT
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