CHRISTOPHER S. BRASHER

Judge, Superior Courts of Georgia
Atlanta Judicial Cirenit
Education:
Furman University, Greenville, SC — Bachelor of Arts degree in Political Science awarded, May 1987,
jeorgia State University College of Law, Atlanta, GA — juris doctor degree awarded, May 1991,

it - February 2006 — Present

- I presently serve as Chief Judge of the Family Division, and adjudicate family law cases in the Superior Court of
Fulton County. I have disposed of approximately 4,000 family cases since joining the Family Division in January
2017. Ihave maintained the lowest caseload on the-Family Division during my entire tenure. Prior to joining the
Family Division bench, I adjudicated approximately 11,000 civil and criminal cases and presided over more than
200 jury trials. I have heard oral arguments and ruled on hundreds of motions in both civil and eriminal cases.
Additional duties have included: research and write orders in civil and criminal cases; conduct scheduling and
pretrial calendars in civil and criminal cases; handle plea and arraignment calendars in criminal cases;
conduct adoptions; review and adjudicate administrative and inferior court appeals; conduct judicially-hosted
settlement conferences in civil cases; and, conducted jury trial in two cases where the death penalty was sought.

- I serve on the Court’s Executive, Employment, Internal Governance and Joint Governance Committees,

- Former Member, Georgia Criminal Justice Coordinating Committee, and Chairman, Georgia Crime Victims
Compensation Board (2007 - 2011)

- Registered Mediator, State of Georgia Commission on Dispute Resolution.
i i i AW - October 1995 — February 2006

- Represented all state-lovel public safety agencies including the Georgia Department of Corrections, the State
Board of Pardons and Paroles, the Georgia State Patrol, the Georgia Bureau of Investigation, the Criminal
Justice Coordinating Council, the certifying agency for Georgia Peace Officers, Georgia’s driver licensing
agency, as well as the Georgia Boards of Public Safety and Corrections. Duties included civil litigation in state
and federal trial and appellate courts, administrative rule-making, policy review and analysis, and training.
Tried cases in all Georgia Federal District Courts and in more than 120 Georgia counties. Represented the State of
Georgia in appeals of murder convictions before the Georgia Supreme Court, and in post-conviction habeas
corpus actions in state and federal trial and appellate courts. Lead counsel in 70 reported appellate cases.
Conducted approximately 30 oral arguments in the Georgia Court of Appeals, the Georgia Supreme Court,
and the 11* Circuit Court of Appeals. Oral argument in the United States Supreme Court in January 2000,

jcia - September 1991- October 1995

- Prosecuted all manner of felony and misdemeanor offenses from preliminary hearing through trial and
appeal in Newton and Walton Counties.

- Represented the Georgia Department of Human Resources, Office of Child Support Enforcement in the
Alcovy Judicial Circuit in actions to establish paternity and collect child support, including actions in state
and superior court, as well as in United States Bankruptcy Courts.

Married since 1989. Two adult children.




THIS QUESTIONNAIRE IS SUBMITTED IN CONNECTION WITH A VACANCY ON
THE COURT OF APPEALS OF GEORGIA

1. Give your full nams and position for which you are applying.

Christopher Samuel Brasher. | am applying for the position of Judge, Court of Appeals
of Georgla which comes open on the passing of Judge Stephen S. Goss.

2. State both your office and home addresses.
Office: 185 Central Avenus, S.W. Home:

Sulte T-8805
Atianta, GA 30303

State your office telephone number, home blephono numbor, and cell phone
telephone number.

Office: (404) 612-4336 Cell/Home:

awe w your birth.
Memphis, TN
4, if you are a naturalized citizen, please give the date and place of naturalization.
Not Applicable.

5. Indicate your marital status; if married, the name of your spouse; and the
names and ages of your children.

| have been 1
two children:

since August 5, 1989. We have

6. Indicate the periods of your military service, Including the dates, and the
branch In which you served, your rank or rate, and your serlal number.

| have not served in the Armed Services. | ragistered for the Selective Service as
required by law.



7. List each college and law school you attended, including the dates of
attendance, the degree awarded, and your reason for leaving each school If no
degree from that institution was awarded.

- Furman University, Greenville, SC — 8/83 through 6/87; eamed
Bachelor of Arts In Political Sclence.

- Georgla State University College of Law, Atlanta, GA — 8/88 through
6/91; eamed juris doctor degree.

8. List all courts in which you are presently admitted to practice, Including the
dates of admission In each case. Glve the same Information for administrative
bodies having special admission requirements.

Superior Courts of Georgia - June 1891

Court of Appeals of Georgla — October 1891

Supreme Court of Georgla — October 1981

U.S. District Court for the Middle District of Georgla — September 1897
U.S. District Court for the Northern District of Georgia — November 1997
U.S. District Court for the Southern District of Georgia — January 1098
U.S. Court of Appeals for the 11™ Circult — August 1997

United States Supreme Court — November 1999

9. Are you actively engaged In the practice of law at the present time? If you are
connectsd with a law firm, a corporate law department or a governmental agency,
please state its name and Indicate the nature and duration of your relationship.

I have served as a Judge of the Superior Court of Fulton County, Atlanta Judicial

Circult, since February 2008. Thus, | am not presently actively engaged In the practice
of law.

10. If In the past you have practiced in other localities or have been connected
with other law firms, corporate law departments or governmental agencies,
please give the particulars, including the locations, the names of the firms,
corporate law departments or agencies and your relationship thereto, and the
relevant dates. Indicate also any period In the past during which you practiced
alone.

- Eebruary 28, 2008 to Present: Judge, Superior Courts of Georgia,
Atlanta Judicial Circuit.

- October 1995 to February 2008: Assistant {later Senior Assistant)
Attorney General, Georgla Department of Law, Atlanta, Georgia.

- September 1991 to October 1996: Assistant District Attomey,
Alcovy Judicial Cireuit, Covington and Monroe, Georgia.
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11. Do you presently hold judiclal office, or have you in the past held any such
office? If so, give the detalls, Including the court or courts Involved, whether
elected or appointed, and the period of service. Also state whether you have been
an unsuccessful candidate for election to judicial office, stating the court and
date involved.

Judge, Superior Courts of Georgla, Atlanta Judicial Circuit

February 28, 2006 to present.

Appointed on February 28, 2006.

Elected: November 7, 2008, November 2, 2010, May 20, 2014, and May 22, 2018.
| have never been an unsuccessful candidate for election to judicial office.

12. What is the general character of your practice? Indicats the character of your
typical clients and mention any legal specialties which you possess. If the nature
of your practice has been substantially different at any time In the past, glve the
details, Including the character of such and the periods involved.

Presgently, | am a Superior Court Judge in the Atlanta Judicial Circuit, Superior Court of
Fulton County. 1| now serve as Chief Judge of the Family Division of the Superior Court,
and my caseload consists of all manner of family law cases, including divores, child
custody, modification and contempt matters, as well as family violence petitions and
contested adoption matters. Since joining the Family Division on January 1, 2017, |
have adjudicated approximately 4,000 family law cases. | have maintained the lowest
case count on the Famlly Division every month since Joining the Division in January
2017, and have significantly reduced case processing time.

Prior to January 1, 2017, | maintained a “mixed docket" of cases, Including all manner of
civil cases (except domestic relations cases) as well as all manner of felony criminal
cages. My activities as a judge with a mixed civil and criminal docket included jury trials
in civil and criminal cases, bench trials In civil and criminal cases, sentencing hearings
in criminal cases, motions hearings in civil and criminal cases, researching and writing
orders In civil and criminal cases, conducting pretrial and scheduling conferences in civil
and criminal cases, handling no service/default calendars in civil cases and plea and
arraignment calendars in criminal cases, conducting adoptions, reviewing and deciding
administrative and inferior court appeals, hearing applications for search warrants and
court orders in criminal cases, and conducting judiclally-hosted mediations In civil
cases.

When | joined the Bench of the Fulton Superior Court in 2006 | Inherited a docket of
more than 1,200 criminal cases and 800 civil cases. Through diligence and good case
management practices, | was able to reduce that pending case load by two-thirds over
the next two years. That reduction was achleved despite the fact that | voluntarily took
over 100 additional civll cases from a colleague who was deployed on military duty. |
have never had a civil “calendar call” or “peremptory calendar,” two practices which |
belleve to be monumental wastes of resources, both of the court and those it serves.
Since joining the bench, | have handled more than 5,000 civil cases and adjudicated the
charges against more than 5,000 criminal defendants.
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From 1897 to 2008, as a Senlor Assistant Attorney General, my practice was comprised
of the general representation of all the public safsty agencies in Georgla’s state
government. While at the Georgia Department of Law, | personally appeared and tried
cases in all Georgla Federal District Courts, in more than 120 counties in Georgia,
prepared and filed more than 70 appellate briefs as sole or lead counsel, and also
conducted approximately 30 oral arguments in the Georgla Court of Appeals, Georgia
Supreme Court, 11" Circuit Court of Appeals, and the United States Supreme Court.

I and the attorneys that worked under my supervision represented the Georgia
Departments of Corrections, Public Safety, Motor Vehicle Safety (now Driver Services),
and Natural Resources, the State Board of Pardons and Paroles, the Georgla Bureau of
Investigation, the Criminal Justice Coordinating Council, the Governor's Office of
Highway Safety, as well as many boards and commissions, including the Peace Officer
Standards and Training Councll, the Firefighter Standards and Training Councll, the
Board of Public Safety, and the Board of Corrections. My duties ran the gamut from
representation in a myriad of litigation in state and federal trial and appeilate courts, to
administrative rule-making, policy review and analysis, and training.

In addltion to providing primary representation to these entities on numerous general
topics, | developed substantlal specific expertise in the areas of: appellate litigation; the
operation of the State’s criminel justice system; Driving Under the Influence litigation
and issues, including all manner of driver licensing, suspension and revocation Issues;
peacse officer training and certification requirements and issues; open records and open
meeting laws; and discovery in complex civil cases.

From 1895 to 1997, as an Asslstant Attomey General, | represented the State of
Georgla in appeals from murder convictions to the Georgia Supreme Court, and in post-
conviction habeas corpus actions In state and federal court.

From 1891 to 1965, | served as an Assistant District Attomey In the Alcovy Judicial
Circuit, prosecuting all manner of felony and misdemeanor crimes from preliminary
hearing through trial and appeal in this eastern Metro-Atlanta two-county Circuit. | also
represented the Office of Child Support Enforcement of the Georgla Department of
Human Resources establishing patemity and enforcing child support obligations

13. (a) Have you regularly appeared in court during the past five years?
Yes. | have appeared in court (as a Judge) on an almost-dally basis for the past 13
years. Prior to that, as a Senlor Assistant Attorney General, | appeared in court on at

least a weekly basis. As a practicing attorney, | appeared in the Superior Courts of
more than 120 of Georgia's counties, as well as all of Georgla's Federal District Courts.

(b) What percentage of your appearances in the last five years was In:



(1) Federal Courts (list each court): 0% for the past 13 years. Prior to that,
approximately 10% of my court appearances were in Federal Courts, including Federal
District Courts and Federal appellate courts.

(2) State Courts (list all courts): 100 % in Superior Court in the past 13 years. Prior to
that, approximately 80% of my court appearances were In Superior Courts throughout
Georgia, as well as flling many appellate briefs and presenting oral arguments before
the Georgla Court of Appeals and Supreme Court.

(3) other courts (please list ali states other than Georgla in which you have
appeared): None In the past 13 years,

(¢) What percentage of your court appearances In the last five years was:

(1) civil? 50% in the past 13 years. Prior to that, 80% civil.

{(2) criminal? 50% in the past 13 years. Prior to that, 20% criminal.

(d) What percentage of your trials in the last five years was:

(1) Jury? 80% in the past 13 years. Prior to that (in past five years), 0%.

(2) non-jury? 40% in the past 13 years. Prior to that (In past five years), 100%.

(e) State the approximate number of cases you have tried to conclusion in courts

of record during each of the past five years, indicating whether you were sole,
assocliats, or chief counsel.

Over the past 13 years as a Superior Court Judgs, | have tried more than 200 Jury trials.
| have adjudicated approximately 4,000 family law cases, and more than 5,000 civil and
5,000 criminal cases. During my time on the bench, | have tried complex civil cases
(including multi-party complex business litigation as well as complex multl-party tort
cases), complex equitable petitions, and complex serious violent felony criminal cases.

| tried death penalty cases In 2013 and 2015.

In the five years prior to Joining the bench (as a Senior Assistant Attomey General) |
tried approximately 50 cases to conclusion as sole or lead counsel.



(f) Describe five of the more significant litigated matters which you have handied.
(1) Gamer v. Jones, 520 U.S. 244 (2000).

| was counsel of record and arguing counsel before the U.S. Supreme
Court on this matter, successfully arguing the cause on behaif of the
Georgia State Board of Pardons and Paroles. This was an Ex Post Facto
Clause challenge to the Board’s parole reconsideration schedule for iife-
sentenced inmates in Georgla.

(2) .Dozler.v. Baker, Civil Action No, 2008CV121243, affirmed at 283 Ga. 543 (2008).

Granted summary Judgment denying a writ of quo warranto against Public
Service Commissioner regarding allegations of Improper residence.
Unanimously affirmed on appeal

(3) Adames, et al. v. Georgla Depariment of Corrections, 274 Ga. 461 (2001).

Convinced the Georgia Supreme Court that a challenge to Georgla’s means of
execution could not be brought by a petition for writ of mandamus. Case
redefined standing under Georgia's mandamus stafute.

(4) Benefield v. Goorgle, ex rel. Baker, et al. 276 Ga. 100 (2003).

Successfully set aside Judge's order declaring the Superior Courts Sentence
Review Panel unconstitutional through a petition for writ of prohibltion.
Unanimously affirmed on appeal.

(5) State of Georgia v. Oid South Amusemsnts, inc., et al., 275 Ga. 274 (2002).

Successfully defended the State of Georgla's statutory ban on "video poker.”
Cases Included two actions In U.S. District Court, two actions in Superior Court,
and an appeal to the Georgia Supreme Court.

(g) State with reasonable detall your experience in adversary proceedings before
administrative boards or commissions during the past five years.

None in the past 13 years as a Superior Court Judge. During that same period,
howaver, | have ruled on scores of appeals from administrative boards and
commigsions on Petitions for Judiclal Review filed In this Court pursuant to the
Administrative Procedure Act and other authorities.

Previously, my practice entailed a significant amount of administrative litigation, virtually
all of which took place before the Office of State Administrative Hearings. The types of
contested matters that | handled Included actions to decertify peacs officers, disciplinary
actions agalinst state employees covered by the Georgia Merit System, and
administrative license and privilege suspensions.



14. (a) Summarize your experience In court prior to the last five years. If during
any prior period you appeared in court with greater frequency than during the last
five years, Indicate the perlods during which this was so and give for such prior
periods the same data which was requested in ltem 13 above.

During my tenure as a Senior Assistant Attorney General, | was in court a significant
amount of the time, both In state and federal trial and appellate courts. While managing
the Public Safety Section of the Georgla Department of Law, my practice was 80% civi|
and 20% criminal. Prior to that, while serving as an Assistant Attorney General in the
Post-Conviction Litigation Section, | was also in court a significant amount of time in
Superior Court, the Georgia Supreme Court, and Georgia’s Federal District Courts.
During that period of time (1995-1997), my practice was virtually 100% criminal.

During my tenure at the Georgia Department of Law, | personally appeared as sole or
lead counsel and handled cases in more 120 of Georgla's countles, prepared and filed
more than 70 appellate briefs, and dellvered approximately 30 appellate arguments in
the Georgla Court of Appeals, the Georgla Supreme Court, the 11! Circuit Court of
Appeals and the United States Supreme Court.

As an Assistant District Attomey, my experience was likewise mostly appearing in court.
While handling predominantty child support enforcement matters, my practice was 80%
civil and 20% criminal. | appeared primarily in Superior Court, but also in State Courts
and U.S. Bankruptcy Courts for collection actions. While exciusively handling criminal
prosecutions, my practice was 100% criminal in Superior Court and In the Georgia
Court of Appeals.

(b) Summarize your experience in adversary proceedings hefore administrative
boards or commissions prior to the last five years.

Please see my response to Question 13{(g), above.

15. Describe your appellate practice during the past five years in detall and give
citations if your cases were reported.

As Superior Court Judge, | have engaged In no appellate practice during the past 13
years. | served by designation on the Supreme Court of Georgia In the consideration of
Final Exit Network, et al. v. State of Georgla, 280 Ga. 508 (2012), including participating
at oral argument and in the decision.

Prior to that, however, | conducted more than approxlmatelg 30 appellate arguments in
the Georgia Court of Appeals, Georgla Supreme Court, 11% Circult Court of Appeals
and in the United States Supreme Court. | have prepared briefs as lead counse! In
more than 70 appeals in state and federal appellate courts.



Below are listed my reported appellate cases as an attomey gince the vear 2000:

Dozler v. Pierce, 279 Ga. App. 464 (20086).

Dubose v. Hodges, 280 Ga. 152 (2008).

Davis v. Brown, 274 Ga. App. 48 {2006).

Griffin v. Keller, 278 Ga. 878 (2005).

White v. Ga. POST Council, 269 Ga. App. 747 (2004).

Home v. Massey, 269 Ga. 886 (2004).

Roberts v. Scroggy, 278 Ga. 25 (2004).

Denson v. State, 267 Ga. App. 528 (2004).

Cooper v. State, 277 Ga. 282 (2003) (briefed and argued as amicus curiae).
Hightower v. Cervantes, 259 Ga. App. 562 (2003).

Hay v. Bright, 276 Ga. 154 (2003).

Benefield v. State, ex rel. Baker, 276 Ga. 100 (2003).

State v. Old South Amusements, inc., 275 Ga. 274 (2002).
Massey v. State Bd. of Pardons & Paroles, 275 Ga. 127 (2002).
State v. Kachwalla, 274 Ga. 886 (2002) (briefed and argued as amicus curiae).
Dep't of Public Safety v. Robineite, 254 Ga. App. 884 (2002).
Spivey v. State Bd. of Pardons & Paroles, 279 F.3d 1301 (2002).
Parker v. State Bd. of Pardons & Paroies, 275 1.3d 1032 (2001).
Adams v. Ga. Dep't of Corrections, 274 Ga. 461 (2001).

Ray v. Barber, 273 Ga. 852 (2001).

Ayers v. Stafe, 272 Ga. 733 (2000).

Miles v. Shaw, 272 Ga. 475 (2000).

Hamm v. Ray, 272 Ga. 859 (2000).

Miles v. Ahearn, 243 Ga. 741 (2000).

Garner v. Jones, 529 U.S. 244 (2000).

16. Please submit a representative sample of your writing {e.g. brief, order,
opinion, opinion letter).

I Include with this application a sample of my work as a judge, and one from my work as
an attorney. | have attached my Final Order in Third Sector Development, Inc., et al, v.
Kemp, Civil Action No. 2014CV252548, Superior Court of Fulton County, filed on
October 28, 2014; and the Brief of Petitioners, filed in Garmer v. Jones, 5§29 U.S, 244
(2000), filed on November 12, 1999.

17. Describe your practice other than trial practice during the past five years In
some detall as it may relate to office and business practice, as well as any other
phases of your practice.

Presently, | serve as the Chief Judge of the Family Division for the Superior Court of
Fulton County. In that role, | am responsible for oversight of administration of the
Court’s judges, staff, and programming. Outside the Courtroom, | am responsible for
the direct suparvision of the employees assigned to my chambers, including all aspects
of employment supervision. Additionally, | have been twice elected by my colleagues to
serve on the Executive Committee of the Fulton Superior Court, and on the Joint



Governance Committes. | have also have served on the Employment Committee, the
Intemnal Governance Committee (Chair), the Critical Response Management Team
(Chalir; security commitiee comprised of representatives from ali Fulton County Court
system agencies), and the Juvenlle Court Committee (Chair). As part of serving on
those committees, | perform various dutles related to the administration of the Superior
Court. As Chalr of the Juvenile Court Committee, | was instrumental In developing and
implementing the “Juvenile Court Nominating Commission® for Fulton County which
greatly improved the confidence of the Bar and the public in the method by which
Juvenile Court Judges are selected in Fulton County. | have also served on various
other ad hoc commitiees to address issues of case management and workflow analysis
within the Court.

From 2007 until 2011, | served on the State of Georgia Criminal Justice Coordinating
Councll, where | was as a member of the Executive Committee. | aleo served as the
Chalrman of the Georgia Crime Victim's Compensation Fund, which provides
assistance to thousands of innocent victims of crime annually.

Previously, | ran the section of the Georgia Department of Law that provided primary
reprasentation to all of Georgia's Public Safety agencies and entittes. Thus, in addition
to my duties as legal advisor and representative of those agencies and entities, | was
responsible for the management and direction of those attomeys whom | supervised, as
well as support and clerical staff. Addlitional responsibilities included hiring and
supervision of the work of attorneys, paralegals and administrative staff, as well as
ongoing review of the attorneys’ work prior to its submission or flling. Also, as legal
counsel fo the entities described above, my practice Included a significant component of
legal and policy analysis and review, as well as training and litigation prevention. My
practice also included significant duties In administrative rule-making and open records
compliance.

Finally, | was involved in two significant events in Georgla’s not-so-distant past that bear
directly on this question. One was the 7ri-Sfate Crematory case that arose in 2002 In
Walker County, Georgia. In regard to that matter, | appeared in many state and federal
court proceedings on behalf of the Georgia Bureau of Investigation and the Georgia
Emergency Management Agency regarding their operations and recovery efforts. [ also
performed litigation and discovery management functions related to the voluminous and
sensitive information obtalned by those agencies during thelr investigation and recovery
efforts. The other event was the G-8 Summit at Sea Island in 2004, where | was
responsible for the legal aspects of Georgla's l[aw enforcement and security operations.
In addition to training more than 8,000 law enforcement officers, | provided on-the-
scene, real-time legal advice to the G-8 Security Command before, during and after the
Summit.

18. Have you ever been engaged In any occupation, business or profession other
than the practice of law? If so, please give the detalls Including dates.

[ have not been engaged in any other occupation, business, or profession In my adult
Iife other than the practice of law.



19. Are you presently acting In a fiduclary capacity? If so, state detalis.
| am not acting in a fiduciary capacity.

19. Have you ever held public office, other than judicial office, or have you ever
been a candidate for such an office? If so, give the detalls, including the offices
Invoived, whether elected or appointed, and the length of your service.

No.

20. Please describe your opinion of the role a law clerk or a staff attorney should
serve with respect to assisting a judge.

Law clerks and staff atiorneys are valuable assets to the bench when used
appropriately. Law clerks and staff attomeys should never be permitted to act in the
Judge’s stead, nor should they assume the role of “junior judge,” as | have unfortunately
seen occur. Rather, law clerks and staff attomeys should be utilized by the judge to
assist the court in “getting it right,” whether that be in (of course) legal research, drafting
opinions, orders or other decislons, or providing insight fo, or a sounding board for, the
judge.

As a trial court judge, my staff attorneys have a much more public-facing role because
of their duties in dealing with scheduling and logistical matters. That role Is diminished
greatly in an appellate context. However, staff attormeys and law clerks in the Court of
Appeals must assist the judge in assuring of a consistent application of the law across
panels within the Court.

21. Please describe how a judge of the court for which you are applying might
Improve the efficlency and effectiveness of the legal system in administering
justice.

Of course, any court is Improved by the addition of a judge who comes to the bench
with the right temperament, the intellectual curiosity necessary to find the right answer,
a good understanding of the law and of appellate practice, a strong work ethic, a good
sense of justice, and a good dose of humllity. As for the Georgia Court of Appeals, all
those traits are of critical importance given the large case load and the quick pace at
which that Court must operate to serve Georgia's citizens. | have demonstrated those
traits as a trial and appellate lawyer and as a trial court Judge, and that i will bring all
those gualities to this position.

| am especially keen to add my experience as a seasoned trial court judge to the mix of
talents and abilities on our Court of Appeals.
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22. Have you ever held elective office, other than judicial office, or have you ever
been a candidate for such an office? if so, give the detalls, Including the offices
involved, whether elected or appointed, and the length of your service.

No.

23. Have you ever been sued by a cllent? If so, please glve particulars.
No.

24. Have you ever been a party or otherwise Involved In any other legal
proceedings? If so, give the particulars. Do not list proceedings in which you
were merely a guardlan ad litem or stakeholder. Include all legal proceedings in
which you were a party In Interest, a material witness, were named as a co-
conspirator or a co-respondent, and any grand jury investigation in which you
figured as a subject, or in which you appeared as a witness.

As a Senlor Assistant Attomey General, | was named as a defendant on several
occasions by inmates in Georgia's prison system who were displeased with me for.
(presumably) what they percelved to be my role In their continued incarceration. In
each of those instances, the claims against me did not survive the frivolity review
conducted by the court in which the action was filed.

Since | have been a judge, | have been named as a defendant in Petitions for Writ of
Mandamus filed by disgruntled litigants. All the petitions were elther denied filing as
frivolous or dismissed. Also, since | have been a judge, | have been named In three
actions pursuant to 42 USC §1983 by litigants in cases before me. Each of those
actions was dismissed sua sponte by the Federal District Court pursuant to 28 U.S.C.
§1915A. Rule 11 sanctions were imposed In at least one of those instances.

25. Have you published any legal books or articles? If so, please list them, giving
the citations and dates.

| was a principal participant in the preparation of a handbook published cooperatively by
the Georgia Department of Law and the Georgla First Amendment Foundation entitied
“Georgla Law Enforcement and the Open Records Act: A Law Enforcement Officer's
Guide to Open Records in Georgla,” published in 2002.

26. List any honors, prizes, awards, or other forms or recognition which you have
received.

- Registered Mediator, Georgia Commission on Dispute Resolution,

- Graduate, Advanced Mediation Course, National Judiclal College, 2018.

- Graduate, Domestic Mediation Course, Justice Center of Atlanta, 2019.

- Graduate, Complex Commercial Litigation Course, National Judicial College, 2012.
- Graduate, Economics Institute for Judges, George Mason University School of Law
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Judicial Education Program, 2012.

- Graduate, Advanced Evidence Course, National Judicial College, 2010.

- Featured in the Fulton Dally Report article "On the Rise," May 28, 2002.

- Recelved commendation resolution from Georgia State Board of Pardons and Paroles
for my work on the Garner v. Jones matter, 2000.

- Received commendations from the Georgia Board of Public Safety, the Georgia Board
of Corrections, Governor's Office of Highway Safety, and the Georgia Office of
Homeland Security in recognition of my service to those entities while at the Georgla
Department of Law.

- Elected o four-year terms as Superior Court Judge, November 2008, November 2010,

May 2014, and May 2018. '

- Elected by fellow judges to the Executive Committee for the Fulton County Superior
Court for two terms.

- Elected by fellow Judges to the Jolnt Governance Committee to serve with judges
from all courts in Fulton County.

- Regular presenter at annual CLE events on Ethics, Family Law, Professionalism, and
Abusive Litigation.

- Profiled by the Fulton Daily Report, November 25, 2009.

27. List all bar associations and professional socletles of which you are a
member and give the tities and dates of any offices which you have held in such
groups. List also chalrmanships of any committees in bar associations and
professional societles, and memberships on any committees which you believe
to be of particular significance.

- State Bar of Georgia.

- Bench and Bar Committes

- Councll of Superior Court Judges.

- North Fulton Bar Assoclation (Board of Directors — 2008 to Present).

- Member and Executive Committee Member, Georgia Criminal Justice Coordinating
Coungcll, 2007-2011

- Chairman, Georgia Crime Victims' Compensation Commiittee, 2007-2011.

- Master, Lamar Inn of Court at Emory University School of Law.

- Master, Charles Weltner Family Law Inn of Court.

- Master-Student mentor, Emory University School of Law.

- Lawyers Club of Atlanta.

- Regularly judge moot court and mock trial competitions.

- Five years as Attorney-Coach of High School Mock Trial Team - Region Champions
three times.

- Keynote speaker on Professionalism - Incoming “1* Years."

- Mentor to more than a dozen interns In my chambers from law schools, colleges and
high schools.

28. Have you read and carefully studled the Code of Judicial Conduct?

Yes.
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29, Wil you adhere to the letter and the spirit of such Code should you be
appointed as judge?

| have and will continue to do so.

30. You are requested to axecute and transmit to the Chalrman of the
Commission two coples of the form of Authorization for Access to Information
Concerning Disciplinary Matters Included with this questionnaire.

See Attached.

31. if you are now an officer or director of any business organization or otherwise
engaged In the management of any business enterprise, please give details,
Including the name of the enterprise, the nature of the business, the title of your
position, the nature of your dutles, and the term of your service. If it is not your
Intention to resign such positions and give up any other participation In the
management of any of the foregoing enterprises, please so Indicate, glving
reasons. List all companies In which you, your spouse or minor children hold
stock.

Not Applicable.

32. List the non-professional organizations to which you belong and clvic and
service activities In which you have participated In the past two years.

- Habitat for Humanity — Volunteer.

- North Fulton Community Charities — Volunteer.

- Muscular Dystrophy Association — Volunteer.

- Perimeter Church, Johns Creek, GA. — missions volunteer.

- Church grester and usher.

- Neighborhood homeowners association — past President, Board Member, and
volunteer.

- Boy Scouts of America — volunteer and presenter.

33. Have you ever been arrested, charged, or held by federal, state or other law-
enforcement authorities for violation of any federal law, state law, county or
municlpal law, regulation or ordinance? If so, please give detalls. Do not Include
traffic violations for which a fine of $50.00 or less was imposed.

| recelved a speeding ticket in Franklin County, GA, In 1989. The fine was $80. |

received a citation for disregard of a traffic signal in Cobb County, GA, in 2003. The fine
was $75.
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34. Have you ever been disciplined or cited for a breach of ethics or
unprofessional conduct by, or been the subject of a complaint to, any court,
administrative agency, bar assoclation, disciplinary committee, or other
professional group? if so, please give the particulars.

On two occasions, former litigants have filed complaints against me with the Georgia
Judicial Qualifications Commission, both of which were dismissed prior to investigation
after | submitted a written explanation of what had occurred. One was in 2010 and the
other in 2017.

35. The Governor's Ethics Order prohibits the appointment by the Governor of
any person to fill a judicial vacancy:

(a) who has made a contribution to, or expenditure on behalf of, the Governor or
the Govermnor's campaign committee at any time after the vacancy occurs; or

(b) who has made a contribution to, or expenditure on behalf of, the Governor or
the Governor's campaign committee within the 30 days preceding the vacancy,
unless such person requests and Is grantsd a refund of such contributions or
reimbursement of such expenditure.

36. Have you made a contribution or expenditure as described in 33(a) above?
No.

37. {a) Have you made a contribution or expenditure as described In 35(b) above?
No.

(b) If you answered yes to 37(a), have you been granted a refund or
reimbursement?

Not Applicable.
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: FILED IN OFFICE |
BR-0 ocrasany |l

IN THE SUPERIOR COURT OF FULTON CO
ATLANTA JUDICIAL CIRCUIT T A
STATE OF GEORGIA _ FULTON COUNTY, GA

(&)
THIRD SECTOR DEVELOPMENT, INC.,
etal,

CIVIL ACTION FILE
Petitioners, NO. 2014CV252546

V. JTUDGE BRASHER

BRIAN P. KEMP, in his official capacity
as Secretary of the State of Georgia; et al,

Respondents.

FINAL ORDER

The above-styled case came befors the Court on October 24, 2014 for a hearing to
determine the merits of the Petitioners’ request for a writ of mandamus against the Respondents,
Because the Petitioners have not been denied the performance of a clear legal duty, and bocause,
in some cases, the actions sought to be enforced by the Petitioners are premature, the Court rules
a8 set forth herein.

Liberty cannot conceive of a call more important than that of the people to be heard.
Likewise, liberty cannot conceive of a grievance more urgent in its need for redress than that the
people’s voice is not being heard. Indeed, “[t]ke right to vote is fundamental, forming the
bedrock of our democracy.” Favorito v. Handel, 285 Ga. 795, 796, 684 SE2d 257, 260 (2009).
It is imperative that the Courts guard the rights of individuais to cast their votes effectively, and
to have their votes count in the slectoral process. See, e.g,, Williams v. Rhodes, 393 US 23, 30,
89 8. Ct. 5, 21 LEd2d 24 (1968). A person whose vote is not counted has the right to seek
mandamus to have his vote count. Thompson v. Willson, 223 Ga. 370, 372-73, 155 SB2d 401,

403 (1967).
m‘
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It is with these principles in mind that the Court has heard and ruled upon this case
expeditiously, and it is agaiast this backdrop that the Court reviews the petition bafore it.

New QGeorgia Project (the “NGP™) has worked for some time to register new eligible
voters in Georgia, particularly members of underrepresented classes of voters. According to
NGP, it has collected registration forms from over 81,000 new registrants and has submitted the
forms to the relevant county boards of election registrars for processing. All of this took place
prior to the October 6, 2014 voter registration deadline for processing in advance of the
November 4, 2014 elections. Of the registrations submitted, NGP alleges that approximately
36,983 were submitted to Fulton County, 11,308 to DeKalb', 6,742 to Chatham?, 11,222 to
Muscogee, and 3,157 to Clayton.

NGP claimed that es of the date of the filing of the instant Petition it could not find
56,001 applicants’ names on the Secretary of State's list of eligible voters list, or list of pending
applications, as follows: 26,916 received by Fulton County, 7,481 by DeKalb, 4,466 by
Chatham, 6,899 by Muzcogee, and 2,105 by Clayton,

The Georgia State Conference of the National Association for the Advancement of
Colored People (the “Georgia NAACP") also conducted voter registration drives for the 2014
election cycle. It represented in the petition that it eollected end submiited “thousands™ of voter
rogistration applications in advancs of the October 6, 2014 registration deadline. The “Georgia
NAACP is informed and belisves and thereon alleges that it is likely that significant mumbers of

! Dekalb County has been dismissed from this action.

? Chatham County has also been dismissed from this action.

? Petitioners assert that the total mumber is now, by extrapolation, 40,000, At the hearing, the Petitioners presentsd a
handful of examples of spplicants they say bave besn unable to register and have their names appear on the

statewlds elector List. ﬁmdanu disgm with these unmglss.
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voter registration applicants who submitted registration forms during Georgia NAACP's
registration drives are not on the State’s voter registration list” (Petition, 724.)
As alleged by the Petitioners,

BEvery person who 'is a citizen of the United States and a resident of Georgia as
defined by law, who is at least 18 years of age and not disenfranchised by this
article, and who meets minimum residency requirements as provided by law shall
be entitled to vote at any election by the people. The General Asssmbly shall
provide by law for the registration of electors.

GA Const, Art. IT, Sec 1, Para 2.

This constitutional mandat is carried out via a statutory scheme enacted by the Georgia
legislature. OCGA § 21-2-1, et. seq., a/k/a the “Georgia Election Code.” The Georgia Blection
Cods provides that persons desiring to register to vote shall do so using one of the methods sat
out in OCGA. § 21-2-220. The respective counties’ boards of election registrars receive and
process election registrations. /d.

If en applicant fajls to provide all of the required information on the application
for voter registration with the exception of current and valid identification, the
board of registrats shall notify the registrant in writing of the missing information.
The board of registrars shall not detecmine the eligibility of the applicant until and
unless all required information is supplied by the applicant. If the initial
application is received prior to the close of voter registration prior to an election,
if the applicant supplies the necessary information on or prior to the date of the
election, and if the applicant is found eligible to vots, the applicant shall be
edded to the list of electors and shall be permitted to vote in the election and any
run-off clections resulting therefrom and subsequent elections; provided,
however, that voters who registered to vote for the first time in this state by mail
must supply current and valid identification when voting for the first time as
required in subsection (c) of this Code section. In the event the elector does not
respond to the request for the missing information within 30 days, the application
shall be rejected.

OCGA § 21-2-220(d).
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Onoe fully processed, a qualified voter’s name is placed on a list of official statewide
electors maintained by the Secretary of State.* OCGA. § 21-2-211. Interestingly, there is no
express time limit for placement of & voter's name on the statewide qualified elector list, This is
in direct contrast to the express statutory dsadlines set out for 1) the deadline placed upon a
potential elector to register to vote (OCGA § 24-2-224); and 2) the time limit during which a
potential elector must respond to a county registrar’s request for additional information in order
to process an application (OCGA § 21-2-220(d)).

If for any reason a potential voter’s name does not appear on the list of registered electors
when he presents himself to vote, the voter is entitled to cast a provisional ballot. OCGA § 21-2-
418(a). If the voter has received a letler requesting missing information as contemplated in
OCGA § 21-2-220(d) and the election falls within the 30-day cure period, the voter may bring
the missing items with him to the election, Otherwise, the voler may cast a provisional bellot
and bring the missing items within thres days of the election to have his ballot countad in the
official election results. OCGA § 21-2-419(c)(1). This is yet another express statutory deadline
placed upon a potential elector.

In all of this, the State and county officials are held to a standard of substantial
compliance. Banker v. Cole, 278 Ga, 532, 533, 604 SE2d 165, 167 (2004), Where an election is
held in substantial complinace with the law, it will not be rendered void unless it appears that the
failures complained of changed the results of the election. Jd.

4 Counsel for the Secretary of Stats made clear at the hearing that, though maintained by the Secretary of State, the
list of electors contemplated by OCGA § 21-2-211 is actually populated by action of the ssveral county election
officials complating the task of procassing applications for segistration, rather than by some actions of officlals
employed by the Secretary of State’s office. In other words, when & county election officlal approves a potential
voter, that voter’s name is autometically added to the statewids list; it is not transmitted to the Secretery of State’s

uﬁuhmm addition totheliltbg that office.
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As of September 17, 2014 the Secretary of State informed the Petitioners that over 50 of
thcvowrmgistraﬂonapplicaﬂomsubmiuedbyNGPwetaeithufraudulentorwmnwpmdof
being fraudulent. Approximately thres weeks later, the Secretary of State informed the
Petitioners that 134 applications were possibly fraudulent. Ultimately, by the time the Petition
wasﬂed.SOappﬂcnﬂomwmdeemedtobehudulenL49wmsmpicious,md39wew
legitimately submitted.

The Petitioners remind the Court and the Respondents that

¥33. The investigation of potentially invalid or suspect forms does not relisve the
Secretary [of State] or the [county boards of election registrars] of the
unequivocal and nondiscretionary duties to evaluate each application on its own
meﬁtsmdﬁomﬁfyappﬂmmiftheirappﬂmﬁommdeemedmhmmising
information in sufficient tims for the applicants to supply the missing information
end vote in the November 4 election.

NGP's concemns that these individual evaluations were not taking plece led it, on October 3,
2014, to seek a meeting with the Secretary of State,
The Secretary of State declined NGP's invitation on October 6, 2014.

As you are likely aware, all voter registration applications in Georgia are
pmcamduﬂnoountylevehinclndingmyregismﬁonssnbmimdbyﬂmmw
Georgia Project or any other third-party group. The investigation of the New
Georgia Project does not in any way Interfere with the processing of applications
submitted by them or any other group. In fact, many of the confirmed forgeries
that our office has identified have come to the counties’ attention through voters
whose applications were processed, who were sent commmunication from their
county, and who contacted the county because they had not actually submitted an
application. The voter then confirmed with our office that the signature on the
submitted application was not his or her signature,

Al voter registration applications submitted to this office or to Georgia counties
are handled the same way, including any applications submitted by the New
Georgla Project. Georgia utilizes a verification procedure pursuant to the Help
America Vote Act of 2002 ("HAVA™), 42 USC § 15483. The verification

%
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procedure was precleared by the United States Department of Justice in 2010, For
the vast majority of voters, this verification process takes less than a day. Fer
incomplete or fllegible applications, the process can take longer, but the county
still processes those applications and attempts to contact the applicant to clarify
any {ssues needed to add the voter to the rolls. Any applicant that is placed in
pending status due to an inability to verify their identifying information or
citizenship status can still vote in the upcoming election, either by bringing the
proper identifying information the polls or casting a provisional ballot and then
clearing up any issues with the county elections office.

Georgia counties are continuing to process all applications they receive, and all
voters who are eligible, who have completed and turned in an application, and

who are verified through the precleared procedure will be able to cast a ballot for
this election.

(Emphasis supplied.)

The Petitioners were not satisfied with the Secretary of State’s explanation of its
procedures, or with the Secretary’s assurences that all eligible voters would be able to cast a
ballot for this coming election. The same day they received the Secretary of State's letter, the
Petitioners responded.

While you indicate in your letter that applicants would have an option to cast a
provisional ballot, we do not consider that to be en adequate remedy for eligible
Georgians who submitted timely and facielly complete applications and have the
right to cast a regular ballot.

This is particularly trne in light of the serious problems that occurred in Fulton
County during the 2012 gemeral election with respect to provisional ballots.
These problems were described in detail during a Decembsr 17, 2013 State
Election Board meeting and it appears that a large number of persons who were
forced to cast provisionel ballots were disenfranchised.

The Petitioners repeated their request for a meeting with the Secretary of State, at which meeting
they expected assurances that all submitted registrations would be processed.
The Secretary of State responded three days later, agnin by letter.

P —————— e E————— e e e e
Final Order Denying Petition for Writ of Mandantuy
Third Sector Development v. Kemp; 2014CV252546
Fulton County Scperlor Court Pages



The Secretary of State’s office is in communication with the county election
officials deily. Any applications that are received by the Secretary of State’s
office are immediately sent to the counties for processing and determination of
eligibility. We are not aware of any county registrar who believes that his or her
respactive office will be ynsble to process all timely submitted applications in
accordance with state and federal law — including any applications recsived from
your client or any other third-party group. To date, we aiso have not received any
indication from county election officials that any voter registration applicant who
timely submitted an application and provided information necessary to determine
eligibility will be left off the voter rolls.

The Secretary invited the Petitioners to submit any information they had to the contrary, and
forther pasticularized the procedures for supplementing. incomplete or illegible registration
applications. The Secretary also declined the Petitioners’ request for a meeting, explaining that
due to the “responsibilities in administering the election, a meeting regarding your generalized
concerns is not possible until after this election cycle.”

The Petitioners did not submit any information rebutting the Secretary’s assurances that
the applications were being processed. Instead, the Petitioners expressed their frustration at
having their meeting requests rebuffed, and once again requested a meeting with representatives
from the Secretary of State's office.

The Petitioners now bring this Petition for writ of mandamus, contending that the
Respondents have breached the following clear unequivocal, and nondiscretionary legal duties:
(a) the duties owed by the county boards of election registrare to process properly filed
registrations, and to notify in writing those applicants whose applications are not propedy filed
of the relevant problems so that those problems can be timely remedied; and (b) the duty owed
by the Secretary of Stats to place the names of all quelified voters on its official list of electors.
The Petitioners seek a writ of mandemus ordering the Respondents to:

e S————————
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(a) Promptly process all pending applications for voter registration submitted by
[NGP] and Georgia NAACPY;]

(b) Provide notice to applicants who have submitted their applications ptior to the
close of registration of the information that is missing from their epplications in
sufficient time for the applicants to submit missing information prior to the date
of the election;]

(c) If applicants supply the necessary information on or prior to the date of the
election, and if the applicants are found eligible to vots, add the applicants to the
list of electors and permit them to vots in the election taking place on November

4, 2014[; and]

(d) Add applicants who are eligible and qualified to be registered electors in
Georgia to the Secretary of State’s official list of electors used in all elections
in Georgla.

The requirements for the issuance of a writ of mandamus are set out in OCGA § 9-6-20.
“All official duties should be faithfully performed, and whenever, from any cause, a defect of
logal justice would ensue from a failure to perform or from improper performance, the writ of
mandamus may issue to compel a due performance if there is no other specific legal remedy for
the legal rights.” Thus, “{m}andamus is a remoedy for improper government inaction -- the
failure of a public official to perform & clear duty. The writ of mandamus is properly issued only
if (1) no other adequate legal remedy is availabls to effectuate the relief sought; and (2) the
applicant has a clear legal right to such relief.” (Citations and punctuation omitted.) Bibb Cnty.
v. Monroe Cnty., 294 Ga. 730, 755 SB2d 760, 766 (2014).

() No other adequate legal remedy. Mandamms will not lie where the petitioner
has another avenue for pursuing the relief sought that is equally convenient,
complete and beneficial. ...

(b) Clear legal right. A clear logal right to the relief sought may be found only
where the claimant seeks to compel the performance of a public duty that an
official or agency is required by law to perform. ‘Where performance is required
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by law, a clear logal right to relief will exist sither where the official or agency
fails entirely to act or where, in teking such required action, the official or agency
commits a gross abuse of discretion.

(Citations omitted; Emphesis in original) Jd. To reiterate, in order to be entitled to a writ of
mandamus, a party must have a clear legal right to have an act performed, which performance
has been denied, and no other adequate legal remedy. Bibb Cnty., supra. Bedingfield v. Adams,
221 Ga. 69, 72, 142 SE2d 915, 918 (1965).

Notably, “[m]andamus will not be granted when it is manifest that the writ would, for any
cause, be nugatory or fruitless, nor will it be granted on a mere suspicion or fear, before a refusal
to act or the doing of a wrongful act.” OCGA § 9-2-26.

In this case, for each Respondent, the Petitioners have failed to set ont a denial of the
performance of a clear legal duty which performance has been denied. Instead, they have merely
set out suspicions and fears that the Respondents will fail to carry out their mandatory dutles.

The Petitioners have failed to allege, much less show, the counties® registrars past or
continued failure to process voter registration applications. The Petitioners assume that no
Respondent ig carrying out its mandatory duty because the Petitioners do not see a small sample
of new voters® names appearing on certain lists. This assumption is not appropriate, is entirely
devoid of evidentiary support, and cannot be used as a legal basis for the grant of a writ of
mandamus. OCGA § 9-6-26.

Likewise, the Petitioners have fafled to allege, much less show, the Secretary of State’s
past or continued faflure to place eligible voters’ names on the State’s voter rolls. As with the
County election registrars, the Petitioners ask this Court to presume that the Secretary has fatled
to carry out this mandatory duty becauss the Petitioners do not see new names appearing on the
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state-wide elector list.’ Yet once again, the Petitioners have failed to come forward with
evidence showing that the Secretary of State has failed to carry out this duty, or even that this
duty is ripe, since it can only be carried out after the various counties’ election registrars register
an eligible voter.

Not only is there no proof that the Respondents have failed to falfill their duties, but there
is also affirmative proof to the contrary. The Secretary of State and the county registrars have
supplied evidence in their responsive pleadings, in their motions to dismiss, and at the hearing on
this matter that they have fulfilled, and that they are continuing to fulfill, their mandatory
statutory duties regarding newly-registered voters. In point of fact, attached to the petition itgelf
is & letter from the Secretary of State stating that both it and the Respondent counties were
carrying out their duties at the time of the pre-litigation discussion between the parties. Thus,
even prior to filing suit the Petitioners knew, or reasonably should have known, that the
Respondents wers processing the subject spplications,

The Petitioners have requested a meeting with the Secretary of State in order to receive
assurance that the verious counties are properly processing new voter registrations. The
Secretary of State has declined to meet with the Petitioners. The Petitioners assert that by ils
actions the Secretary has invited this litigation. In fact, the Secretary of State does not have a
legal duty to meet with the Petitioners. Though the Petitioners have not sought mandamus to
compel this meeting, the Court notes that had the Petitioner sought such an Order, the request
would have been denied. Where the law does not compel a duty, mandamus will not lie.
Bedingfield v. Adams, 221 Ga. 69, 72, 142 SE2d 915, 918 (1965).

S On the contrary, the required presumption in Qeorgla law for the entirety of this State’s jurlsprudencs has been that
public officers are discharging their duties in compliance with the law where thete ia 1o proof to tis contrary. Doe

V.ME,IGI. 1!251543)!. . - —
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The Petitioners have not proven that any discrepancy with the statewide elector roll is the
fault of the Respondents.® In any case, these un-registered voters are mot without remedy.
Voters whose names do not eppear on the list of qualified electors may cast provisional ballots,
as discussed above, While the Petitioners do not consider this an adequate remedy, this is not for
them or this Court to decide. Instead, it is a decision for the legislature. The existence of an
altornate remedy alone mandates the denial of a petition for writ of mandamus. Bibb Cnty., 294
Ge. at 730, 755 SB2d at 766. Furthermore, mandamns is improper because the undisputed
evidence shows that the various government officials have carried out their mandatory duties in
substantial compliance with the law in processing the registrations. Banker, 278 Ga. at 533, 604
SE2d at 167.

The Petitioners® request, at its core, is not just that the Respondents be ordered to perform
their mandatory election-related duties, Through this petition the Petitioness seek to control how
the Respondents’ duties are carried out. The Petitionors consider the process designed and
instituted by the Secretary of State to be unsatisfactory. They comtend that where some
applicants appear to be neither pending mor approved, there should exist scme standards
regarding the timeliness of the performance of the mandatory registration-processing duties,
They further argue that the Secretary of State ought to rework this process to be error free and
transparent. But mandamus is not availsble for compelling the manner of official action.
Mandamus lies only the compeiling of the legally mandated action itself, Bland Farms, LLC v.
Georgia Dept. of Agriculture, 281 Ge. 192, 193, 637 SE2d 37 (2006). The manner of the
Respondents’ actions in carrying out their duties, as established by the legislature, canmot be

¢ It s possible that some registrations were incomplets when subtmitted 1o the county elsctian registrars, lstters were
MJMWMMMMMMMMWMIWﬁMW

So-dl;ﬂmallnﬂtlatoutin OCGAE ﬁ-ﬂ*@dt Thilcmddllmmmltedlnﬂluuieeﬂmolﬂuﬂﬂmm Id.
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reviewed here, aa the manner of their actions is set out by statute. “Our responsibility, and the
onlyanthoﬁtythisconrthas,ishinte:prétthe’lawasitviaswﬂttenbymwwy.
The wisdom of legislation rests in the General Asscmbly.” (Citations omitted.) Walson v. Bd. of
Regents of Univ. Sys. of Georgla, 246 Ga. 649, 650, 272 SE2d 496, 497-98 (1980).

With regard to each of the Petitioners requests, the Court finds as follows:

() The Petitioners ask the Court to require the Respondents to procsss all pending
applications. The evidence shows that the Respondents are already processing all pending
applications. ‘Therefore, the request for a writ of mandamus is unnecessary and is DENIED
because there has been no fatlure of a clear legal duty.

(b) The Petitioners ask the Court to require the Respondents to provide notice to
applicants who have submitted their applications prior to the close of registration of the
information that is missing from their applications in sufficient tihe for the applicants to submit
missing information prior to the date of the election. The evidenco shows that the Respondents
are already performing this duty. Therefors, the request for a writ of mandamus is unpecessary
and is DENTED because there has been no failure of a clear legal duty.

(c) The Petitioners agk the Court to require the Respondents (the Court assumes this to be
the Secretary of State) to add quelified voters to the Iist of electors and to permit them to vote in
the November 4, 2014 election. The evidemce shows that the Respondents are alrsady
performing this duty.  Therefore, the request for a writ of mandamus is unnecessary and is
DENIED because there has been no failure of a clear legal duty. Additionally, in some cases this
request may not be ripe, since the initial burden lies with the various county boards of election
registrars to determine whether a voter is qualified bofore the Secretary of State can add the

e I R Rt
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voters’ names to the list of qualified electors. Thus, to the extent that the request s premature, it
is also DENIED. Voyles v. McKinney, 283 Ga. 169, 170, 657 SE2d 193, 194 (2008).

(d)Finnlly,thePeﬁﬁommuktheCommmquimthoRupondemaddapplimnts
who are eligible and qualified to be registered electors in Georgia to the Secretary of State’s
official list of electors used in all elections in Georgia. This request is identical to the previous
request. For the same reasons, it is DENIED.

‘The Honorable Chri
Fulton County Supe )
Atlanta Judicial Circuit

P ———————
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ce:

V. Raobert Denhem Jr., Jennifer A. Adler
Bsq.

Robins, Kaplan, Miller & Ciresi, LLP
VIA EMAIL vrdenbam(@deme.com
VIA EMAIL jsadler@rkme.com

Jerry Wilson, Bsq.
Jerry Wilson, Attorney at Law
VIA EMAIL law office1998@gmail.com

Francys Johnson Jr., Bsq.
The Joknson Firm, PC

VIA EMAIL jnfo@francysjohnson.com
Dennis R. Dunn, Esq., Russell D, Willard,
m.

Office of the Attorney General

VIA EMAIL ddunn@law.ga.gov
VIA EMAIL rwillard@law,ga.gov

C. Ryan Garmany, Esq.
Secretary of State, Elections Division
VIA EMAIL

ISCIAnY(@808.83. 80V
Richard Robbins, Bsq., Matt Brigman, Esq.,

Lorl M. Brill, Bsq.
DeKalb County Law Department
VIA EMAIL Imbrili@dekalbcountyga.gov

Jennifer Burns, Esq.
Chatham County Attorney’s Office
VIA EMAIL jbumns@chathamcounty.org

Shalanda Miller, Haq.
Office of the Fulton County Attorney

Thomas L. Hamlin, Esq.
Robins, Kaplan, Miller & Ciresi, LLP
VIA EMAIL tihamlin@rkroc,con
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QUESTIONS PRESENTED

Georgia’s State Board of Pardons and Paroles is
constitutionally and statutorily created. The Board is vested
with the power of executive clemency and has the power to grant
reprieves, pardons, and paroles. Both the Supreme Court of
Georgia and the United States Court of Appeals for the Eleventh
Circuit have surveyed the relevant Georgia statutory and
constitutional provisions and concluded that the Board,
eXercises “virtually unfettered discretion” with its clemency
power.

The questions presented are:

1. Whether the ex post facto clause of the United States

Constitution bars Georgia from applying its regulation

governing the reconsideration schedule for life-sentenced

inmates who have been denied parole, when the regulation

has no effect on the sentence imposed, the substantive

formula for consideration for parole, or the determination

of eligibility for parole, or whether the change creates

only “the most speculative and attenuated possibility of

producing the prohibited effect of increasing the measure

of punishment.”

2. Whether the decision below conflicts with the

decisions of other United States courts of appeals and the



appellate courts of the several states as to the meaning
and import of this Court’s decisions in California

Department of Corrections v. Morales and Lynce v. Mathis.
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FARTIES BRELOW

The parties to the proceeding in the Eleventh Circuit Court
of Appeals and in the District Court were as listed in the
caption. For purposes of Respondent’s claims for declaratory
and injunctive relief, pursuant to Rule 25(d) of the Federal
Rules of Civil Procedure, the Petitioners are Walter S. Ray,
Chairman, Bobby K. Whitworth, Garfield Hammonds, Jz., Dr. Betty
Ann Cook, and Dr. Eugene P. Walker, the current members of the

Georgia Board of Pardons and Paroles.
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OPINIONS BELOW
The opinion of the United States Court of Appeals for the

Eleventh Circuit is reported as Jones v. Garner, 164 F.3d 589

(11%" cir. 1999), and is printed and included in the appendix to
the petition for a writ of certiorari (*Ppet App. __ "). See
Pet. App. A, la. The order on the merits by the United States
District Court for the Northern District of Georgia, No, 1:95-
CV- 3012-CAM (August 25, 1997) is unreported. See Pet. App. B,
20a.
JURISDICTION

The Eleventh Circuit entered its opinion and judgment on
January 6, 1999 (Pet. -App. A, la) and entered its denial of
Petitioners’ Motion for Rehearing and Suggestion of Rehearing En
Banc on April 19, 1999 (Pet App. C, 30a). The petition for writ
of certiorari was filed on July 19, 1999, and this Court granted
the petition on September 28, 1999.

CONSTITUTIONAL AND OTHER PROVISIONS INVOLVED IN THE CASE

U.S. Const. Art. I, § 10:

No State shall. . . pass any . . .ex post facto
Law. . .

Ga. Comp. R. & Regs. r. 475 =-3-.05(2)
(effective December 1, 1979) (now superceded) :

Reconsideration of those inmates who have been
denied parole shall take place at least every
three years. The Board will inform inmates
denied parole of the reasons for such denial
without disclosing confidential sources of



information or possibly discouraging diagnostic
opinions. (Text set out fully at J.A. 96-87).

Ga. Comp. R. & Regs. r. 475 -3-.05(2)

(effective September 12, 1993) (Presently in

effect):

Reconsideration of those inmates who have been

denied parole shall take place at least every

eight years. The Board will inform inmates

denied parole of the reasons for such denial

without disclosing confidential sources of

information or possibly discouraging diagnostic

opinions. (Text set out fully at J.A. 88-90).

STATEMENT OF THE CASE
This case stems from a change in the manner in which
Georgia’s Board of Pardons and Paroles (“*Board”) reconsiders
life-sentenced inmates for parole after an initial denial of
parole by the Board. No inmates in Georgia are ever-entitled to
parole. Life sentenced inmates are in a unique class because
they are never given a tentative parole month. The Board is
required according to regulations adopted pursuant to 0.C.G.A.
§ 42-9-40(a) to initially review life-sentenced inmates for
parole after they have served a fixed number of years.
Thus, no issue regarding parole eligibility arises herein.

Rather, Respondent Jones complains about a change in the Board’'s
regulations allowing them to reconsider him for parole less

frequently after the Board initially denied him parole and

denied him on reconsideration twice subsequently.



In the eighties and nineties, many offenders, who had
committed heinous crimes that would have resulted in the
imposition of the death penalty in the past, received life
sentences and subsequently became statutorily eligible for
parole. Thereafter, the Board amended its rules to decrease the
frequency of mandatory reconsideration after an initial denial
of parole in an effort to conserve and better utilize its finite
resources for the review of other inmates who had a realistic
likelihood of parole. Similarly, the Georgia General Assembly
enacted the “Sentence Reform Act of 19%4” to statutorily address
this concern. 1994 Ga. Laws 1959. A review of the underlying
facts and an explanation of the Board’s structure provide the
backdrop for the legal issues presented.

A. Factual Background

In the parole reconsideration process, the severity of the
offense and prior criminal history are factors considered by the
Board. Thus, the facts of the underlying crimes are
significant. Respondent, Robert L. Jones, has been convicted of

two separate murders. See Jones v. State, 234 Ga. 108, 214

8.E.2d 544 (1915); Jones v. State, 251 Ga. 361, 306 S.E.2d 265

(1983). At the time of the first murder, the victim, Jack Bell,
lived in the same rooming house where Jones resided. Id. Jones
gained entry to Bell’s bedroom and “began cursing loudly” until

Bell awoke. Id.



Jones demanded his car on which Bell had made repairs.
Bell asked Jones to pay the $58.00 for the repairs, and, in
response, Jones “raised a shotgun and shot the victim as he lay
in the bed.” Id. Jones was sentenced to life in prison after
his conviction for this murder July 23, 1974. (J.A. 48). On
November 24, 1979, Jones escaped from custody. (J.A. 48).

on March 26, 1982, Jones murdered his second victin,
Frances Tutt Davis, who was a strangex to Jones. Jones, 251 Ga.
at 361, 306 S.E.2d at 266. That afternoon, Ms. Davis was
waiting to board a train in downtown Atlanta when Jones stabbed
her to death with an ice pick. Id. Jones fled the scene,
“leaving the ice pick embedded” in Ms. Davis’ chest. Id. Jones
was convicted of the murder of Ms. Davis and was sentenced to a
second term of life imprisonment on August 20, 1982. (J.A. 48).

Respondent was initially considered for, and denled, parole
in September 1989. (J.A, 48). ‘He was reconsidered, and again
denied, in September 1992. (J.A. 49). Respondent was
considered a third time, and again denied parole, in September
1995. (J.A. 49). At that time, Respondent was advised that his
next reconsideration would come within the next eight years,

(J.A. 49).



B. Procedural Background

Unlike most states, Georgia’s Board is vested with “the
power of executive clemency, including the power to grant
reprieves, pardons, and paroles; to commute penalties; to remove
disabilities imposed by law; and to remit any part of a sentence
for any offense against the state after conviction.” Ga. Const.
Art. IV, § II, 1 II (a). Both the Supreme Court of Georgia and
the United States Court of Rppeals for the Eleventh Circuit have
surveyed the relevant Georgia statutory and constitutional
provisions and have concluded that the Board, in its exercise of
clemency power has “virtually unfettered discretion.” Jones v,

Georgia State Board of Pardons and Paroles, 59 F.3d 1145, 1150

(11th Cir. 1995); see also Vargas v. Morris, 266 Ga. 141, 465

S.E.2d 275, cert. denied sub nom. Vargas v. Garner, 517 U.s.

1108 (199s6).

Georgia’s Board operates independently of the executive and
judicial branches of government, and the General Assembly’s
statutorily articulated legislative policy is:

In recognition of the doctrine contained in the
Constitution of this state requiring the three
branches of government to be separate, it is declared
to be the policy of the General Assembly that the
duties, powers, and function of the State Board of
Pardons and Parcles are executive in character and
that in the performance of its duties under this
chapter, no other body is authorized to usurp or
substitute its functions imposed by this chapter upon
the board.



O.C.G.A. § 42-9~-1. The Board is statutorily charged with “the
duty of determining which inmates serving sentences imposed by a
court of this state may be released on pardon and parole and
£ixing the time and conditions therecf.” 0.C.G.A. § 42-9-20.

The Board must personally “study the cases of those inmates whom
the board has the power to consider so as to determine theirx
ultimate fitness for such relief as the board has power to
grant.” Id. Except as otherwise provided by law, inmates
serving sentences of life imprisonment become statutorily
eligible for the exercise of the Board’s powers after the
service of seven years’ imprisonment. 0.C.G.A. § 42-9-45(f).
The Board is authorized to provide, by regulation, for
eligibility for reconsideration of those inmates previously
denied parole. 0.C.G.A. § 42-9-45(a).

So that it could effectively exercise its considerable
discretion, the Board promulgated rules and established policies
with regard to the parole consideration process. Ga. Comp. R. &
Regs. r. 475-3-.06 (“An inmate serving a life sentence, for
which parole is authorized by law is automatically considered
for parcle on the date permitted by applicable constitutional
and statutory law.”), and Ga. Comp. R. & Regs. r. 475-3-.05
(*Reconsideration of those inmates serving life sentences who
have been denied parole shall take place at least every eight

years.”). Once parole is denied to a life-sentenced inmate, the



Board’s reconsideration policy is based upon its Rules and its
policy statement regarding the “Interval for Reconsideration of
Parole Denials in Life Sentence Cases,” which provides that:

All Life Sentence Cases denied parole may be
set for reconsideration up to a maximum of
eight years from the date of last denial
when, in the Board’s determination, it is
not reasonable to expect that parole would
be granted during the intervening years.
Inmates set-off under this policy may
receive expedited parole reviews in the
event of a change in their circumstances or
where the Board receives new information
that would warrant a sooner review.

Board Policy Statement No. 4.110. (J.A. 55-7}.

Prisoners convicted of crimes committed prior to the
implementation of this policy challenged the application to them
of the eight-year set off, and the United States Cou;t of
Appeals for the Eleventh Circuit found that the retroactive

application of the amended regulation violated the ex post facto

clause. Akins v. Snow, 922 F.2d 1558 {11th Cir.), cert. denied,

501 U.5. 1260 (1991). Thus, the Board amended its practices
accordingly. (J.A. 49).

Subsequent to this Court’s decision in California

Department of Corrections v. Morales, 514 U.S. 499 (1995}, and

based upon advice from the Attorney General of Georgia that the
Morales decision effectively overruled the Eleventh Circuit’s
holding in Akins, the Board resumed retroactive application of

its amended regulation. (J.A. 49).



When the Respondent committed his second murder in 1982,
the pertinent Board rule with regard to “Time-Served
Requirements for Parole Consideration” provided:

Persons serving felony sentences or combination felony
and misdemeanor sentences of twenty-one or more years,
including a life sentence, are eligible for parole
consideration upon completion of the service of seven
years.
Ga. Comp. R. & Regs. r. 475-3-.06(3). With regard to parole
reconsideration, the rules provided in pertinent part,
“Reconsideration of those inmates who have been denied parole
shall take place at least every three years.” Ga. Comp. R. &
Regs. r. 475-3-.05(2). 1In 1985, and, again in 1993, Rule 475-3-
.05(2) was amended to increase the maximum period for
reconsideration of life-sentenced inmates from three;to eight

years. The Respondent challenges the application of this

“eight-year rule” to his two sentences of life imprisonment.

C. Proceedings Balow

After being advised that his Parole reconsideration was
being set-off for eight years by the Board, Respondent initiated
suit under 42 U.S.C. § 1983 alleging that the retroactive
application of the amendment violated the ex pest facto clause
of the United States Constitution. Respondent. sought damages,

as wall as a declaratory judgment that the application of the



amended regulation in his case violated the ex post facto
clause.

Following a period of discovery, the parties filed cross-
motions for summary judgment. The District Court granted
summary judgment to the Board, finding that, as in Morales, the
amended regulation “creates ‘only the most speculative and
attenuated possibility of producing the prohibited effect of
increasing the measure of punishment.’” (Pet. App. 27a).

On appeal, a panel of the Eleventh Circuit reversed and
remanded. As a factual matter, the Circuit Court found that

“Eight years is a long time.” Jones v. Garner, 164 F.3d at 595.

Also, the Circuit Court held that this “Court’s reasoning in

Morales and Lynce [v. Mathis, 519 U.S. 433 {1997)] reaffirms

the correctness of our holding in [Akins].” Id. at 596.
Finally, the Eleventh Circuit found that “there is a ‘sufficient
risk’ that the amended Georgia regulation would ‘increase the
measure of punishment.’” The Circuit Court reversed the grant
of summary judgment to the Board and remanded the case to the
District Court. The Eleventh Circuit subsequently denied the
Board’s Motion for Rehearing with Suggestion for Rehearing En

Banc.



SUMMARY OF ARGUMENT
The United States Constitution forbids the states from
passing ex post facto laws. Art. I, § 10, 9 1. In order to
establish that a regulation is an ex post facto law, one must
show that the “change alters the definition of criminal ‘conduct
or increases the penalty by which a crime is punishable.”

California Department of Corrections v. Morales, 514 U.S. 499,

507, n. 3 (1995). It is not sufficient to merely demonstrate
“"disadvantage” from the retroactive application. Moreover, such
showing cannot be “speculative or attenuated {Id., at 508-9],”
but must rather demonstrate “with . . . certainty that the
amended statutory scheme [is] more onerous than that at the time

!

of the crime.” Lynce v, Mathis, 519 U.S. 433, 446, n. 16

(1997).

Respondent challenged the application to him of an
amendment to Georgia’s parole reconsideration requirements for
life sentenced inmates which allows the Board to "set-off” the
parole reconsideration date of an inmate who has been initially
denied parole for up to eight years, instead of the previous
three years. The Requlation has.no effect upon any inmate’s
parole eligibility, or upon the discretion of the Board as to
whether it ever grants parole to life sentenced inmates.

Under Georgia’s parocle system, life sentenced inmates have

no expectation of parole, as it is the Board alone which

10



ultimately determines whether they are ever released from
confinement. WNo other entity within Georgia’s government is
constitutionally permitted to interfere with the exercise of the
Board’s discretion in determining whether to grant parole to
inmates within its jurisdiction.

The Eleventh Circuit’s holding in the case below that the
instant regulation is an ex post facto law is erroneous.
Underlying this erroneous ruling is the fallacious assumption by
the lower court that more. frequent mandatory parole
reconsideration ultimately leads to earlier release frgm
confinement. This assumption ignores the reality that Georgia’s
Parole Board retains the ultimate authority to decide whether
Jones is ever paroled.

Thus, the Circuit Court misapplied this Court’s rulings in
Morales and Lynce by employing a perfunctory application of the
factors examined by this Court in Morales, rather than focusing
on the ultimate effect of whether the retroactive application
“constitutes a ‘sufficient risk of increasing the measure of
punishment attached toc the covered crimes.’” Morales, 514 U.S.
at 509, Moreover, the Circuit Court erred in placing the burden
of proof upon the Board.

Had the Eleventh Circuit focused upon the question of
whether it could be shown, beyond mere speculation, that Jones

sentences were increased by this retroactive change, it could not

11



have reached its erroneous conclusion. Those errors require this
Court to reverse the decision of the Eleventh Circuit.
Additionally, the record, statutes and other authorities
available demonstrate that the District Court’s grant of summary

judgment to the Board was, indeed, correct.

12



I. GEORGIA’S APPLICATION OF ITS AMENDED
REGULATION GOVERNING THE RECONSIDERATION
SCHEDULE OF LIFE-SENTENCED INMATES WHO
HAVE BEEN DENIED PAROLE DOES NOT VIOLATE
THE EX POST FACTO CLAUSE OF THE UNITED STATES
CONSTITUTION.

Article I, § 10 of the United States Constitution forbids
the several states from passing any “ex post facto” law. Art.
I, § 10, 9 1. “Alfhough.the Latin phrase ‘ex post facto’
literally encompasses any law passed ‘after the fact,’ it has
long been recognized by this Court that the constitutional
prohibition on ex post facto laws applies only to penal statutes
which disadvantage the offender affected by them [cits.

omitted].” Collins v. Youngblood, 497 U.S. 37, 41 (1990).

In his now-famous opinion in Calder v. Bull, 3 Dall. 386

(1798), Justice Chase described four categories of ex post facto
laws:

lst. Every law that makes an action done
before the passing of the law, and which was
innocent when done, criminal; and punishes
such action. 2d. Every law that aggravates
a crime, or makes it greater than it was,
when committed. 3d. Every law that changes
the punishment, and inflicts a greater
punishment, than the law annexed to the
crime, when committed. d4th. Every law that
alters the legal rules of evidence, and
receives less, or different, testimony, than
the law required at the time of the
commission of the offense, in order to
convict the offender.

13



Id. at 390,
This venerated exposition on what comprises ex post facto
laws is.still consistently cited by this Court as a cornerstone

of its ex post facto jurisprudence. See, e.g., Miller v.

Florida, 482 U.S. 423 (1987); Collins v. Youngblood, 497 U.s. 37

(1990) ; Morales, 514 U.S. 499 (1995); Lynce v. Mathis, 519 U.s§.

433 (1997). Likewise, this Court’s explanation of ex post facto

laws in Beazell v. Ohio, 269 U.S. 167 (1925), has been

characterized as a “formulation . . . faithful to our best
knowledge of the original understanding of the Ex Post Facto
Clause: Legislatures may not retroactively alter the definition
of crimes or increase the punishment for criminal acts.”

Collins v. Youngblood, 497 U.S. at 43-44.

In Collins, this Court removed from the ex post facto
lexicon the “procedural” versus “substantive” distinction which
the Court noted had “imported confusion into the interpretation
of the Ex Post Facto Clause.” Id. at 45. 1In its place, this
Court directed that the aforementioned Calder and Beazell
definitions be used in analyzing alleged ex post facto laws.
Id. at 50-51.

In California Department of Corrections v. Morales, 514

U.5. 499 (1995), this Court reviewed a legislative change to the
frequency with which the California Board of Prison Terms

reconsidered inmates who had been initially denied parole,

14



finding no ex post facto violation, but rather that the change
created “only the most speculative and attenuated risk of
increasing the measure of punishment . . . .” Id. at S514.
Farthermore, in Morales, this Court reaffirmed its support for

the Calder and Beazell definitions commended in Collins, stating

that " [a]fter Collins, the focus of an ex post facto inquiry is
- +« . on whether any [legislative] change alters the definition
of criminal conduct or increases the penalty by which a crime is
punishable.” Morales, 514 U.S. at 507, n. 3. This Court also
removed from ex post facto consideration the question of whether
retrospective laws merely “disadvantage” offenders, calling
“that language . . . unnecessary to the results . . . and
inconsistent with the framework developed in Collins v.
Youngblood. [cit.]” Id.}

Thus, based upon this evolution of ex post facto
jurisprudence, in order to prevail on a claim that a change in
the law, as applied to an individual, is an ex post facto law,
one must do more than to-merely demonstrate *disadvantage.”
Indeed, there must be a showing that the “change alters the
definition of criminal conduct or increases the pPenalty by which

a crime is punished.” Morales, 514 U.S. at 307, n. 3. Such

* Although this Court again used the term “disadvantage” in Lynce v. Mathis,
51% U.S. 433, 441 (1997), the Court was careful to remain true to the earlier
definitions by cautioning, as it had in Morales, tha: the “relevant inquiry
is whether the change alters the definition of criminal conduct or increases

15



showing cannot be “speculative or attenuated [Morales, 514 U.S.
at 508-9],” but it must instead be demonstrated “with . , .
certainty that the amended statutory scheme was more onerous
than at the time of the crime.” Lynce, 519 U.S. at 446, n. 16.

A, GEORGIA’S PAROLE BORRD IS INVESTED WITH BROAD
AUTONOMY AND DISCRETION.

Unlike the California Board of Prisons Terms described by
this Court in Morales, Georgia’s Board of Pardons and Paroles is
the sole seat of all executive clemenéy powers. Ga. Const.,
Art. IV, § II, ¥ II. Any attempt by the General Assembly to
limit the discretion of the Board to parole inmates within its
jurisdiction would violate the separation of powers provision of

Georgia’s Constitution. Id. See also, 0.C.G.A. § 42-9-1.

The Eleventh Circuit has previously had occasion to review

the constitutionality of Georgia’s parole system. In Sultenfuss

v. Snow, 35 F.3d 1494 (11'" Cir.), cert. denied 513 U.S. 1191
(1995), the Eleventh Circuit, addressing whether the parole
“grid system” used for non-life sentence cases created a
“liberty interest,” found that the Board, because of its
constitutional and statutory autonomy under Georgia law,
exercised “substantial discretion . . . [which] belies any claim

to a reasonable expectation of parole.” Id. at 1502.

the penalty by which a crime is punishables.” Lynce, 519 U.S., at 443. Thus,
it appears that the “disadvantage” standard is truly disfavored.

16



Similarly, in Jones v. Georgia State Board of Pardons and

Paroles, 59 F.3d 1145 (11 cir. 1995), the Eleventh Circuit
found no ex post facto violation in the retrospective
application of a change in the method of calculating a non-life
sentence inmate’s tentative parole month pursuant to the “grid
systen” because the Board exercised “virtually unfettered
discretion” to deviate from those guidelines which it had
established. Id. at 1150.

Georgia’s General Assembly vested in the Board the
authority to “promulgate rules and regulations, not inconsistent
with” Georgia law. 0.C.G.A. § 42-9-45(a). Pursuant to that
authority, the Board adopged, and later amended, the regulation
in question, Ga. Comp. R. & Regs. r. 475-3-.05(2), providing for
the frequency of parcle reconsiderations in life sentence cases
after an inmate is initially denied parole. (J.A. 86, 88).

The Board further described its intentions regarding parole
reconsideration schedules, after having amended its policy to
allow a “set-off” of reconsideration for up to eight years,
through its written policies and procedures. Those policies
clearly indicate how the Board intends to exercise its
“virtually unfettered discretion” by stating that “[a)t the time
the members vote to deny parole in a life sentence case, the
members will indicate the number of years the inmate must serve

prior to being next considered.” (J.A. 56).
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The Georgia Board of Pardons and Paroles has exercised its
considerable discretion to free itself from focusing upon those
inmates, like Jones, whose heinous crimes and multiple-offender
status gives them, in the Board’s opinion, virtually no near-
term opportunity for parole, and instead focus its limited
resources and time upon those cases which do. The propriety of
this change is borne out by the fact that, unquestionably, it is
the Board which has, and will continue to have, the only
authority to decide whether Jones is ever released from prison.

Thus, the Board, empowered as it is with the ultimate
decision-making power as to Jones’ parole, should not be
prohibited from determining how to best utilize its resources by
deferring parole reconsideration of this inmate whom it has
clearly indicated has little or no likelihood of parole within
the next eight years barring a significant change in
circumstances. That, however, is exactly the effect of the
Circuit Court’s decision below.

Embodied in the state constitutional provisions, statutes,
regulations and policies outlined above is the decision by the
State of Georgia that its Pardons and Paroles Board should be
the body which has the ultimate authority over the exercise of
executive clemency. The regulation challenged in the trial
court by Respondent Jones is, quite simply, the extension of

that very decision.



The Board has, by and through that regqulation and the
accompanying policies and procedures, expressed its desire to
bring its discretion to bear in a manner which is cost-effective
and efficient, while still being fair and equitable to those
inmates within its jurisdiction. Thus, inmates with no
realistic near-term likelihood of parole (as determined by the
ultimate decision-makers) are not caused to suffer the likely
emotional stresses of being frequently considered, only to be
frequently denied. Rather, those inmates are told, honestly and
directly, that they cannot anticipate parole within the period
of their “set-off,” save for a “change in their circumstances or
where the Board receives new information that would warrant a
sooner review.” |

Apart from the above, this process has the additional
salutary effect of encouraging inmates whose heinous crimes,
lengthy criminal histories, or poor institutional records are
tempered by no (or inadequate) attempts at rehabilitation to
undertake such measures in hopes.that those efforts will be
viewed favorably by the Board at the inmate’s next
reconsideration. The ability of the Board to set off
reconsideration on an individual basis also provides that inmate
with an indication of how extensive those efforts must be.

Additionally, the ability of the Board to effectively

direct the expenditure of its resources allows it to focus those
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limited resources upon the inmates within its jurisdiction who
do, in fact, have a realistic near-term likelihood for parole.
Thus, the Board, faced as.it and all other corrections-related
entities are nationwide with burgeoning prison populations, is
able to focus those resources where they can be most effective.

B. A CORRECT APPLICATION OF THIS COURT’S PRECEDENTS

DEMONSTRATES THAT GEORGIA’S PAROLE RECONSIDERATION
SCHEME DOES NOT VIOLATE THE EX POST FACTO CLAUSE.

What Petitioner seeks is an application by this Court of
the ex post facto analysis which is set out above. By analyzing
the effect of applying this change in the regulation to Jones,
this Court should conclude that no effect, aside perhaps from
the salutary ones set out above, can ever be conclusively
demonstrated. Such analysis, free from the speculation urged by
Jones and engaged in by the Court below, leads inexorably to the
conclusion that Jones’ two life sentences, coupled with the
heinous crimes for which he received them and the multiple
parole denials by the Board, has no basis to ever expect to be
paroled. Thus, he can show nothing more than mere speculation
in support of his claim.:

In Morales, this Court noted that the Ex Post Facto “*Clause

is aimed at the laws that ‘retroactively alter the definition of

crimes or increase the punishment for criminal acts’,” 514 U.s.
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at 504, and found the relevant inquiry to be “whether any such
change alters the definition of criminal conduct or increases
the penalty by which a crime is punishable.” Id. at 506, n. 3.
Moreover, this Court warned the judiciary against “the
micromanagement of an endless array of legislative adjustments
to parole and sentencing procedures . . . .” Id. at 508.
Such an approach, guided by the admonition of this Court to
“ [focus] on the effect of the [change in the] law on the
inmate’s sentence,” Lynce, 519 U.S. at 444, yields a review
based upon the regulation in question, not a comparison between
two systems, as was engaged in by the Eleventh Circuit.? Aan
appropriate application of those factors to the change in the
frequency of parole reconsideration in Georgia, free from the
speculation engaged in by the Circuit Court, can only yield the
result that there is no ex post facto violation in the
retroactive application of this, rule change.

Respondent Jones complains that the change by the Board to

its rule extending the maximum “set-off~ period for parole

° The same i3, of course, true of any inmate serving a life sentaence in
Georgia, although the Board is only applying this policy to a limited class
of inmates.

! Such was the case in numerous other circuits and states that have applied
those notions to parole system changes within their own jurisdictions and
have found no violation of the Ex Post Facto Clause. See, e.g., Hill v.
Jackson, 64 F.3d 163 (4th Cir. 1995); Roller v. Gunn, 107 F.3d 227 (dth
Cir.), cert. denied, 522 U.5, 874 (1997); shabazz v. Gabry, 121 F.3d 909 (6th
Cir.}, cert. denied, 522 U.5. 1019 {1997); Furnazl v. Savaras, 914 P.2d 508
(Colo. 1396); Tuff v. State, 732 So. 2d 46]1 (Fla. 1990); Fletcher v.
Williams, 179 Ill. 2d 225 (1997); Jordan v. Tennesses Board of Paroles, 1997
Tenn. App. LEXIS 27.
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reconsideration to eight years 1s an ex post facto law. Neither
the Circuit Court below nor Jones has ever pointed to any fact,
statute, regulation, or policy that supports this claim.
Instead, they rely upon the assumption that more frequent

mandatory parole reconsideration leads to an earlier release

daté, and thus Jones’ sentence is extended by the amended
regulation; or, as stated by the Circuit Court, there is a
“sufficient risk” that the amendment would “increase the measure
of punishment attached to the crimes. ([Cits. Omitted].” Jones
v. Garner, 164 F.3d at 595,

The cornerstone of Jones’ argument, this alleged nexus
between reconsideration frequency and the length of
incarceration, cannot be proven. The Board has discietion over
the ultimate question of whether Jones will ever within his life '
span be released from confinement, and the Board has clearly
indicated in denying him pParole in 1995 (as it had done twice
previously) that “the main reasons for this decision cited by
the Board . . . are {the] circumstances and nature of offenses,

and multiple offenses.” Jones v. Garner, 164 F.3d at 594, 'n. 7.

Jones’ assertion, and the Eleventh Circuit’s decision, that the
application to him of a change in parole reconsideration
requirements is an ex post facto law is thus based solely upon

“the most speculative and attenuated possibility of producing

22



the prohibited effect of increasing the measure of punishment.”
Morales, 514 U.S. at 509.¢

Should this Court decide contrary to Petitlioners in this
cause, the effect will be to plunge the judiciary into the
“micromanagement of an endless array of legislative adjustments
to parole and sentencing procedures” warned of by this Court in
Morales. 514 U.S. 508-9. Such predicted consequences are no
mere hyperbole, as any observer of prisoner litigation is all
too well aware.

The Board’s policies and procedures clearly allow inmates
to bring matters before the Board at any time when the inmate
believes those matter warrant parole reconsideration. Likewise,
the Board, pursuant to public information or its own'
investigation, might well sua sponte decide it necessary to
reconsider inmates prior to their set-off reconsideration date.
Thus, concerns regarding extended periods of “parole

ineligibility” and “chances” for parole missed because of

reconsideration set-offs are the true hyperbole in this case.

! Given the Circuit Court’s previous holdings that Georgia's parole Board is
empowered with such broad discretion, and the Constitutional and statutory
provisions which undergird that conclusion, one is forced to speculate that
the Court below has concluded that, although it cannot compel the Board to
ekercise its discretion to releass any inmate, it can, and will, force the
Board to consider inmates for parcle on a schedule which it deems
appropriate. This premise rests upon the fallacious nexus between fraquent
reconsideration and earlier parole.
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C. THE ELEVENTH CIRCUIT’S ANALYSIS OF GEORGIA’S PAROLE
RECONSIDERATION SCHEME WAS ERRONEOUS AND MISAPPLIED
THIS COURT’S CLEAR PRECEDENTS.
The Eleventh Circuit erred in reversing the District
Court’s grant of summary judgment in favor of the Board, and

further erred in concluding that this Court’s decision in

California Department of Corrections v. Morales, 514 U.S. 499

(1895), did not overrule the Circuit Court’s previous decision

in Akins v. Snow, 922 F.2d 1558 (11°" Cir. 1991), but instead

reaffirmed “the correctness of our holding in that case.” Jones
V. Garner, 164 F.3d at 596. A review of the Circuit Court’s
decisions in both the present case and in Akins reveals that the
principal basis for the Court’s erroneous rulings in these cases
is its fundamental misunderstanding of the operation'of
Georgia’s parole system.

The Eleventh Circuit’s assumption in Akins, and later in
its decision in the present case, that there is an inherent
relationship between the frequency of mandateory parole

reconsideration and how soon an inmate is released from

confinement most clearly demonstrates its misunderstanding.

% This notion has been spacifically rejected by the Sixth Circuit Court of
Appeals, which found that “there exists no legal nexus between the decrease
of regularly scheduled parole hearings and eligibility for parcle,” based
upon Morales. Shabazz v. Gabry, 123 F.3d 909, 914 (6th Cir), cert. denied
722 U.§. 1019 (1997). The Court in Shabazz was openly critical of a lower
court which “relied upon an assortment of anecdotal observations and
speculation to conclude that the amendments may present sufficient risk of
increased punishment(, finding that such a} holding is erroneous in light of
{this Court’s] explicit rejection in Morales of the expansive view that ‘the
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See, e.9., Jones v. Garner, 164 F.3d at 591, n. 4; Akins, 922

F.2d at 1562. The Court’s misunderstanding of Georgia’s parole
system is further illustrated by its findings in Akins, which it

later reaffirmed in Jones v. Garner, that “a parole

reconsideration hearing is part of a prisoner’s parole

eligibility.” Jones v. Garner, 164 F.3d at 591, n. 4 (quoting

Akins, 922 F.2d at 1561-62).

Even assuming, arguendo, that parole eligibility is part of
an inmate’s sentence, that decision does not affect the inquiry
here because Jones became eligible for parole after serving
seven years of his second life sentence, at which time he was
immediately reviewed for parole, and denied. The Board
subsequently, based upon its clearly expressed polic;, “set~off*
its reconsideration of Jones for eight years,

The specific aspect of Georgia’s parole system that the
Court’s premise fails to consider is that Jones became eligible
for parole by operation of law after serving seven years of his
1982 life sentence, and he has remained eligible for parole
since that date. The Court’s conclusion that “eligibility in
the abstract is useless,” {Akins, 922 F.2d. 1562; Jones V.

Garner, 164 F.3d at 591, n. 4) fails to reckon with the reality

that, in life, we may be eligible for many positions, honors,

Ex Post Facto Clause forbids any legislative change that has any conceivable
risk of affecting a prisoner's punishment’.” Id. at 914-15,
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awards, or accolades, but it is the discretion of the decision-~
making body that may “keep” us from them, not “ineligibility.”
Under the Eleventh Circuit’s definition of parole eligibility,
the only time an inmate would be eligible for parole is the
precise moment when the inmate is actively being considered by
the Board.

Here, it is the discretion of the Board, lawfully granted
and lawfully exercised, that has kept Jones. from parole, not the
frequency or infrequency of his reconsideration. Any other
conclusion strains credulity and is unsupported by the record.
If the Court below had, as it claimed, focused upon “a
prisoner’s ultimate date of release . . . to determine whether
the change constitutes a ‘sufficient risk of increasing the
measure of punishment attached to the covered crimes’ {Jones v,
Garner, 164 F.3d at 593}, it could not have reached its
conclusion that the change in Georgia’s parole reconsideration
scheme was an ex post facto law.

Unfortunately, however, the Court engaged in precisely the
type of “speculative and attenuated” reasoning which this Court
has rejected. Morales, 514 U.S. at 509. As noted above,
because the ultimate decision of whether Jones will ever, during
the course of his natural life, be released from prison is now
and will always be within the discretion of the Board, he cannot

demonstrate beyond mere speculation that he will (or even may)
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remain in prison longer because the Board changed its

reconsideration schedule to allow themselves to review Jones as
infrequently as every eight years. This fact is underscored by
the further reality that the Board’'s particularized decision to
“set-off” Jones’ parole reconsideration for elight years was due

to its determination, pursuant to its own policy, that “it is

not reasonable to expect that parole will be granted during the
intervening years.” (J.A. S6).

The Court’s fundamental misunderstanding of Georgia’s
parole system, as discussed above and made evident in its
decision below and in Akins, has manifested itself in the
Circuit Court misapplying this Court’s decision in Morales to
the facts of the instant case.

Even a cursory review of the Eleventh Circuit’s decision
below reveals that its analysis of this Court’s rulings in
Morales is limited to a perfunctory application of the factors

deemed appropriate by this Court in that particular case. The

court below engaged in that perfunctory review process when it
“examine([d] the [Georgia] regulation in light of the factors
discussed in Morales and.{found] it to be wholly distinguishable
from the statute at issue in that case.” Id. at 553.

In reviewing the instant regqulation, the Eleventh Circuit
found that the “set of inmates whose parole consideration will

be affected by [the Georgia regulation] is thus bound to be far
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more sizeable than” the set in Morales. (Emphasis supplied).
1d. at 594. The Circuit Court then went on to say that "[t)his
set must . . . be comprised of many inmates who can expect at
some point to be paroled [emphasis supplied].” 1Id.*

The fact that the Georgia regulation applies to all life-
sentenced inmates is without significance. First, such
criticism smacks of the “micromanagement” warned against by this
Court in Morales, 514 U.S. at 508. Next, the Court below wholly
disregarded the evidence in the record, in the form of the
affidavit of the Board’s Director of Legal Services, who averred
that the Board’s set-off policy was applied to “life sentenced
inmates who have committed capital offenses and inmates serving
life sentences under Georgia’s Serious Violent Felony
Recidivists laws.” Also, as noted above in Petitioner’s factual
statement, the crimes for which Jones is incarcerated are
equally horrific to those committed by Morales, Lastly, the
Board is under no obligation to ever parole any inmate serving a
life sentence.

The Court below described Ga. Comp. R. & Regs. r. 475-3-

-05(2) as not “carefully tailored” to further the'iegitimate end

§ As noted above, the Cireult Court has previously held that the “substantial
discretion reserved by the Board belies any claim ko a reasonable expectation
of parols.” Sultenfuss v. Snow, 35 F.3d 1494, 1502 (ilth Cir.), cerr.
denied, 513 U.S5. 1191 {19935).
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of saving time and money and not increasing punishment.” That
criticism was comprised of several aspects, including the *“lack”
of a requirement to make any particularized findings in its
decision to “set-off” an inmate for a4 period beyond the previous
three year interval, the “lack” of “any sort of hearing on this
question,” and that the “default” frequency under the Georgia

regulation is “at least every eight years.” Jones v. Garner,

164 F.3d at 595,

The Circuit Court’s criticism stems, again, from a lack of
understanding about Georgia’s parole scheme. To hold that a
Board which is under no requirement, either constitutional or
statutory, to ever hold parole consideration hearings or make
particularized findings regarding the decision to deny parole to
an inmate should nonetheless be required to hold such hearings
or make such findings supporting a decision to delay

reconsideration for parole simply does not follow.® As the Court

’ This inquiry seems to be in conflict with this Court’s admonition in Lynce
that “to the extent that any purpose might be relevant in this case, it would
only be the purpose behind the” Board’'s 1995 amendments. Lynce, 519 U.S. at
433. An application of such mandate, mindful of the Board’s broad
discretion, leaves one to ask what possible purpose the Board could have had
to promulgate such a regulation other than to relieve itself of the continual
burden of reviewing inmates about whom it had determined *“it is not
reasonable to expect that parole would be granted during the intervening
years,” and focus upon the overwhelming remainder of thosae inmates under its
urisdietion.

Note, however, that among the reasons for denying parole to Jones and
setting off his reconsideration are the reasons stated in the Board’'s 1995
letter to him: i.e., the "circumstances and nature of the offense, and
multiple offenses.” Given the Board's reliance on such factors (which had
been statlc for 15 years) in denying parcle and setting off reconsideracion,
one wonders how Jones’ term of confinement is actually incrsased by setting
off his reconsideration for an additional five years, given his ability to
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cites nothing in support of its apparent belief in the
constitutional significance of this factor, it amounts only to
the type of “speculative and attenuated possibility of . . .
increasing the measure of punishment” which this Court held in
Morales was insufficient “under any threshold we might establish
under the Ex Post Facto Clause.” Id. at 509.°

Also, the Court below characterized the Board'’s “default”
reconsideration schedule as “at least every eight years.” This
conclusion is belied by Board procedure 4.110, which indicates
that “[alt the time the members vote to deny parole in a life
sentence case, the members will indicate the number of years the
inmate must serve prior to being next considered.” (J.A. 55-7).
Thus, there is no “default” set-off period, rather tLere is only
the individualized determination by the Board as to how long
that inmate’s next parole consideration should be deferred. The
Circuit Court’s formulaic approach to this scheme is best
summarized by its statement that “eight years is a long time.”

Jones v. Garner, 164 F.3d at 595. Given such an incredible

conclusion, the Eleventh Circuit found the Board’'s specific

pelicy, described above, to be inadequate.

bring important changes to the Board’s attention in the interim and request
expedited review.

' See 2lso, Shabazz v. Gabry, 123 F.3d 909, 915 (6th Cir.), cert. denied, 522
U.5. 1019 (1997) (“anecdotal observations and personal speculation” Provide
no basis for finding ex post facto violation).

¥ This conclusion clashes wicth the presumption in Georgia law, first Stated
by Justice Lumpkin of the Georgia Supreme Court in 1846 that "must not cthis
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Although the Circuit Court below tacitly acknowledges this
Court’s later clarifications of Morales made in Lynce, the
Eleventh Circuit fails to properly focus, as this Court
directed, on the effect of the law on the inmate’s sentence.
Lynce, 519 U.S. at 444. Had the Circuit Court held true to that
directive, it perhaps would have avoided the perfunctory

application of the factors of California’s law to that in

Georgia’s parole scheme. Instead, the Eleventh Circuit, bound
as it was to the erroneous notion of a nexus between the
frequencx of parole reconsideration and the date of release,
effectively limited this Court’s decision in Morales to its
facts. Such cannot be what this Court intended.

The fact-bound interpretation of this Court'’s d;cision in
Morales which was rendered by the Circuit Court below is

inconsistent with a system of federalism which allows states the

freedom to approach a problem from a variety of perspectives.

Court, in favor of Public Officers, presume that they discharged their duty,
in compliance with the law, in absence of all proof to the contrary?”
ex dem. Truluck, et al. v. Peeples,

1 Ga. 1 (1846). See alsc, Brantley v. Th son, 216 Ga. 164 (1960); Jarrett
v. City of Boston, 209 Ga. 530 (1953); Kirck v. State, 73 Ga. 620 (1884).
Moreover, the Board's policies and procedures in this regard are essentially
its own interpretation of the requirements upon it, which the Court below has
previously held to be "entitled to great deference, unless clearly
erroneous.” Sultenfuss v. Snow, 35 F.3d 1494, 1503 (1lth Cir.), ‘cert.
denied, 513 U.S, 1191 (1995),

Doe,

** Other jurisdictions have applied the holding in Morales to parole schema
changes more broad than thoses in that case, and have found those changes not
to be ex post facto laws. Thus, those decisions reject the limited
application given Morales by the Court below. Indeed, the Fourth Cireuit
Court of Appeals has explicitly rejected such a limited interpretation of
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The Circuit Court’s interpretation further fails to recognize
the organic nature of state law in a system of federalism. How
can Georgia be expected, based upon its vastly different
historical and constitutional underpinnings, to produce a parole
system identical to California’s? And, more importantly, why
should it, in a system of federalism, be expected to do so?u

In comparing, by rote, the characteristics of the
California statute in Morales to the Georgia parole scheme, the
Circuit Court has espoused a view that any system not exactly
like that reviewed in Morales is likely to be constitutionally
infirm if it is forced by burgeoning prison populations, limited
resources and limited time to change the frequency with which it
reviews inmates for parole. Such a conclusion fundamentally

misapplies this Court’s decision in Morales.

Morales. Roller . Gunn, 107 F.3d 227, 237 (dth Cir.), cert. denied, 522
U.S. 874 (1997); Hill v. Jackson, 64 F.3d 163 (4th Cir. 1995).

* This is not to say that the Court below erred in undertaking to review the
present matter to determine whether the rule in question is an ex post facto
law. Rather, the Court’s error was in drawing from this Court’s decision in
Morales a command to conduct such an analysis in a perfunctory and fact-
specific manner. To draw so little from this Court’s opinicn in Morales
ignores the fact that, given the paucity of cases which this Court can
consider each year, its decisions must be something more than mere fact-
specific rulings from which ne guidance can be drawn for other circumstances
faced by inferior Courts in the future.
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II. THE ELEVENTH CIRCUIT ERRONEOUSLY PLACED THE
BURDEN OF PROOF UPON PETITIONERS, CONTRARY
TO THIS COURT’S CLEAR DIRECTIVE IN MORALES.
The Eleventh Circuit reviewed the instant grant of summary
judgment by the District Court de nove.? In so doing, however,

the Court below erroneously placed the burden of proof upon the

Board. See, e.g., Jones v. Garner, 164 F.3d at 595-96.

At its essence, the opinion of the Circuit Court below
finds that the Board has not carried its burden of proving that,
in light of the Eleventh Circuit’s Previous opinion in Akins,
the amended regulation in question does not violate the Ex Post
Facto Clause. Thus, the Court below has apparently substituted
its holding in Akins for the requirement that Jones bear the
burden of proof, and has cast that burden, instead, upon the
Board to “prove the negative” that there is no ex post facto
violation in the retrospective application of that amended
regulation to Jones.

As this Court stated in Morales, “we have never suggested
that the challenging party may escape the ultimate burden of
establishing that the measure of punishment itself has changed.
Indeed, elimination of that burden would eviscerate the view of
the Ex Post Facto Clause that [was]) reaffirmed in [Collins v.
Youngblood, 497 U.S. 37 (1990)}.” 514 U.S, at 510, n. s.

Indeed, it is the presumption of the Circuit Court below (born,
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as set forth above, from its misunderstanding of Georgia’s
parcle scheme) that there is a nexus between the frequency of
mandated parole reconsideration and the date of release from
confinement which has been substituted herein below for the
burden of proving “that the measure of punishment has changed.”
Id.

The evidence produced by the Board demonstrated that Jones

had been considered for and denied parole in 1989, 1992, and

1995. Jones v. Garner, 164 F.3d at 590. Jones has never

demonstrated that his confinement has been lengthened by the
instant regulatory change. Indeed, as shown herein above, Jones
cannot demonstrate beyond mere supposition that his confinement
could be lengthened. Instead, in the proceedings belou, it was
the Circuit Court’s assumption that was substituted for that
proof, thereby shifting the burden to the Board. This was
error.!

The only claim posited by Jones (or, on his behalf by the
Circuit Court below) is the assumption, without proof, that the

increased interval between parole reconsideration reviews

‘! Packitt v. Prudential Ins. Co., 758 F.2d 1572 (11th Cir. 1985}.

' In Johnson v. Gomez, 92 F.3d 964 (9th Cir, 1996), cert. deniad, 520 U.s.
1242 (1997), the Ninth Circuit, applying this Court’s reasoning in Morales,
found that “[i]n this case, {the inmate] is similarly unable to demonstrate
that an increase in his punishment actually occurred, because, like Morales,
ke had not actually been parcled under the old law.” Johnson, 92 F.3d at
967.
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lengthened his sentence.!* Thus, the burden of proof has been
erroneously shifted to the Board.

Had the Eleventh Circuit followed the mandate of this court
in Morales and required of Jones the proof to support his claims
it, too, would have reached the inevitable conclusion that any
argument that the amendment in complained of herein is an ex
post facto law as applied to Jones is necessarily premised upon
supposition and assumption. That the Eleventh Circuit failed to
properly place the burden of proof, and thus failed to reach

that conclusion, is error requiring reversal.

 In Roller v. Gunn, 107 F.3d 227 (4th Cir.}, cert. denied, 522 U.S. 874
(1997), the Fourth Circuit Court of Appeals rejected as "conjecture” an
inmate’s unsubstantiated claims that a decrease in the required frequency of
parols reconsideration increased his punishment. Id. at 236. Such an
approach is consistent with this Court’s “sufficient risk of increasing the
measure of punishment” analysis in Morales, 514 U.5. at 509, because the
Fourth Circuit recognized that mere “conjecture” can never form the basis of
a “sufficient risk.”

35



CONCLUSION
WHEREFORE, for all the above and foregoing reasons,
Petitioner prays that this Honorable Court reverse the judgment
of the Eleventh Circuit Court of Appeals, and enter judgment in
favor of Petitioner.
Respectfully submitted,

THURBERT E. BAKER 033887
Attorney General
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Deputy Attorney General
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Counsel of Record

JACQUELINE F. BUNN 148662
Assistant Attorney General
PLEASE ADDRESS ALL
COMMUNICATIONS TO:

CHRISTOPHER S. BRASHER

Senlor Assistant Attorney General
40 Capitol Square, S. W.

Atlanta, GA 30334-1300

Telephone: (404) 657-398

36



STATE OF GEORGIA

COUNTYOF T U (v

The undersigned, being a nominee for appointment by the Govemor of the State of Georgia, to a position of
Judge in one of the courts in this State and being fully cognizant of the responsibility to the public, the
Bench and the Bar of this State, lodged with the Judicial Nominating Commission of the State of Georgia in
the selection of persons to be submitted to the Governor foor any such appointment do horeby:

1. Authorize the State Bar of Georgia and its Disciplinary Board (and the disciplinary authority of any
other state in which the undersigned may have practiced law) andfor the Judicial Qualifications
Commission of the State of Georgia to answer any inquiries, questions or interrogalories concerning
the undersigned which may be submitted to them by the Judicial Nominating Commission of the
Siate of Georgia or its authorized representative, and 1o give full and complete information
regarding the undersigned in any of their files and to permit said Commission or its authorized
representalive to inspect and make copies of any documents, records and other information
concerning the undersigned and any complainl which might have been made against the
undersigned at any time whatsoever:

2. Does hereby relense and exonerate the Govenor of the State of Georgia, the State Bar of Georgla,
the Judicial Nominating Commission of the State of Georgia, the Judicial Qualifications
Commission of the State of Georgia, and every other person, firm, officer, corporation, association,
organization or institution which might be involved in complying with, or receiving information
under, the authorization and request made herein from any and all liability of every nature and kind
growing out of or in any wise pertaining to compliance with this authorization.and request.

g EESE WHEREOF the undersigned h »Qmu seal this 0~ day of
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STATE OF GEORGIA
countyor el o

The undersigned, being 2 nominee for appointment by the Governor of the State of Georgia, to a position of
Judge in one of the courts in this State and being fully cognizant of the responsibility to the pablic, the
Bench and the Bar of this State, lodged with the Judicial Nominating Commission of the State of Georgia in
the selection of persons to be submitted to the Governor for any such appointment do hereby: _

1. Authorize the State Bar of Georgila and its Disciplinary Board (and the disciplinary authority of any
other state in which the undersigned may have practiced law) and/or the Judicial Qualifications
Commission of the State of Georgia to answer any inquiries, questions or interrogatorios concerning
the undersigned which may be submiited to them by the Judicial Nominating Commission of the
State of Georgia or its authorized representative, and to give full and complete information
regarding the undersigned in any of their files and to permit said Commission or its authorized
representative to inspect and make coples of any documents, records and other information
concerning the undersigned and any complaint which might have been made against the
undersigned at any time whatsoever:

2. Does hereby release and exonerate the Governor of the State of Georgia, the State Bar of Georgia,
the Judicial Nominating Commission of the State of Georgia, the Judicial Qualifications
Commission of the State of Georgie, and every other person, firm, officer, corporation, association,
organization or institution which might be involved in complying with, or receiving information
under, the authorization and request made herein from any and all liability of every nature and kind
growing out of or in any wise pertaining to compliance with this authorizatio request,

ITNESS WHEREOF the undersigned has set hi
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