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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT
SJC No. 13152

CAROLE A. ASHE and JESSICA M. ASHE,
CO-CONSERVATORS
OF THOMAS A. ASHE,

Plaintiffs — Appellants

SHAWMUT WOODWORKING &
SUPPLY, INC. ET AL.,

)
)
)
)
)
V. )
)
)
)
Defendants — Appellees )

)

STATEMENT OF ISSUES

Whether the trial court erred as a matter of law in ordering plaintiffs’ conservatee
to submit to a neuropsychological exam pursuant to Mass. R. Civ. P. 35 by a non-
physician.

Whether the trial court erred as a matter of law in ordering plaintiffs’ conservatee
to submit to a neuropsychological exam where the defendant failed to establish
good cause for such an exam as required by Mass. R. Civ. P. 35.

Whether the trial court erred as a matter of law in ordering plaintiffs’ conservatee
to submit to a neuropsychological exam where the defendant failed to provide the
requisite notice mandated by Mass. R. Civ. P. 35, including the time, place,
manner, conditions and scope of the examination.

STATEMENT OF THE CASE

The plaintiffs filed this action in March 2017 for injuries sustained by their
conservatee, Thomas M. Ashe (“Ashe”), on August 23, 2016 when he fell
approximately 45 feet from scaffolding at a construction site located at Gordon

Hall, Harvard Medical School, in Boston, Massachusetts where he was working as
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a bricklayer employed by Haven Restoration (“Haven”). The complaint alleged
negligence against the co-defendants, Shawmut Woodworking & Supply, Inc.
d/b/a Shawmut Design & Construction, the general contractor (““Shawmut”,
“Defendant”) and Lanco Scaffolding, Inc. (“Lanco’) the scaffolding installer, and
asserts that the fall was caused by the unsafe condition of the scaffolding. (App.
003-010).

As a result of the fall, Ashe suffered serious and permanent injuries
necessitating the appointment of his sister, Carol A. Ashe, and his daughter, Jessica
M. Ashe, as his permanent co-conservators, and his sister, Carol A. Ashe as his
permanent guardian. (Suffolk County Probate Court Docket No. 16P2005). In that
capacity, they are serving as plaintiffs in this action. (App. 003).

Shawmut subsequently filed a motion for examination of Ashe pursuant to
Mass. R. Civ. P. 35 by Karen A. Postal (“Postal”), a neuropsychologist whom it
had retained as an expert. (App. 032-091). The motion was allowed by the trial
court on March 4, 2021. (App. 027, 028). Thereafter, the plaintiffs filed a Petition
for Interlocutory Review by a Single Justice of the Appeals Court seeking to vacate
the order and remand the case to the Superior Court with direction to deny the
motion because Postal is not a physician as required by Rule 35. Alternatively, the
plaintiffs requested leave to appeal the issue of whether a superior court judge has

the authority to expand Rule 35 so as to include physical and mental examinations
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by non-physicians. The Single Justice granted the appeal on April 15, 2021 to
provide for review before the full court. The Single Justice also stayed the trial
judge’s order for a Rule 35 examination of Ashe. (App. 200). Simultaneously, the
plaintiffs filed an application for Direct Appellate Review by the Supreme Judicial
Court of the trial court’s order pursuant to Mass. R. App P. 11 which was allowed
by this Court on July 29, 2021. (App. 202-203).

STATEMENT OF FACTS

Ashe has alleged serious and permanent injuries, including fractures to
almost every bone in his face, several bones in his skull, and traumatic brain
injuries. (App. 097). He was hospitalized at the Brigham & Women’s Hospital
and Spaulding Rehabilitation Hospital, both in Boston, Massachusetts for over two
months, has had multiple surgeries to reconstruct the bones in his face and head,
and several surgeries on his right eye. As a result of the accident, he is blind in his
left eye and has limited vision in his right. (App. 097).

The plaintiffs have produced all of Ashe’s medical records to the defendant
dating from 10 years prior to the fall to the present. Notably, these records include
two evaluations dated January 17, 2017 and May 7, 2018 that were performed by
neuropsychologist, Jeffrey Sheer, Ph. D (““Sheer”) at the request of Ashe’s treating
physician. (App. 055-077). In his reports, Sheer opined that Ashe suffered from

functional deficits in memory, attention, and executive function (among other
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shortcomings) and that his performance was below his pre-incident baseline
condition. (App. 055-077). The plaintiffs have advised the defendant that they do
not intend to call Sheer as an expert witness in their case-in-chief, nor have they
disclosed any other neuropsychologist as an expert witness.

Additionally, the defendant has been provided with all of Ashe’s pre-fall
psychiatric treatment and counseling records dating back to 2008, as well as his
post-fall psychiatric and counseling records from Brigham & Women’s Hospital
where he was treated by psychiatrist, Jessica Harder, M.D., between May 2017
and January 2018. (App. 098). The defendant also has all of Ashe’s records from
Stephanie Joyce Cho, M.D., of the Spaulding Rehabilitation Hospital’s
NeuroRehab clinic. (App. 098). Further, the defendants have deposed Ashe on
three separate occasions. (App. 098).

Finally, on March 4, 2021, the trial court ordered Ashe to submit to a Rule
35 examination by the defendant’s board-certified neurologist, Gerard D’ Alton,
M.D., a physician. (App. 167).

SUMMARY OF ARGUMENT

The trial court erred as a matter of law in allowing the defendant’s motion
for an order that Ashe submit to a neuropsychological exam by a non-physician.

Not only did this order contravene the plain language of Rule 35 which clearly and
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unambiguously provides that such examinations be conducted only by a physician,
(Infra 11-14), it also ignores the overwhelming case law that confirms this
interpretation. (Infra 14-20). A more expansive definition of physician would not
advance the purpose of Rule 35. (Infra 19, 20).

Further, the defendant neither pleaded nor established good cause to justify
an examination by a non-qualifying practitioner. (Infra 20, 22). Here, the
purported rationale for the order, namely that the examination by the defendant’s
expert would promote a level playing field by allowing the defendant the same
opportunity as the plaintiffs to evaluate Ashe’s condition, misstates the evidence.
The facts simply do not show a prejudicial disparity between the parties with
respect to discovery but instead demonstrate that they possess identical information
upon which they can develop their respective cases. (Infra 22, 23).

Finally, the defendant wholly ignored the notice requirement set forth in
Rule 35 by failing to specify the time, place, manner, conditions and scope of the
examination thus negating the trial court’s ability to assess whether good cause for
it even existed. (Infra 23-25).

ARGUMENT

Standard of Review

The trial judge’s misinterpretation of Rule 35 to allow an examination of

Ashe by a neuropsychologist was an error of law mandating reversal by this Court.

010



See Adoption of Iliana, 96 Mass. App. Ct. 397 (2019) (trial judge misconstrued

statute to limit mother’s expert to those clinicians who treated her child constituted
reversible error where statute had no such disqualifier).! On appeal, the court

reviews questions of statutory interpretation de novo. Meikle v. Nurse, 474 Mass.

207,209 (2016). In so doing, the court applies “the general and familiar rule ...
that a statute must be interpreted according to the intent of the Legislature
ascertained from all its words construed by the ordinary and approved usage of the
language, considered in connection with the cause of its enactment, the mischief or
imperfection to be remedied and the main object to be accomplished. Id. at 210

citing Lowery v. Klemm, 446 Mass. 572, 576-77 (2006), quoting Hanlon v.

Rollins, 286 Mass. 444,447 (1934).” Accordingly, the language of a statute is
interpreted in accordance with its plain meaning, and if the language is clear and

unambiguous, it is conclusive as to the intent of the Legislature. Commissioner of

Correction v. Superior Court Dep’t of the Trial Court for the County of Worcester,

446 Mass. 123, 124 (2006) citing Commonwealth v. Clerk-Magistrate of the W.

! The defendant prefers to characterize this case as a discovery matter over which
the trial court has broad discretion. The defendant contends that by allowing the
Rule 35 motion, the court was simply “leveling the playing field by permitting
‘fulsome discovery’ and equal access to the evidence for both parties.” Opposition
of Defendant to Plaintiffs’ Petition for Relief Under G.L. c. 231, s. 118. While the
plaintiffs acknowledge that a trial judge has such discretion, it cannot level the
playing field by redrafting the applicable rules. Accordingly, under this analysis,
the trial court’s ruling was an abuse of that discretion.
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Roxbury Div. of the Dist. Court Dep’t., 439 Mass. 352, 355-56 (2003). See Ciani

v. MacGrath, 481 Mass. 174, 178 (2019) (“Ordinarily, where the language of a

statute is plain and unambiguous, it is conclusive as to legislative intent.”)
(citations omitted). However, where the language is not conclusive, the court may
look to extrinsic sources such as legislative history or other statutes for assistance.
Id. The principal objective is to ascertain and effectuate the intent of the
Legislature in a way that is consonant with sound reason and common sense. 1d.
See also G.L. pt. 1, title 1 c. 4, s. 6 (rules for construction of statutes) (“Words and
phrases shall be construed according to the common and approved usage of the
language ...”). The language of a statute is not to be enlarged or limited by
construction unless its object and plain meaning require it. Victor v.

Commonwealth, 473 Mass. 793 (1996).

Rule 35 Must be Construed According to its Plain Meaning

In this case, it is indisputable that Rule 35 governs the examination of a
party when the physical or mental condition of that party is in controversy. Rule 35
unequivocally states in pertinent part:

When the mental or physical condition (including the blood group) of a party, or of
a person in the custody or under the legal control of a party, is in controversy, the
court in which the action is pending may order the party to submit to a physical or
mental examination by a physician or to produce for examination the person in his
custody or legal control. Mass. R. Civ. P. 35 (a) (emphasis added).

012



Likewise, Rule 35 (b) is entitled “Report of examining physician,”
confirming that the rule contemplates that only physicians are authorized to
conduct the examinations. Mass. R. Civ. P. 35 (b). See also 7 James W. Smith and

Hiller B. Zobel, Massachusetts Practice, Rules Practice, Rules 17-37, s. 35.5 at 386

(1*" ed. 1975) (“Rule 35 authorizes examinations only by a physician.”).

“Physician” is commonly defined as “a person skilled in the art of healing
specifically: one educated, clinically experienced and licensed to practice medicine
as usually distinguished from surgery.” Merriam-Webster.com Dictionary.
Massachusetts General Laws similarly define physician. See G.L. c.112 s. 8A (“No
person may, directly or indirectly, use the title “physician” ... or in any other
manner to indicate or imply in any way that such person offers to engage or
engages in the practice of medicine or in the provision of health care services to
patients within the commonwealth who is not registered by the board of

registration in medicine as a physician under section 2.”). See generally Comm. v.

One 1987 Mercury Cougar Automobile, 413 Mass. 534 (1992) (while courts

should look to dictionary and other accepted meanings in other legal contexts, their
interpretation must be faithful to the purpose and construction of the statute as a
whole). Conspicuously, neither definition includes any mention of a

neuropsychologist. Because the defendant’s proposed expert does not hold a
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medical degree and is unlicensed to practice medicine, she is unqualified to
conduct a Rule 35 examination under the plain and ordinary meaning of the rule.
Although this State’s highest court has not opined on whether Rule 35 would
allow an examination by a non-physician, as sought in this case and which is the
subject of the plaintiffs’ Application for Direct Appellate Review, generally the
trial courts have refused to do so based on the plain meaning of the rule. See, e.g.,

Machado v. Calais Motors, No. 2006-01420 (Bristol Superior Court) (May 12,

2011) (Dupuis, J) (motion for examination by vocational expert denied); Patterson

v. Hallamore et al, No. 2005-00540 (Norfolk Superior Court) (September 6, 2007)
(Grabau, J), (the court denied the defendant’s motion either to compel the plaintiff
to undergo vocational testing or to preclude the plaintiff’s vocational expert from

testifying); Morin v. Lane Construction Company, No. 04-190 (Hampton Superior

Court) (July 9, 2007) (motion for examination by rehabilitation counselor denied
with court stating “As rule 35 ... provides for examination by a physician; as the
defendant’s proposed examination would be by a rehabilitation counselor who is
not a physician...the Defendant’s Emergency Motion for Leave to Conduct
Vocational Rehabilitation Evaluation and Testing is denied.”).

The appeals courts have taken a similar position. See Melody v. MBTA,

Appeals Court 04-J-554 (November 24, 2004) (Berry, J) (he Appeals Court

overturned the trial judge’s order for a vocational examination under Rule 35,
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concluding that since the express language of Rule 35 limits examinations to
physicians, it was an error to exceed that specific provision of the rule to allow the

proposed assessment); Robinson v. Prudential Ins. Co. of America, 56 Mass. App.

Ct.244, 248-51 (2002), (the Appeals Court concluded that only a physician, as
opposed to a nurse or nurse practitioner, could perform a “medical examination.”).?
Significantly, the trial courts have repeatedly applied the reasoning in Melody to
deny requests under Rule 35 for neuropsychological examinations by non-
physicians, as sought here.

Indeed, one court expressly disallowed an examination by Postal, the

defendant’s proposed expert in this case. Specifically, in Coyman v. Turner

Construction, No. 1684CV02449 (Suffolk Superior Court) (December 21, 2017)

(Kazanjian, J), the trial court denied the defendant’s motion for Postal to conduct a
Rule 35 neuropsychological examination because “Dr. Postal is not a physician”
and “there is no basis under Rule 35 or otherwise for the Court to order an

examination.”

2 Even the majority of commentators opine that Rule 35 examinations are likely
limited to physicians based on the plain language of the rule. See Palmer v. Youth
Opportunities Upheld, Inc., 18 Mass. L. Rptr. 301, No. WOCV20012151A,
2004WL2341571, *4 (Oct. 5, 2004) citing 49 Lauriat, McChesney, Gordon, and
Rainer, Mass. Practice, Discovery s. 7.2 at 587 (2002) (The rule does not define the
term “physician,” and thus it is not clear from the face of the rule whether
examinations by any other type of expert other than a physician are allowed) and
James W. Smith & Hiller B. Zobel, supra (Rule 35 “should probably be limited to
an individual licensed to practice medicine in Massachusetts).
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Similarly, in Craffey v. Embree Construction Group, No. 13-01232 (Norfolk

Superior Court) (February 23, 2015) (Wilkins, J), the court likewise denied the
defendant’s request for a neuropsychological examination of the plaintiff because

the proposed neuropsychologist, William Stone, Ph.D., “is not a physician.” In

Gomes v. Brian Taxi, Inc., No. 2006-3190 (Suffolk Superior Court) (April

24,2008) (Giles, J), the court refused a defense request for neuropsychological
evaluation because “Dr. Hebben is not a physician pursuant to Mass. R. Civ. P.
35.”

In Morrison et al v. Wilson et al, No. 2007-03495 (Middlesex Superior

Court) (November 26, 2008) (Haggerty, J), the trial judge denied a Rule 35 motion
for a neuropsychological examination because “Rule 35 is limited to a physician.”

More recently, in Kinsala v. Cavanaugh, No. 2015-0264 (Suffolk Superior

Court) (March 22, 2017) (Wilkins, J), the defendants’ request for a
neuropsychological examination of the plaintiff was denied because the court
found that “a Ph.D. psychologist is not a physician within the meaning of Mass. R.
Civ. P. 35.” The judge further added that the “[d]efendant’s remedy is to find a
physician who meets the language of Rule 35.” The same reasoning applies to this

case.

Finally, in Son Treme et al v. Michael Shea, et al, No. 2016-0208

(Hampshire Superior Court) (May 28, 2020), the defendants’ request for a
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neuropsychological examination by a non-physician was denied because the court
found that, “case law favors the plaintiffs regarding the need to have a physician
conduct the examinations.” The court further stated that, “[t]he Single Justice
decision of Justice Berry in 2004 adheres to the language in the Rule that ‘a

physician’ means a medical doctor and not a psychologist. See Meldoy v. MBTA,

(sic) Appeals Court 04-J-5534 (2004). This ruling has been consistently, although
not universally, applied in the Superior Court.”

Nor would a more expansive reading of Rule 35 advance the purposes of
that rule or the rules of procedure more broadly. See Mass. R. Civ. P. 1 (The rules
should be construed, administered, and employed by the court and the parties to
secure the just, speedy, and inexpensive determination of every action and
proceeding.”). As discussed more fully below, a motion for examination under
Rule 35 (a) is not allowed as a matter of routine and requires a greater showing of

need than is met merely by demonstrating that such an examination will yield

relevant evidence. See Doe v. Senchal, 431 Mass. 78, 82 (20000 (“Parties to a

civil action generally may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending action. ...Rule 35(a)
by its express terms is more restrictive, requiring a greater showing of need.”)

(citations omitted).
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Accordingly, the plain meaning and intent of Rule 35 compels this Court to
find that where such an examination is warranted, it must be performed by a
physician.

Extrinsic Sources Confirm that a Rule 35 Examination Should be Conducted
by A Physician

Although unnecessary because of the clear and unambiguous language of
Rule 35, an examination of extrinsic materials bolsters this restricted interpretation

of the term physician. See Globe Newspaper Company v. Superior Ct, 379 Mass,

846, 851 (1980) (“Words or phrases in a statute are to be given their ordinary
meaning. They are to be construed according to their natural import and approved
usage.... The statutory language itself is the principal source of insight into the
legislative purpose... Where the language of the statute is plain and unambiguous
... legislative history is not ordinarily a proper source of construction. However, if
language is unclear, a court may look to outside sources for assistance in
determining the correct construction.”) (citations omitted).

“Physician” is used in numerous occasions throughout the Massachusetts
General Laws. And, in certain contexts has been expanded by the Legislature to
encompass other professionals. See, e.g., G. L. c. 94C, s. 1 (pertaining to controlled
substances); c. 176B, s. 1 (pertaining to medical service corporations); c. 112, s.
163 (pertaining to mental health professionals); c. 233, s. 79G (pertaining to the

admissibility of evidence of medical and hospital records). Significantly, G. L. c.
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111, s. 222 which addresses interscholastic athletic head injury safety training
programs, expressly differentiates between physicians and neuropsychologists.
Had the Legislature seen fit to extend the application of Rule 35 to
neuropsychologists, as sought here, it could have done so.

Nor does the analogous federal rule mandate broadening a Rule 35
examination under state law. In 1988, Fed. R. Civ. P. 35 substituted “physical
examination by a physician, or mental examination by a physician or psychologist”

for the term “physical or mental examination by a physician.” This revision thus

suggests that the term “physician” did not include psychologist. See generally

Harborview Residents’ Committee, Inc. v. Quincy Housing Authority, 368 Mass.

425 (1995) (applying maxim of statutory construction that an expression of one
thing 1s an implied exclusion of other things omitted from the statute). The federal
rule was again revised in 1991 to allow for “a physical or mental examination by a
suitably licensed or certified examiner.” (Emphasis added). As explained in the
Notes of Advisory Committee on Rules, while the 1988 amendment authorized
mental examinations by licensed clinical psychologists, the 1991 revision extended
that amendment to include other certified or licensed professionals, such as dentists
or occupational therapists, who are not physicians or clinical psychologists, but
who may be well-qualified to give valuable testimony about the physical or mental

condition that is the subject of dispute. The Notes emphasize that the amendments
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focused on the suitability of the examiner, stating, “The court is thus expressly
authorized to assess the credentials of the examiner to assure that no person is
subjected to a court-ordered examination by an examiner whose testimony would
be of such limited value that it would be unjust to require the person to undergo the
invasion of privacy associated with the examination.” Fed. R. Civ. P. 35 advisory
committee’s note — 1991 amendment.

The Kinsala court squarely addressed the effect of the revised federal rule on
its interpretation of Mass. R. Civ. P. 35 and rejected expanding the plain language
of the state rule. In so holding, the court stated, “The need to amend the federal
rule may suggest a need to amend Mass. R. Civ. P. 35 but does not alter the plain

meaning of the Massachusetts rule.” Kinsala v. Cavanaugh, Suffolk Superior

Court, Civil Action No. 2015-0264. See also Palmer v. Youth Opportunities, 18

Mass. L. Rptr 301 (2004) (although changes to the federal rule could be regarded
as persuasive evidence, it was not binding authority).

Because the Legislature has not chosen to expand the definition of physician
for purposes of Rule 35 despite its willingness to do so in other contexts and
notwithstanding the revisions to the analogous federal rule, this Court should
adhere to established rules of statutory construction and affirm that only physicians

are authorized to conduct physical or mental examinations under Mass. R. Civ. P.

35.
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The Defendant Did Not Establish Good Cause for a Rule 35 Examination

Mass. R. Civ. P. 35 provides that an order for an examination “may be made
only on motion for good cause shown.” A finding of good cause imposes a high

bar and necessitates a greater showing of need than is met merely by demonstrating

that such an examination will yield relevant evidence. See Doe v. Senchal, 431
Mass. at 81. Accordingly, in every case where a party requests a mental or
physical examination, a judge must decide as an initial matter whether the party
has adequately demonstrated the existence of the Rule’s requirements that the
medical condition alleged be in controversy and that the movant has established
good cause for the test to proceed. Id. at 82-83 “[T]he requirements of rule 35 are
not met ‘by mere conclusory allegations of the pleadings — nor by mere relevance
to the case - but require an affirmative showing by the movant that each condition
as to which the examination is sought is really and genuinely in controversy and
that good cause exists for ordering each particular examination.”) quoting

Schlagenhauf v. Holder, 379 U.S. 104, 118-19 (1964) (discussing federal

counterpart to Rule 35).

In assessing whether good cause for an examination exists, the court focuses
on whether the parties have equal access to medical evidence in order to ensure
that the rules achieve their stated policy goal of “secur[ing] the just, speedy, and

inexpensive determination of the action.” Palmer v. Youth Opportunities, 18 Mass.
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L. Rprt 301, No. WOCV20012151 A, 2004 WL 2341571 ( Oct. 4, 2004) (quoting
Mass. R. Civ. P. 1). The court has specifically enumerated the factors to be
considered in evaluating whether good cause exists, including whether: (1) the
movant has exhausted all other means of discovery; (2) there are any other sources
for this information or whether the examination will be the only source of evidence
on this issue; (3) the movant already possesses such information; (4) the party to be
examined will assert the condition at trial and present expert testimony of his/her
own in support of the claim; (5) the requested examination presents a risk of harm
to the examinee; and (6) the age and condition of the person to be examined. Id.
2004 WL2341571 at *3. Merely alleging that the plaintiff intends to make his/her
physical condition an issue at trial, without more, is not a sufficient showing of
good cause to the degree necessary to order a Rule 35 examination. Id. at 4.

Notably, the defendant failed either to mention good cause in its motion for
an examination or set forth any reasons that would otherwise establish it, thereby
invalidating the motion on its face. Nonetheless, the facts of this case simply do
not support a finding of good cause that would justify yet another examination of
Ashe by Postal. The plaintiffs have already produced and/or the defendant has
obtained by subpoena, all of Ashe’s medical and psychiatric records from 10 years
prior to the accident to the present. These records include two evaluations

following the accident that were performed by an independent neuropsychologist,
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Sheer, at the request of Ashe’s treating physician. These materials are in the
defendant’s possession and can be reviewed and commented upon by Postal
without subjecting Ashe, who is in a delicate medical condition, to further intrusive
examinations. Moreover, the defendant has failed to proffer testimony from Postal
by way of an affidavit to inform the court why good cause for another
neuropsychology examination exists. Further, the defendant has had every
opportunity to comply with Rule 35 by finding a qualifying physician and, in fact,
has finally done so. Lastly, the plaintiffs have advised the defendant that they do
not intend to present either Sheer or another neuropsychologist as their expert
witness. These facts, in combination, demonstrate that good cause does not exist to
compel an evaluation by Postal.

Accordingly, the trial judge’s purported rationale for allowing the exam in
this case, namely that it was “leveling the playing field by permitting fulsome
discovery and equal access to the evidence for both parties” misstates the evidence.
The facts here do not show a prejudicial disparity between the parties with respect
to discovery, but conversely, demonstrate that they possess identical information
on which they can develop their cases.

The Defendant Failed to Comply with the Notice Requirement of Rule 35

Integrally related to the showing of good cause is the additional provision

required by Rule 35 that the party seeking an examination “specify the time, place,
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manner, conditions, and scope of the examination and the person or persons by
whom it is to be made.” Mass. R. Civ. P. 35(a). Here, the defendant failed to
comply with this requirement either in its initial correspondence pursuant to Rule
9C dated March 11, 2020 requesting that the plaintiffs voluntarily produce Ashe
for an examination by Postal, or in its subsequent Motion for Examination. In light
of Ashe’s fragile medical condition and consequential conservatorship, such
information was critical in order for the trial court to assess properly whether good
cause existed for a Rule 35 examination.

It is also noteworthy that the defendant’s request for an examination was
made well past the expiration of the discovery deadline. Courts that have analyzed
the issue of whether a Rule 35 examination can be had outside the discovery
deadline have held that “ ‘good cause’ requires the movant to demonstrate that it
has been diligent in attempting to meet deadlines and that it has a good explanation
for its delay.” 49A Massachusetts Practice, Lauriat, McChesney, Gordon, Rainer
Discovery, §9:3 (May 2020). In this case, the defendant has not been diligent with
respect to meeting the discovery deadline and has not offered a good explanation
for its delayed request for a Rule 35 examination. The initial discovery deadline
expired on January 2, 2018. The parties agreed to extend the deadline twice, most
recently to December 15, 2019. The defendant has known since 2017 that Ashe

suffered a traumatic brain injury in his fall and has had ample opportunity to
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review Dr. Sheer’s 2017 and 2018 evaluations of Ashe. However, the defendant
chose to wait until April 2020 to serve this motion and has set forth no good reason
for its failure to bring the motion within the extensive discovery period. The
defendant’s untimely request further underscores its lack of good cause for a Rule
35 examination.

CONCLUSION

For the reasons set forth above, the plaintiffs respectfully request that this Court:
a. Reverse the trial court’s decision to allow a Rule 35 examination of the
plaintiffs’ conservatee by Postal; and
b. Grant such other relief as is just and equitable.
August 5, 2021 Respectfully submitted,
For the Appellants,
Carol A. Ashe and Jessica M. Ashe,
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By their attorneys,
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§ 9:3. Physical and mental examination—Generally, 49A Mass. Prac., Discovery § 9:3

49A Mass. Prac., Discovery § 9:3

Massachusetts Practice Series TM  July 2021 Update

Discovery
Honorable Peter M. Lauriat®, S. Elaine McChesneyal, William H. Gordon®, Andrew A. Rainer®

Chapter 9. Physical and Mental Examinations of Persons

A. Commentary

§ 9:3. Physical and mental examination—Generally

In practice, mental and physical examinations are generally conducted as a result of stipulations between the par‘cies.1 Mass.
R. Civ. P. 35 exists for those instances where the parties are unable to agree whether such an examination should occur or on

the parameters of the examination.?

Rule 35 contemplates a three-step process: a motion, a showing of good cause, and an order of the court. Rule 35 permits an
examination where the mental or physical condition of a party (or person in the custody or under the legal control of a party) is

“in controversy”;3 however, permission must be given by order of a court, and only on motion “for good cause shown,” with
notice to the person to be examined and to all parties, and with specification of the time, place, manner, conditions and scope

of the examination and the person or persons by whom the examination is to be made.*

A party is not entitled to an examination unless a dispute arises as to the physical or mental condition of another party or an
individual controlled by that party, i.e., the “in controversy” requirement of Mass. R. Civ. P. 35. Ordinarily, where a plaintiff
places his own condition directly in issue, such as in a personal injury action, the other party is entitled to request an examination

under this rule. The same is also true where a party bases a defense on its own condition, such as an insanity defense,5 a claim
of incapacity or incompetency, or a defense that the defendant did not commit or was physically incapable of the act of which

he is accused.® Where one party places another party's condition at issue, however, such as where one co-defendant alleges that
another co-defendant caused an accident due to physical and mental impairment, the moving party has an affirmative burden

to come forward with a showing that the condition is “in controversy” and that there is “good cause” to order an examination.’

Rule 35 has also been applied to secure the taking of samples of bodily fluids or buccal swabs, such as in efforts to secure
materials for DNA tes‘cing.8 Generally speaking, courts will apply Rule 35's requirements that the specimen sought be clearly

“relevant” to a “claim” in the case as balanced against the intrusion on the privacy of the person from whom the sample is taken.”

A party seeking to conduct a physical or mental examination must move for a court order. The rule states that “the court in
which the action is pending may order the party to submit to a physical or mental examination by a physician or to produce

for examination the person in his custody or legal control.”'® Whether to grant such an order “is addressed to the court's sound
discretion and depends upon a showing of good cause.”!! Rule 35 “requires discriminating application by the trial judge, who

must decide ... whether the party requesting a mental or physical examination has adequately demonstrated the existence of

the Rule's requirements.”12

The importance of a Rule 35 medical examination cannot be overstated in those cases where a party's physical or mental

condition is truly at issue. This examination may be the only real opportunity a party has to ascertain the existence and true extent
of the other party's claimed injuries. The Rule 35 examination is a valuable tool not only for trial preparation purposes but also
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for evaluation of the case. It may provide the basis for a decision by a defendant whether to proceed to trial or whether to settle
the case and, if so, for what amount. The threat of a Rule 35 medical examination may also be very powerful. Some claimants,
when faced with a Rule 35 motion, will voluntarily dismiss or modify their claims in order to avoid such an examination.

Whether the request for an independent medical examination is deemed “fact discovery” or “expert discovery” depends on the
facts and circumstances of the particular case, and counsel must take care that its request for such an examination be made

within the applicable scheduling order deadlines.'® Courts that treat Rule 35 examinations as discovery devices tend to look

unfavorably on requests for IMEs outside the discovery deadlines.'*

Some courts analyze this issue (whether a Rule 35 examination can be had outside the discovery deadlines) under the “good
cause” prong of Rule 35, holding that “good cause” requires the movant to demonstrate that it has been diligent in attempting
to meet deadlines and that it has a good explanation for its delay. If good cause is shown, the examination is allowed even

though the discovery deadline has passed.15 However, absent good cause, an examination request made outside the discovery

deadline may be denied.'® Rule 35 itself contains no deadline for when a request for an examination must be made, other than
to state the action must be “pending.”

In the federal courts, there is further inconsistency in how the courts deal with the Rule 26 expert disclosure deadline and the
timing of a Rule 35 examination and report, with some courts treating the two rules as completely independent, and other courts

applying the Rule 26 expert deadlines to the Rule 35 reports.17 The problem is that if the examining party wishes to call the
examining physician as a testifying expert at trial, then that expert's report, i.e., the Rule 35 report, must be produced by the
Rule 26 deadline. Given the varying approaches to this issue, the prudent approach is to assume that a Rule 35 examination is
subject to the Rule 26 deadline for expert designation unless the scheduling order is otherwise clear on the issue. In any case,
where a Rule 35 examination may be a possibility, counsel is well advised to seek modification of any scheduling order at the
outset of the case to address the issue, or to otherwise seek clarification from the court.

Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

Footnotes

a0 Associate Justice, Massachusetts Superior Court.

al Of The Massachusetts Bar.

a2 Of The Massachusetts Bar.

a3 Of The Massachusetts Bar.
See § 9:27: Stipulation as to Examination by Physician.

2 A medical examination may also be ordered pursuant to a cooperation clause in an insurance contract, even
in the absence of Rule 35 “good cause.” Townsley v. GEICO Indem. Co., 2013 WL 3279274, *3-4 (W.D.
Wash. June 22, 2013). Conversely, where the insurance contract provided only for physical examinations
and not mental examinations, one court did not find that a mental examination of plaintiff was required under
Rule 35 because the contract provided otherwise. See HSK v. UnumProvident Corp., 2013 WL 5310204, *2
(D. Md. Sept. 19, 2013) (granting summary judgment for plaintiff on contract interpretation issue, holding
that plaintiff would not be denied benefits for failure to cooperate based on refusal to submit to a mental
examination).

3 An in-depth discussion of the “in controversy” requirement is found at § 9:8 of this Chapter.

4 Mass. R. Civ. P. 35(a).

See Doe v. Senechal, 431 Mass. 78, 81, 725 N.E.2d 225, 228-229 (2000) (discussion of nature and scope
of Mass. R. Civ. P. 35); Dasilva v. Gagliardo, 17 Mass. L. Rptr. 141, 2003 WL 23094879 (Mass. Super. Ct.
2003) (Agnes, J.) (discussion of standard, limitations, and procedure for Rule 35 examinations).

See also McDaniel v. Burlington Coat Factory of Florida, LLC, 2017 WL 951741, *1 (S.D. Fla. 2017)
(defendant cannot unilaterally and without court order schedule a physical examination of another party).
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Schlagenhauf v. Holder, 379 U.S. 104, 119, 85 S. Ct. 234, 243, 13 L. Ed. 2d 152, 9 Fed. R. Serv. 2d 35A.1,
Case 1 (1964) (citing Richardson v. Richardson, 124 Colo. 240, 236 P.2d 121 (1951)).

See generally Doe v. Senechal, 431 Mass. 78, 84, 725 N.E.2d 225, 236 (2000) (defendant ordered to submit
to Rule 35 paternity test where, in a civil action for assault and battery resulting in pregnancy of minor,
defendant claimed he could not possibly be the father of the child).

See Schlagenhauf v. Holder, 379 U.S. 104, 119, 85 S. Ct. 234, 243, 13 L. Ed. 2d 152, 9 Fed. R. Serv. 2d
35A.1, Case 1 (1964). See also §§ 9:8,9:9, infra. See generally Com. v. Poissant, 443 Mass. 558, 823 N.E.2d
350 (2005) (examination of sexually dangerous person pursuant to M.G.L. c. 123A, § 13(d)).

See D'Angelo v. Potter, 224 F.R.D. 300, 302-303 (D. Mass. 2004) (citing McGrath v. Nassau Health Care
Corp., 209 F.R.D. 55 (E.D.N.Y. 2002)), for a comprehensive review of the law as to whether a litigant in a
civil case can be compelled to provide a sample for DNA testing.

In Ashby v. Mortimer, 329 F.R.D. 650 (D. Idaho 2019), plaintiffs' daughter discovered through a notification
from Ancestry.com that her DNA sample matched that of the defendant doctor and predicted a parent-child
relationship between the two. The daughter had been conceived through artificial insemination, with her
father's sperm supposedly mixed with that of an anonymous donor. The parents and the daughter then sued
defendant doctor, who had performed the procedure, alleging that he had used his own sperm to inseminate
the mother, without disclosure of same. The plaintiffs requested that the doctor submit to a DNA test (buccal
cheek swab) to prove or disprove paternity. By denying paternity, the doctor placed paternity in controversy,
and the DNA test was ordered under Rule 35. Good cause was shown by the Ancestry.com report which
was a reasonable basis for belief that defendant was the biological father, and there was no other way of
proving the issue than through DNA testing.

See Sacramona v. Bridgestone/Firestone, Inc., 152 F.R.D. 428, 27 Fed. R. Serv. 3d 929 (D. Mass. 1993)
(court denied request to compel a blood test to determine if a plaintiff had AIDS where only reason advanced
by defendant for such test was to argue that future damages should be reduced if plaintiff had a shortened
life expectancy; court found that relevance of the blood test to the cause of action was “too attenuated”).
Fed. R. Civ. P. 35 has also been employed to obtain an autopsy where the decedent's physical condition
was at issue. See Jack v. Asbestos Corporation Ltd., 2017 WL 4838397, *2—-3 (W.D. Wash. 2017) (autopsy
of decedent ordered pursuant to Rule 35 where decedent was a plaintiff at time of death claiming injuries
from asbestos exposure; holding that when Rule 35 is used to order an autopsy, the moving party must show
that decedent's physical condition was in controversy and that an autopsy is the most medically reasonable
method considering the reasonable medical alternatives).

See Mass. R. Civ. P. 35(a) (emphasis added).

See also McDaniel v. Burlington Coat Factory of Florida, LLC, 2017 WL 951741, *1 (S.D. Fla. 2017)
(defendant cannot unilaterally and without court order schedule a physical examination of another party).
R.R.K.v.S.G.P, 400 Mass. 12, 19, 507 N.E.2d 736, 740 (1987).

Schlagenhauf v. Holder, 379 U.S. 104, 118, 85 S. Ct. 234, 243, 13 L. Ed. 2d 152, 9 Fed. R. Serv. 2d 35A.1,
Case 1 (1964).

“The law in this area does not appear to be well settled. Whether IMEs are fact or expert witness discovery
certainly could influence the outcome of this dispute. Perhaps IMEs are best described as hybrid, both
fact and expert witness discovery, depending on which view one finds most persuasive.” Lopez v. City
of Imperial, 2014 WL 232271, *2-3 (S.D. Cal. Jan. 21, 2014) (allowing defendants to conduct IME of
plaintiff, giving defendants “the benefit of the doubt” due to the lack of clarity as to whether IMEs are fact
or expert discovery, but stating that the court tends to agree that if the IME examiner will offer opinions and
conclusions regarding the objective facts derived from examination, the IME and the IME report is expert
discovery and the timing of such IME is dictated by the terms of the scheduling order regarding expert
witness discovery).

In Rowland v. Paris Las Vegas, 2015 WL 4662032, *3 (S.D. Cal. Aug. 6, 2015), the court noted that
“there is no uniform consensus among federal district courts as to whether Rule 35 should be read in
conjunction with, or independently of, the expert witness disclosures of” Fed. R. Civ. P. 26, and surveyed
the varying approaches taken by different federal courts. Where the proposed IME clearly falls within the
realm of expert discovery, but defendants failed to move for a Rue 35 order until after the expert discovery
deadline, the request was untimely. 2015 WL 4662032, *4. However, the court found good cause because
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of “changed circumstances,” e.g., new medical records, change in plaintiff's medical condition, and allowed
the examination. 2015 WL 4662032, *4-5.

See generally, de La Cruz v. Wells, 2020 WL 1812023, *1-2 (S.D. Miss. 2020) (defendants would be allowed
to supplement expert disclosures after deadline where court granted defendants' motion to take a Rule 35
examination out of time, plaintiff did not identify her treating neuropsychiatrist until the expert designation
deadline, plaintiff identified no prejudice, and the supplemental report was disclosed four months prior to
trial); Nazar v. Harbor Freight Tools USA Inc., 2020 WL 4730973, *3 (E.D. Wash. 2020) (recognizing split
among district courts, court granted defendant's motion to extend the expert disclosure deadlines for good
cause, to accommodate the Rule 35 examination); Alvarado v. Northwest Fire District, 2020 WL 2199240,
*1-3 (D. Ariz. 2020) (recognizing the split in authority as to whether a Rule 35 examination must be made
before the deadline for expert designations, court analyzed the issue under Rules 16 and 26 as a request to
modify a scheduling order for good cause and, under that standard, allowed an extension to both parties
to conduct Rule 35 examinations); Nguyen v. Regents of the University of California, 2018 WL 6112617,
*5 n.3 (C.D. Cal. 2018) (noting split among courts as to the proper timing of a Rule 35 request and the
interplay between Rule 35 and the Rule 26 expert disclosure deadlines, but deferring decision on the issue);
Seyfang v. DreamHome Restoration, LLC, 2018 WL 1701970, *3—4 (D. Wyo. 2018) (discussing split among
the federal courts in views as to the relationship between Rule 35 and Rule 26 and emphasizing need for
courts to be flexible and fair where the federal rules do not provide guidance to practitioners); Lambert v.
Liberty Mut. Fire Ins. Co., 2016 WL 3193252, *2 (D. Ariz. June 9, 2016) (generally, treating physicians are
percipient witnesses who need not provide a detailed report under Rule 26(a)(2)(B) as long as his/her expert
opinion is formed during the course of treatment, but if the treating physician is to testify as an expert, the
expert must nonetheless be disclosed under Rule 26(a)(2)(C)).

See, e.g., Gonzales v. Marshall University Board of Governors, 2019 WL 1560887 (S.D. W. Va. 2019)
(“When the independent medical examination is performed for the purpose of providing, developing, or
supplementing expert opinions, then courts tend to agree that the witness and report are subject to the Rule
26(a)(2) deadlines”; denying defendant's Rule 35 motion because it was brought well past the deadlines for
filing expert reports and for serving discovery requests, and defendant offered no good cause for extending
deadlines); Bryant v. State Farm Mutual Automobile Insurance Company, 2018 WL 3869981, *1 (M.D.
La. 2018) (“As a discovery tool, Rule 35 examinations are subject to the court's discovery deadlines ...,”
and defendant's motion for a Rule 35 examination was denied when filed after expiration of the discovery
deadline); Stratford v. Brown, 2018 WL 4623656 (S.D. W. Va. 2018) (Rules 26 and 35 act in tandem when
determining whether to permit a Rule 35 examination requiring subsequent disclosure of a related expert
report; denying defendant's request for Rule 35 examination made after expiration of discovery and expert
disclosure deadlines); Wormuth v. Lammersville Union School District, 2017 WL 3537257, *2 (E.D. Cal.
2017) (denying Rule 35 examination after close of discovery as set forth in scheduling order because “all
discovery” includes Rule 35 motions, but noting division among courts as to whether Rule 35 examinations
are governed by the Rule 26(a)(2) deadlines); Garayoa v. Miami-Dade County, 2017 WL 2880094, *4-5
(S.D. Fla. 2017) (Rule 26's expert deadlines and Rule 35 must be read in conjunction; court granted plaintiff's
motion to compel documents to provide Rule 35 reports and related documents by the close of the fact
discovery deadline so that plaintiff had the report in his possession in advance of the deadline for expert
disclosures); In re Harper, 2016 WL 7031883, *2 (M.D. La. 2016) (denying motion for Rule 35 examination
as untimely when filed five months after the close of discovery because “Rule 35 examinations are subject
to the Court's discovery deadlines”); Doe v. Town of Hopkinton, 2016 WL 6905373, *1-2 (D. Mass.
2016) (Talwani, J.) (where defendants filed their Rule 35 motion for plaintiff's examination after receipt of
plaintiff's expert report and a deposition of that expert, over four months after discovery closed, defendants'
Rule 35 motion was untimely and defendants failed to show good cause; court did, however, extend the
deadline for rebuttal expert disclosures and depositions); Evans v. Dart Transit Co., 2015 WL 3617764,
*2-3 (N.D. Ind. June 9, 2015) (“Rule 35 examinations are a discovery device,” and defendants' motion for
an examination of the plaintiff was untimely where that request implicitly requested an extension of the
discovery deadline and defendants could not demonstrate excusable neglect for their delay in requesting the
examination, especially where no request for an extension was made prior to the issuance of the defendants'
experts' reports); Goin v. USA, 2015 WL 1577771, *2 (S.D. Ill. Apr. 2, 2015) (Denying defendants' request
for plaintiff's Rule 35 examination where, even though plaintiff had identified a new treatment associated
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with the original injury, the discovery deadline had expired. Defendants were aware from the outset that
plaintiff had claimed the injury at issue, but defendants failed to seek a Rule 35 examination and chose to rely
solely on their expert; but defendants were allowed to depose plaintiff's doctor about the new treatment.).
See, e.g., McCarty v. MVT Services, LLC, 2019 WL 1028534 (W.D. Tex. 2019) (allowing defendant's
Rule 35 motion, even though brought after Rule 26(a)(2) expert disclosure deadlines had expired, where
plaintiff had surgery after those deadlines expired; noting that both Rules 26(a)(3) and (e)(2) allow for
supplementation where circumstances so warrant); Does 1-5 v. City of Chicago, 2019 WL 2076260 (N.D.
[1l. 2019) (although defendant did not file its Rule 35 motion until the day fact discovery closed, the
deadline for rebuttal expert disclosure had not yet lapsed and plaintiffs had only recently named an expert
psychologist; therefore, good cause existed for allowing the examination even though disclosure deadline
might technically have been missed); Narayan v. Compass Group USA, Inc., 2019 A.D. Cas. (BNA) 18341,
2019 WL 265109 (E.D. Cal. 2019) (allowing Rule 35 examination where defendant originally requested
examination before expiration of the close of fact discovery but plaintiff refused to comply); McConathy
v. Wal-Mart Louisiana, LLC, 2018 WL 5023344 (W.D. La. 2018) (allowing supplemental report by expert
beyond disclosure deadline where, after plaintiff's examination, expert reviewed additional medical records
containing statements contrary to statements made by plaintiff during her examination about pre-existing
injury); Gibson v. Jensen, 2017 WL 2982952, *3 (D. Neb. 2017) (allowing Rule 35 examination where
request was made prior to close of discovery but limiting examination to the expert opinions and theories
previously advanced because the Rule 35 motion was made after expiration of the expert report deadline);
Williams v. Gyrus ACMI, LP, 2016 WL 6892291, *1 (N.D. Cal. 2016) (expert discovery deadline would
be extended upon defendants' request where defendants sought plaintiff's Rule 35 examination in a timely
manner but plaintiff failed to cooperate before expiration of the expert discovery deadline); Dillon v. Auto-
Owners Insurance Company, 2014 WL 4976315, *2 (D. Colo. Oct. 6, 2014) (citing cases); Denny v.
Wingspan Portfolio Advisors, LLC, 118 Fair Empl. Prac. Cas. (BNA) 1133, 2013 WL 2434572, *2 (N.D.
Tex. June 5, 2013) (overruling plaintiff's objection that defendant's request for mental examination was
untimely given particular circumstances of case); Haymer v. Countrywide Bank, FSB, 2013 WL 657662, *3
(N.D. IIL. Feb. 22, 2013) (defendant's request for examination was timely, given that trial date was not yet
established, examination could be accommodated, and request was filed within a reasonable time in light
of the discovery schedule in the case); Large v. Regents of University of California, 2012 WL 3647485, *2
(E.D. Cal. Aug. 27, 2012) (good cause existed to extend discovery deadlines to allow mental examination
of plaintiff because new diagnosis changed circumstances of case); Silva v. Mercado Food Enterprise, Inc.,
2012 WL 174926, *5 (E.D. Cal. 2012) (noting court's power to alter scheduling deadlines, especially where
scheduling order was ambiguous regarding when a request for a Rule 35 examination should be made, and
the general principle is that Rule 35 is to be construed liberally in favor of discovery); Walti v. Toys R
Us, 2011 WL 4715198 (N.D. IIl. 2011) (request was timely made after expert disclosures where need for
examination was not clearly foreseeable before close of fact discovery); Minnard v. Rotech Healthcare Inc.,
2008 WL 150513 (E.D. Cal. 2008) (request timely made after plaintiff's expert disclosures made apparent
need for such examination).

See, e.g., Gonzales v. Marshall University Board of Governors, 2019 WL 1560887 (S.D. W. Va. 2019)
(“When the independent medical examination is performed for the purpose of providing, developing, or
supplementing expert opinions, then courts tend to agree that the witness and report are subject to the Rule
26(a)(2) deadlines”; denying defendant's Rule 35 motion because it was brought well past the deadlines for
filing expert reports and for serving discovery requests, and defendant offered no good cause for extending
deadlines); Bryant v. State Farm Mutual Automobile Insurance Company, 2018 WL 3869981, *1 (M.D.
La. 2018) (“As a discovery tool, Rule 35 examinations are subject to the court's discovery deadlines ...,”
and defendant's motion for a Rule 35 examination was denied when filed after expiration of the discovery
deadline); Stratford v. Brown, 2018 WL 4623656 (S.D. W. Va. 2018) (Rules 26 and 35 act in tandem when
determining whether to permit a Rule 35 examination requiring subsequent disclosure of a related expert
report; denying defendant's request for Rule 35 examination made after expiration of discovery and expert
disclosure deadlines); Miksis v. Howard, 106 F.3d 754, 758, 46 Fed. R. Evid. Serv. 502, 36 Fed. R. Serv. 3d
1161 (7th Cir. 1997) (request for examination after close of fact discovery ruled untimely where plaintiff's
medical condition, and need for expert testimony had been apparent from outset of case); Carter v. Hornbeck
Offshore Transp., LLC, 2013 WL 6388638, *4 (E.D. La. Dec. 6, 2013) (examination denied where request
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was not made until a month after the deadline for all pretrial motions expired and where the request was
for a third examination of plaintiff); Magnuson v. Jackson, 2012 WL 2061919, *2 (N.D. Okla. June 5,
2012) (defendant's request for medical examination was untimely where made after deadlines for expert
identification and reports had passed and defendant offered little to justify reopening expert discovery shortly
before trial, and defendant further failed to conduct physical examination before close of general discovery
deadline).

See Zumstein v. Boston Scientific Corp., 2014 WL 7236406, *3 (S.D. W. Va. Dec. 17, 2014) (surveying
differences in federal courts in determining whether Rules 26 and 35 are intended to be read independently
or in conjunction with each other—in which case Rule 35 reports are subject to Rule 26(a)(2)'s disclosure
requirements—and concluding that when the independent medical examination is performed for the purpose
of providing, developing, or supplementing expert opinions, courts tend to agree that the witness and the
report are subject to the Rule 26(a)(2) deadlines). See also Diaz v. Con-Way Truckload, Inc., 279 F.R.D.
412 (S.D. Tex. 2012), for an excellent discussion of the widely varying positions of the federal courts on
this topic.

End of Document
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Merriam-

SINCE 1828
VWebster

thSiCian noun
Save Word

phy-si-cian | \fs-'zi-shan ()}

Definition of physician
1 :aperson skilled in the art of healing

specifically : one educated, clinically experienced, and licensed to practice
medicine as usually distinguished from surgery
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