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3(7(5 . /70 1 LQGLYLGXDOO DQG RQ EHKDOI RI DOO RWKHUV VLPLODUO VLWXDWHG
,0(16,21 / (0(5*,1* 0 5.(76 9 /8( )81 ) ,19(670(17

,0(16,216 *5283 ,1& RQ EHKDOI RI LWV VHULHV (PHUJLQJ 0DUNHWV &RUH
(TXLW 3RUWIROLR (PHUJLQJ 0DUNHWV 6RFLDO &RUH (TXLW 3RUWIROLR DQG 7 :RUOG

H[ 8 6 &RUH (TXLW 3RUWIROLR ) ,19(670(17 75867 &203 1 RQ
EHKDOI RI LWV VHULHV 7KH (PHUJLQJ 0DUNHWV 6HULHV ) 8675, /,0,7(

VROHO LQ LWV FDSDFLW DV UHVSRQVLEOH HQWLW IRU WKH LPHQVLRQDO (PHUJLQJ 0DUNHWV
7UXVW ) ,17(51 7,21 / &25( (48,7 )81 1 )

,17(51 7,21 / 9(&725 (48,7 )81 ,0(16,21 / )81
9,6256 & 1 8/& VROHO LQ LWV FDSDFLW DV 7UXVWHH ,0(16,21 /
)81 6 3/& RQ EHKDOI RI LWV VXE IXQG (PHUJLQJ 0DUNHWV 9DOXH )XQG

,0(16,21 / )81 6 ,&9& RQ EHKDOI RI LWV VXE IXQG (PHUJLQJ 0DUNHWV &RUH
(TXLW )XQG 6. *(1 6 16.( ,19(67 0 1 *(0(17 6 16.(

,19(67 0 1 *(0(17 &203 1 1(: 25. &,7 (03/2 ((6¶
5(7,5(0(17 6 67(0 1(: 25. &,7 32/,&( 3(16,21 )81
2 5 2) ( 8& 7,21 5(7,5(0(17 6 67(0 2) 7 ( &,7 2) 1(:

25. 7( & (56¶ 5(7,5(0(17 6 67(0 2) 7 ( &,7 2) 1(: 25.
1(: 25. &,7 ),5( (3 570(17 3(16,21 )81 1(: 25. &,7

()(55( &203(16 7,21 3/ 1 )2567 3 )21 (1
75 16 0(5,& ,1&20( 6 5(6 ,1& 75 16 0(5,& )81 6

75 16 0(5,& 6(5,(6 75867 75 16 0(5,& 3 571(56
3257)2/,26 -2 1 1&2&. 9 5, /( ,1685 1&( 75867 -2 1

1&2&. )81 6 ,, -2 1 1&2&. 629(5(,*1 21 )81 -2 1
1&2&. 21 75867 -2 1 1&2&. 675 7(*,& 6(5,(6 -2 1

1&2&. ,19(670(17 75867 - ) ,1&20( 6(&85,7,(6 75867 - )
,19(67256 75867 - ) ( *( (48,7 ,1&20( )81 (5 ((1

(0(5*,1* 0 5.(76 )81 (5 ((1 */2 /(48,7 )81
(5 ((1 */2 / 1 785 / 5(6285&(6 )81 (5 ((1

,17(51 7,21 / (48,7 )81 HDFK D VHULHV RI EHUGHHQ )XQGV
(5 ((1 & 1 (0(5*,1* 0 5.(76 )81 (5 ((1

& 1 62&, // 5(63216, /( */2 / )81 (5 ((1
& 1 62&, // 5(63216, /( ,17(51 7,21 / )81

(5 ((1 & 1 )81 6 ( )( 3/86 (48,7 )81 1
(5 ((1 & 1 )81 6 */2 / (48,7 )81 HDFK D VHULHV RI
EHUGHHQ &DQDGD )XQGV (5 ((1 ( )( 3/86 (7 ,& / )81
(5 ((1 ( )( 3/86 )81 (5 ((1 ( )( 3/86 65, )81

(5 ((1 (0(5*,1* 0 5.(76 (48,7 )81 (5 ((1)8//
( *( ,17(51 7,21 / (48,7,(6 )81 (5 ((1

,17(51 7,21 / (48,7 )81 (5 ((1 */2 / (0(5*,1*
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0 5.(76 (48,7 )81 (5 ((1 */2 / (7 ,& / :25/
(48,7 )81 (5 ((1 */2 / 5(63216, /( :25/ (48,7

)81 (5 ((1 */2 / :25/ (48,7 ,9, (1 )81
(5 ((1 */2 / :25/ (48,7 )81 (5 ((1 */2 /

:25/ 5(6285&(6 (48,7 )81 (5 ((1 (0(5*,1* 0 5.(76
(48,7 )81 (5 ((1 (7 ,& / :25/ (48,7 )81

(5 ((1 08/7, 66(7 )81 (5 ((1 :25/ (48,7 )81
(5 ((1 / 7,1 0(5,& (48,7 )81 ,1& , (48,7

3257)2/,2 / (57 7( & (56 5(7,5(0(17 )81 21 (:,77
,19(670(17 &2168/7,1* ,1& 85,21 ,17(51 7,21 / ,/
(48,7 )81 (// /, 17 5(*,21 / &20081,& 7,216 ,1&

02 */2 / (48,7 &/ 66 &,7 2) / 1 3(16,213/ 1
(6- 5 ,16 ,9, (1 ,1&20( )81 (6- 5 ,16 (0(5*,1*

0 5.(76 )81 (6- 5 ,16 */2 / // & 3,7 / (48,7 )81
(6- 5 ,16 29(56( 6 (48,7 9 /8( )81 (921 &2817

&281&,/ */2 / (0(5*,1* 0 5.(7 )81 (921 &2817
&281&,/ */2 / (48,7 )81 *, (0(5*,1* 0 5.(76 (48,7

)81 / 3 (5,( ,1685 1&( (;& 1*( ),567 75867 (5 ((1
(0(5*,1* 23325781,7 )81 *( 8.3(16,21 &20021

,19(670(17 )81 36 ,5( &2817 &281&,/ */2 / (48,7
3257)2/,2 /21 21 2528* 2) 2816/2: 6833(5 118 7,21

)81 0 &.(1 ,( 81,9(56 / 6867 ,1 /( 23325781,7,(6
&/ 66 0 56 ),(/ &/,1,& 027 (5 7 (5(6 & 5( 1 0,66,21

75867 027 (5 7 (5(6 & 5( 1 0,66,21 75867 075
&25325 7,21 /,0,7( 5(7,5(0(17 6& (0( 0 5, 66(7

0 1 *(0(17 (0(5*(1&( 1 7,21 / 3(16,21 6(59,&( 136
75867 &7,9( 2 ,2 38 /,& (03/2 ((6 5(7,5(0(17 6 67(0

: 6 ,1*721 67 7( ,19(670(17 2 5 (5 ((1 / 7,1
0(5,& 1 ,1&20( )81 /,0,7( (5 ((1 */2 / (; - 3 1

3(16,21 )81 33,7 )6 ,17(51 7,21 / (48,7 027 (5 )81 11
,19(670(17 3 571(56 9 DFWLQJ LQ WKH FDSDFLW RI PDQDJHPHQW FRPSDQ

RI WKH PXWXDO IXQG 11 *OREDO (TXLW )XQG DQG LQ WKH FDSDFLW RI PDQDJHPHQW
FRPSDQ RI WKH PXWXDO IXQG 11 ,QVWLWXWLRQHHO LYLGHQG DQGHOHQ )RQGV 11
,19(670(17 3 571(56 /8;(0 285* 6 DFWLQJ LQ WKH FDSDFLW RI

PDQDJHPHQW FRPSDQ 6,& 9 DQG LWV 6XE )XQGV DQG 11 / 6,& 9 IRU DQG RQ
EHKDOI RI 11 / (PHUJLQJ 0DUNHWV LJK LYLGHQG 11 / ),567 85
& 3,7 / /7 :*, (0(5*,1* 0 5.(76 )81 //& ,// 1

0(/,1 * 7(6 )281 7,21 75867 2 5 2) 5(*(176 2) 7 (
81,9(56,7 2) 7(; 6 6 67(0 75867((6 2)7 ( (67 7( 2)

(51,&( 3 8 , ,6 23 /28,6 .(11( LQGLYLGXDOO DQG RQ EHKDOI RI
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DOO RWKHUV VLPLODUO VLWXDWHG .(1 1*2 LQGLYLGXDOO DQG RQ EHKDOI RI DOO RWKHUV
VLPLODUO VLWXDWHG -21 7 1 0(66,1* LQGLYLGXDOO DQG RQ EHKDOI RI DOO RWKHUV

VLPLODUO VLWXDWHG &,7 2) 3529, (1&( LQGLYLGXDOO DQG RQ EHKDOI RI DOO
RWKHUV VLPLODUO VLWXDWHG 81,21 66(7 0 1 *(0(17 2/ ,1* *

ODL WLIIV
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HIH GD WV SSHOOD WV
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( 2) 21 (1 6

3DJH

7 /( 2) (),1( 7(506 LL

7 /( 2) 87 25,7,(6 LY

58/( E 67 7(0(17

5*80(17

7KH 3DQHO¶V HFLVLRQ RQ 0DUNHW (IILFLHQF 3UHVHQWV DQ
([FHSWLRQDOO ,PSRUWDQW 4XHVWLRQ DQG &RQIOLFWV ZLWK 6XSUHPH
&RXUW DQG 6HFRQG &LUFXLW 3UHFHGHQW

8QGHU DOOLE UWR ,, 3ODLQWLIIV 0XVW HPRQVWUDWH 3ULFH
,PSDFW E 6KRZLQJ LUHFWLRQDOO SSURSULDWH 3ULFH
5HDFWLRQV

7KH 3DQHO HFLVLRQ :LOO UDPDWLFDOO OWHU WKH 5XOH
E FWLRQ

7KH 3DQHO¶V HFLVLRQ RQ VFHUWDLQDELOLW &RQIOLFWV ZLWK WKLV
&RXUW¶V HFLVLRQ LQ UHFKHU RQ D 5HFXUULQJ DQG ([FHSWLRQDOO
,PSRUWDQW 4XHVWLRQ

&21&/86,21
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LL

( 2) (),1( (506

-RLQW SSHQGL[

6V PHULFDQ HSRVLWDU 6KDUHV

HIHQGDQWV 7KH 3HWUREUDV HIHQGDQWV DQG WKH 8QGHUZULWHU
HIHQGDQWV

HIHQGDQWV SSHOODQWV HIHQGDQWV

NW 1R RFNHW 1XPEHU

(FRQRPLVWV PLFXV U ULHI RI )LQDQFLDO (FRQRPLVWV 6DQMDL KDJDW -RVHSK
*UXQGIHVW &KDUOHV DGORFN -HIIU 0 1HWWHU

*RUGRQ 0 3KLOOLSV DQG -D 5 5LWWHU DV PLFL & ULDH
LQ 6XSSRUW RI WKH 3HWUREUDV HIHQGDQWV SSHOODQWV
ILOHG -XO FY NW 1R

) 7 WHVW 7HVW GHVFULEHG LQ 3DXO )HUULOOR HW DO KH HVV
KD (IILFLH W &DSLWDO 0DUNHWV SRWKHVLV

5HT LUL J 0RUH URRI IURP ODL WLIIV L )UD G R WKH
0DUNHW &DVHV 6W -RKQ¶V / 5HY

)7U 7UDQVFULSW RI WKH &RQWLQXHG HSRVLWLRQ RI 6WHYHQ 3
)HLQVWHLQ GDWHG HFHPEHU

)LQDQFLDO (FRQRPLVWV U
LQ ,,

ULHI RI )LQDQFLDO (FRQRPLVWV DV PLFL & ULDH LQ
6XSSRUW RI 5HVSRQGHQWV LQ DOOLE UWR &R Y (ULFD
-RK ) G , F 6 &W

* , ([SHUW 5HSRUW RI 3DXO *RPSHUV GDWHG 1RYHPEHU

7U 7UDQVFULSW RI (YLGHQWLDU HDULQJ RQ 3ODLQWLIIV¶
0RWLRQ IRU &ODVV &HUWLILFDWLRQ GDWHG HFHPEHU

2S 3DQHO HFLVLRQ

2SHQLQJ U ULHI RI 3HWUREUDV HIHQGDQWV SSHOODQWV ILOHG -XO
FY NW 1R
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LLL

3DQHO HFLVLRQ 2SLQLRQ DIILUPLQJ LQ SDUW DQG YDFDWLQJ LQ SDUW WKH
GLVWULFW FRXUW¶V FODVV FHUWLILFDWLRQ RUGHU HQWHUHG -XO

FY NW 1R

3HWUREUDV 3HWUyOHR UDVLOHLUR 6 3HWUREUDV

3HWUREUDV HIHQGDQWV
SSHOODQWV

3HWUREUDV 3HWUREUDV *OREDO )LQDQFH 9 3HWUREUDV
PHULFD ,QF DQG 7KHRGRUH 0 HOPV

3ODLQWLIIV (PSOR HHV 5HWLUHPHQW 6 VWHP RI WKH 6WDWH RI DZDLL
1RUWK &DUROLQD HSDUWPHQW RI 6WDWH 7UHDVXUHU 8QLRQ

VVHW 0DQDJHPHQW ROGLQJ * DQG 8QLYHUVLWLHV
6XSHUDQQXDWLRQ 6FKHPH /LPLWHG

5XOH E 8 6 6HFXULWLHV DQG ([FKDQJH &RPPLVVLRQ 5XOH E
FRGLILHG DW & ) 5 E

63 6SHFLDO SSHQGL[

6HFWLRQ E 6HFWLRQ E RI WKH 6HFXULWLHV ([FKDQJH FW RI

8QGHUZULWHU HIHQGDQWV
SSHOODQWV

6HFXULWLHV /WG 0HUULOO / QFK 3LHUFH )HQQHU
6PLWK ,QFRUSRUDWHG DQN RI &KLQD RQJ .RQJ
/LPLWHG DQFD ,0, 6 S 6FRWLD &DSLWDO 86
,QF &LWLJURXS *OREDO 0DUNHW ,QF ,WDX 86
6HFXULWLHV ,QF - 3 0RUJDQ 6HFXULWLHV //& 0RUJDQ
6WDQOH &R //& 0LWVXELVKL 8)- 6HFXULWLHV 86
,QF 6 & 6HFXULWLHV 86 ,QF 6WDQGDUG &KDUWHUHG

DQN DQG DQFR UDGHVFR , 6
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LY

( 2) 25, ,(6

3DJHV

6(6

P HVW , W O Y &ODSSHU
) G G &LU

HOO Y VFH GD W ROV , F
1R &LY &9 1 :/
1 7H[ -XO

UHFKHU Y 5HS EOLF RI UJH WL D
) G G &LU

&H W D N RI H YHU Y )LUVW , WHUVWDWH D N RI H YHU
8 6

&KDUUR Y L DFOH US &
) 5 6 1

&UD IRUG Y ULEHFD H GL J &RUS
) G G &LU

UD KDUP , F Y UR GR
8 6

(ULFD -RK ) G , F Y DOOLE UWR &R DOOLE UWR ,
8 6

DOOLE UWR &R Y (ULFD -RK ) G , F DOOLE UWR ,,
6 &W SDVVLP

, (: RFDO H VLR ) G Y H WVFKH D N
1R &LY . ) :/
6 1 2FW

, UH )HG RPH RD 0RUWJ &RUS )UHGGLH 0DF HF LWLJ
) 5 6 1

, UH , LWLDO E IIHUL JV HF LWLJ , UH ,
) G G &LU
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Y

, UH 9LYH GL HF LWLJ
) G G &LU

H VH Y LIHWLPH ( WP W HUYV &
) SS¶[ G &LU

0DUF V Y 0: RI P &
) G G &LU

0HWUR WHYHGRUH &R Y 5DPER
8 6

UDWV Y RUW WK RI -
) G G &LU

5D GOHPD Y )LG DW O LWOH , V &R
) G WK &LU

WR HULGJH , Y DUW HUV & Y FL WOD WD , F
8 6

HDPVWHUV RFDO )UHLJKW LY H VLR ) G Y RPEDUGLHU , F
) G G &LU

LWHG WDWHV Y 0F HH
) G G &LU

:DO 0DUW WRUHV , F Y NHV
8 6

5 (6

)HG 5 SS 3 D

)HG 5 SS 3 D

)HG 5 SS 3

)HG 5 &LY 3

)HG 5 &LY 3 E
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YL

2 (5 25, ,(6

ORQ UDY - HDWRQ (YH W W GLHV L HF ULWLHV LWLJDWLR
R R HU &R IR GL J (IIHFWV D G LDV

:DVK 8 / 5HY

3HWLWLRQ IRU :ULW RI &HUWLRUDUL &R DJUD UD GV , F Y ULVH R
1R :/ SULO
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5 ( E 6 (0(1

7KH 3HWUREUDV HIHQGDQWV SSHOODQWV DQG 8QGHUZULWHU HIHQGDQWV

SSHOODQWV WKH ODWWHU DV WR 6HFWLRQ EHORZ RQO UHVSHFWIXOO VXEPLW WKLV SHWLWLRQ

SXUVXDQW WR )HGHUDO 5XOHV RI SSHOODWH 3URFHGXUH DQG IRU SDUWLDO SDQHO

UHKHDULQJ DQG UHKHDULQJ H ED F ,Q DIILUPLQJ LQ SDUW WKH GLVWULFW FRXUW¶V FODVV

FHUWLILFDWLRQ RUGHU WKH DWWDFKHG 3DQHO HFLVLRQ FRQIOLFWV ZLWK VHWWOHG SUHFHGHQW RQ

WZR H[FHSWLRQDOO LPSRUWDQW DQG UHFXUULQJ LVVXHV WKH SURRI UHTXLUHG WR

HVWDEOLVK PDUNHW HIILFLHQF LQ VHFXULWLHV IUDXG FDVHV XQGHU DOOLE UWR &R Y (ULFD

-RK ) G , F DOOLE UWR ,, 6 &W DQG HDPVWHUV RFDO

)UHLJKW LY H VLR ) G Y RPEDUGLHU , F ) G G &LU

DQG WKH UHTXLUHPHQW WKDW FODVV PHPEHUVKLS EH DVFHUWDLQDEOH WKURXJK

DGPLQLVWUDWLYHO IHDVLEOH PHDQV XQGHU UHFKHU Y 5HS EOLF RI UJH WL D ) G

G &LU 5HKHDULQJ LV WKHUHIRUH QHFHVVDU WR VHFXUH DQG PDLQWDLQ

XQLIRUPLW RI WKH &RXUW¶V GHFLVLRQV DQG WR DGGUHVV WKHVH WZR TXHVWLRQV RI

H[FHSWLRQDO LPSRUWDQFH HIHQGDQWV SSHOODQWV UHVSHFWIXOO VXEPLW WKDW WKH

DSSOLFDWLRQ RI VHWWOHG SUHFHGHQW WR WKHVH LVVXHV UHTXLUHV WKDW XSRQ UHKHDULQJ WKH

GLVWULFW FRXUW¶V FODVV FHUWLILFDWLRQ RUGHU EH UHYHUVHG LQ LWV HQWLUHW

7KH FODLP DJDLQVW WKH 8QGHUZULWHU HIHQGDQWV SSHOODQWV RQO LPSOLFDWHV
WKH DVFHUWDLQDELOLW LVVXH 2S Q HIHQGDQWV SSHOODQWV GR QRW VHHN UHKHDULQJ
RI WKH 3DQHO¶V GHWHUPLQDWLRQ WKDW WKH GLVWULFW FRXUW LQFRUUHFWO DSSOLHG WKH
SUHGRPLQDQFH UHTXLUHPHQW RI 5XOH E
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5 0(1

KH 3DQHO V HFLVLRQ RQ 0DUNHW (IILFLHQF 3UHVHQWV DQ
( FHSWLRQDOO ,PSRUWDQW 4 HVWLRQ DQG RQIOLFWV LWK 6 SUHPH
R UW DQG 6HFRQG LUF LW 3UHFHGHQW

,Q FRQIOLFW ZLWK WKH 6XSUHPH &RXUW¶V UHFHQW GHFLVLRQ LQ DOOLE UWR ,, WKH

3DQHO HFLVLRQ KHOG WKDW LW LV QRW QHFHVVDU IRU SODLQWLIIV VHHNLQJ WR LQYRNH

DVLF¶V SUHVXPSWLRQ RI UHOLDQFH WR HVWDEOLVK GLUHFWLRQDOO DSSURSULDWH SULFH

PRYHPHQW WKDW EDG QHZV FDXVHV WKH VHFXULW SULFH WR GHFUHDVH DQG JRRG QHZV

FDXVHV WKH SULFH WR LQFUHDVH 2S 7KH 3DQHO¶V GHFLVLRQ RYHUORRNHG DOOLE UWR

,,¶V KROGLQJ WKDW VXFK SODLQWLIIV P VW SURYH SULFH LPSDFW ZKLFK WKH 6XSUHPH

&RXUW H[SOLFLWO GHILQHG DV SURRI WKDW PLVUHSUHVHQWDWLRQV DUH UHIOHFWHG LQ WKH

PDUNHW SULFH RI D VHFXULW DOOLE UWR ,, 6 &W DW 7KH 3DQHO¶V

GHFLVLRQ DOVR XQGHUFXWV WKLV &RXUW¶V SULRU KROGLQJ WKDW HPSLULFDO IDFWV VXSSRUWLQJ D

FDXVH DQG HIIHFW UHODWLRQVKLS EHWZHHQ PLVUHSUHVHQWDWLRQV DQG FKDQJHV LQ WKH

SULFH RI D VHFXULW LV WKH PRVW LPSRUWD W IDFWRU LQ SURYLQJ WKH SUHVXPSWLRQ RI

UHOLDQFH &RPSDUH RPEDUGLHU ) G DW KROGLQJ WKDW WKH ILIWK HPSLULFDO

GDWD &DPPHU IDFWRU LV WKH PRVW LPSRUWDQW IDFWRU LWK 2S GLUHFWLRQDO

HPSLULFDO HYLGHQFH LV QRW QHFHVVDU 5HKHDULQJ VKRXOG EH JUDQWHG WR EULQJ WKH

3DQHO¶V GHFLVLRQ LQ OLQH ZLWK ELQGLQJ SUHFHGHQW RI WKH 6XSUHPH &RXUW DQG WKLV

&RXUW HH ) 5 3 D HQ EDQF FRQVLGHUDWLRQ LV QHFHVVDU WR VHFXUH RU
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PDLQWDLQ XQLIRUPLW RI WKH FRXUW¶V GHFLVLRQV ) 5 3 SDQHO UHKHDULQJ VKRXOG

EH JUDQWHG ZKHQ D SRLQW RI ODZ RU IDFW ZDV RYHUORRNHG RU PLVDSSUHKHQGHG

5HKHDULQJ VKRXOG DOVR EH JUDQWHG EHFDXVH WKH LVVXH DW KDQG LV RI

H[FHSWLRQDO LPSRUWDQFH ) 5 3 D HIIHFWLYHO HOLPLQDWLQJ WKH

UHTXLUHPHQW RI SURYLQJ UHOLDQFH ZKHQ GHIHQGDQWV DUH ODUJH FRPSDQLHV WKH 3DQHO¶V

GHFLVLRQ FRQYHUWV 6HFWLRQ E LQWR D VFKHPH RI LQYHVWRU LQVXUDQFH ,W WKHUHIRUH

LQHYLWDEO XQGHUPLQHV 1HZ RUN¶V VWDWXV DV WKH ILQDQFLDO FDSLWDO RI WKH ZRUOG E

PDNLQJ HYHU ODUJH FRPSDQ WKDW LV ORFDWHG RU OLVWHG KHUH VXEMHFW WR PXOWLELOOLRQ

GROODU IUDXG VXLWV HYHQ LQ WKH DEVHQFH RI DQ REMHFWLYH GLUHFW RU HYHQ LQGLUHFW

SURRI WKDW DQ LQYHVWRU UHOLHG RQ DQ PLVVWDWHPHQWV 7KH XQFHUWDLQW DQG

GLVUXSWLRQ WKDW WKH 3DQHO HFLVLRQ LQMHFWV LQWR WKH ODZ RI WKLV &LUFXLW FRPSHOV

UHKHDULQJ

8QGHU DOOLE UWR ,, 3ODLQWLIIV 0XVW HPRQVWUDWH 3ULFH ,PSDFW
E 6KRZLQJ LUHFWLRQDOO SSURSULDWH 3ULFH 5HDFWLRQV

7KH IDFW WKDW D PLVUHSUHVHQWDWLRQ ZDV UHIOHFWHG LQ WKH PDUNHW SULFH DW WKH

WLPH RI WKH WUDQVDFWLRQ WKDW LW KDG SULFH LPSDFW LV DVLF¶V IXQGDPHQWDO

SUHPLVH DOOLE UWR ,, 6 &W DW FLWDWLRQ DQG TXRWDWLRQ PDUNV RPLWWHG

7KH SURSRVLWLRQ LV WKDW DQ LQYHVWRU SUHVXPSWLYHO UHOLHV RQ D PLVUHSUHVHQWDWLRQ VR

ORQJ DV LW ZDV UHIOHFWHG LQ WKH PDUNHW SULFH DW WKH WLPH RI KLV WUDQVDFWLRQ

RWKHUZLVH WKHUH LV QR JURXQGLQJ IRU DQ FRQWHQWLRQ WKDW WKH LQYHVWRU LQGLUHFWO
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UHOLHG RQ WK DW PLVUHSUHVHQWDWLRQ WKURXJK KLV UHOLDQFH RQ WKH LQWHJULW RI WKH

PDUNHW SULFH ,G DW FLWDWLRQV DQG TXRWDWLRQ PDUNV RPLWWHG

DOOLE UWR ,, HVWDEOLVKHV WKDW WKDW EXUGHQ DQG WKH HOHPHQW RI UHOLDQFH

FDQ EH VDWLVILHG LQ RQH RI WZR ZD V )LUVW SODLQWLIIV PD HVWDEOLVK SULFH LPSDFW

GLUHFWO E VKRZLQJ WKDW WKH SULFH RI D VHFXULW UHDFWHG WR WKH SDUWLF ODU DOOHJHG

PLVUHSUHVHQWDWLRQ SRVLWLYHO WR SRVLWLYH IDOVH LQIRUPDWLRQ RU QHJDWLYHO WR

QHJDWLYH IDOVH LQIRUPDWLRQ ,G DW 6HFRQG SODLQWLIIV PD DOWHUQDWHO VKRZ

WKDW WKH SULFH RI D VHFXULW JH HUDOO KDV KDG D SRVLWLYH UHDFWLRQ LQ UHVSRQVH WR

SRVLWLYH LQIRUPDWLRQ DQG D QHJDWLYH UHDFWLRQ WR QHJDWLYH LQIRUPDWLRQ LQ RUGHU WR

HVWDEOLVK DQ LQIHUHQFH WKDW WKH SDUWLFXODU DOOHJHG PLVUHSUHVHQWDWLRQ KDG D SULFH

LPSDFW ,G PDUNHW HIILFLHQF LV DQ LQGLUHFW SUR[ IRU SULFH LPSDFW ,Q WKH

DEVHQFH RI UHEXWWDO HYLGHQFH WKDW WKH VWRFN URXWLQHO PRYHG LQ D GLUHFWLRQDOO

DSSURSULDWH PDQQHU LQ UHVSRQVH WR QHZV WKDW WKH PDUNHW ZDV HIILFLHQW LQ WKH

DOOLE UWR VHQVH LV VXIILFLHQW WR VXSSRUW WKH LQIHUHQFH WKDW LW UHDFWHG LQ D

HH HOO Y VFH GD W ROV , F 1R &LY &9 1 :/
DW 1 7H[ -XO RUGHU DII G D G UHPD GHG ) G

WK &LU 7KH YHU SXUSRVH RI UHTXLULQJ PDUNHW HIILFLHQF EHIRUH DSSO LQJ
WKH IUDXG RQ WKH PDUNHW SUHVXPSWLRQ LV VHYHUHO XQGHUFXW E LJQRULQJ WKH GLUHFWLRQ
RI SULFH PRYHPHQW LQ UHVSRQVH WR QHZ LQIRUPDWLRQ ,QGHHG LI VWRFN SULFH LV
LQYHUVHO UHODWHG WR WKH FRQWHQW RI QHZ LQIRUPDWLRQ IRU H[DPSOH VWRFN SULFH
GHFUHDVHV XSRQ WKH DQQRXQFHPHQW RI JRRG QHZV DQG LQFUHDVHV RQ WKH
DQQRXQFHPHQW RI EDG QHZV D SODLQWLII FODVV FDQQRW EH SUHVXPHG WR KDYH UHOLHG
XSRQ SRVLWLYH VWDWHPHQWV LQ SXUFKDVLQJ VWRFN
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GLUHFWLRQDOO DSSURSULDWH PDQQHU RQ WKH SDUWLFXODU RFFDVLRQ RI WKH

PLVUHSUHVHQWDWLRQ LQ TXHVWLRQ &I &UD IRUG Y ULEHFD H GL J &RUS ) G

G &LU KDELW HYLGHQFH PXVW VKRZ D UHJXODU UHVSRQVH WR D

UHSHDWHG VSHFLILF VLWXDWLRQ LQ RUGHU WR EH SURRI RI ZKDW GHIHQGDQW GLG RQ D

SDUWLFXODU RFFDVLRQ

7KH 3DQHO WKXV YLRODWHG DOOLE UWR ,, LQ UHMHFWLQJ HIHQGDQWV¶ DUJXPHQW

WKDW 3ODLQWLIIV PXVW RIIHU HPSLULFDO GDWD VKRZLQJ WKDW WKH SULFH RI WKH UHOHYDQW

VHFXULWLHV SUHGLFWDEO PRYHG XS LQ UHVSRQVH WR JRRG QHZV DQG GRZQ LQ UHVSRQVH WR

EDG QHZV 2S ,W UXOHG WKDW VXFK HYLGHQFH ZDV D VXIILFLHQW FRQGLWLRQ EXW

QRW D QHFHVVDU RQH ,G ,Q VR GRLQJ WKH 3DQHO PLVWDNHQO LQWHUSUHWHG

DOOLE UWR ,, WR KROG WKDW HYLGHQFH RI GLUHFWLRQDOLW ZDV HTXLYDOHQW WR HYLGHQFH

UHJDUGLQJ WKH GHJUHH WR ZKLFK VWRFN SULFHV UHIOHFW SXEOLF LQIRUPDWLRQ DQG

PLVWDNHQO DVVXPHG WKDW WKH RQO IRUP VXFK HPSLULF HYLGHQFH FRXOG WDNH ZDV DQ

HYHQW VWXG 2S XW ZKLOH DOOLE UWR ,, QRWHG WKDW WKHUH ZHUH GHEDWHV DERXW

WKH GHJUHH DQG VSHHG ZLWK ZKLFK SXEOLF LQIRUPDWLRQ LV UHIOHFWHG LQ D VWRFN SULFH

WKH YHU VRXUFH LW UHOLHG RQ VWDWHG DQG QR SDUW KHUH GLVSXWHG WKDW WKH PRGHVW

SUHPLVH WKDW PXVW EH HVWDEOLVKHG LV WKDW WKHUH LV D VKRZLQJ WKDW SULFHV PRYH

UHDVRQDEO SURPSWO LQ D SUHGLFWDEOH GLUHFWLR LQ UHVSRQVH WR IDYRUDEOH RU

XQIDYRUDEOH SXEOLF LQIRUPDWLRQ )LQDQFLDO (FRQRPLVWV U LQ ,, DW HPSKDVLV
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DGGHG )RU PDUNHW HIILFLHQF LV QRWKLQJ PRUH WKDQ D SUHUHTXLVLWH IRU DQ

LQGLUHFW VKRZLQJ RI SULFH LPSDFW DQG LQ WKH DEVHQFH RI HYLGHQFH WKDW JHQHUDOO

SXEOLF LQIRUPDWLRQ LV UHIOHFWHG LQ WKH PDUNHW SULFH RI D VHFXULW WKHUH FDQ EH QR

ILQGLQJ RI PDUNHW HIILFLHQF DOOLE UWR ,, 6 &W DW QG ZKHWKHU RU

QRW SODLQWLIIV UHO RQ D VLQJOH ILUP HYHQW VWXG WKH FRXUW PXVW PDNH VRPH ILQGLQJ

RI GLUHFWLRQDOLW EDVHG RQ HPSLULF HYLGHQFH , UH , LWLDO E IIHUL JV HF LWLJ

, UH , ) G G &LU GHFLVLR FODULILHG R GH LDO RI UHK J

) G G &LU

7KH 3DQHO¶V KROGLQJ WKDW SODLQWLIIV¶ EXUGHQ LV QRW RQHURXV 2S DOVR

FRQIOLFWV ZLWK ERWK DOOLE UWR ,, DQG ZLWK :DO 0DUW :DO 0DUW KROGV WKDW

SODLQWLIIV PXVW SURYH HDFK RI 5XOH ¶V HOHPHQWV E D SUHSRQGHUDQFH DQG

VXIILFLHQW WR ZLWKVWDQG D ULJRURXV DQDO VLV E WKH GLVWULFW FRXUW :DO 0DUW WRUHV

DOOLE UWR ,,¶V XVH RI WKH SKUDVH PRGHVW SUHPLVH ZDV GHULYHG IURP WKH
ILQDQFLDO HFRQRPLVWV¶ DPLF V EULHI FLWHG GLUHFWO DERYH WKLV SKUDVH LQ WKH RSLQLRQ
7KH EULHI VWDWHG WKDW WKH HIILFLHQW PDUNHW K SRWKHVLV LV EDVHG RQ WKH PRGHVW
DVV PSWLR WKDW SULFHV PRYH UHDVRQDEO SURPSWO L D SUHGLFWDEOH GLUHFWLR LQ
UHVSRQVH WR IDYRUDEOH RU XQIDYRUDEOH SXEOLF LQIRUPDWLRQ )LQDQFLDO (FRQRPLVWV

U LQ ,, DW HPSKDVLV DGGHG 3ODLQWLIIV GLG QRW FRQWHVW WKLV LQFRQWURYHUWLEOH
SRLQW

V DOO SDUWLHV FRQFHGHG DQG WKH 3DQHO GLG QRW GLVSXWH WKH GLVWULFW FRXUW IDLOHG
WR PDNH ILQGLQJV WKDW 3HWUREUDV¶V 6V DQG ERQGV UHDFWHG LQ D GLUHFWLRQDOO
DSSURSULDWH PDQQHU WR QHZV UXOLQJ EHORZ WKDW LW ZDV JLYLQJ 3ODLQWLIIV¶ HYLGHQFH
RQO OLPLWHG ZHLJKW 2S 63 ,QGHHG WKH FRXUW QRWHG WKDW 3ODLQWLIIV¶
H[SHUW KLPVHOI GLG QRW GLVSXWH WKDW KLV ] WHVW PHWKRGRORJ DORQH FRXOG QRW WHVW
GLUHFWLRQDOLW 63
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, F Y NHV 8 6 QG WKH &RXUW¶V DOOLE UWR GHFLVLRQV

KROG WKDW WKH DVLF SUHVXPSWLRQ GRHV RW UHOLHYH SODLQWLIIV RI WKH EXUGHQ RI

SURYLQJ WKH SUHUHTXLVLWHV QHFHVVDU WR HVWDEOLVK 6HFWLRQ E ¶V HOHPHQWV

DOOLE UWR ,, 6 &W DW HPSKDVLV DGGHG DQG WKDW UHOLDQFH LV DQ

HVVHQWLDO HOHPHQW RI WKH E SULYDWH FDXVH RI DFWLRQ (ULFD -RK ) G , F Y

DOOLE UWR &R DOOLE UWR , 8 6 HVWDEOLVKLQJ D

UHOD[HG EXUGHQ KRZHYHU WKH 3DQHO HFLVLRQ KDV WKH HIIHFW RI WUDQVIHUULQJ WR

GHIHQGDQWV WKH EXUGHQ RI HVWDEOLVKLQJ WKH DEVHQFH RI SULFH LPSDFW ERWK JHQHUDOO

DQG LQ WKH VSHFLILF FDVH ZKLOH VLPXOWDQHRXVO VWDWLQJ WKDW VXFK EXUGHQ QRZ RQ

GHIHQGDQWV ZLOO EH GLIILFXOW WR VDWLVI 2S 7KH 3DQHO¶V GHFLVLRQ WKXV UXQV

GLUHFWO DIRXO RI ERWK :DO 0DUW DQG DOOLE UWR ,,

7KH 3DQHO HFLVLRQ DOVR XQGHUFXWV WKLV &RXUW¶V SULRU KROGLQJ LQ RPEDUGLHU

WKDW HPSLULFDO GDWD VKRZLQJ FDXVH DQG HIIHFW EHWZHHQ PLVVWDWHPHQWV DQG FKDQJHV

LQ D VHFXULW ¶V SULFH LV WKH PRVW LPSRUWDQW IDFWRU LQ HVWDEOLVKLQJ DVLF¶V

SUHVXPSWLRQ &RPSDUH RPEDUGLHU ) G DW LWK 2S 7KH

RPEDUGLHU FRXUW GLG QRW VWDWH WKDW FDXVH DQG HIIHFW HYLGHQFH ZDV RQO D VXIILFLHQW

EXW QRW D QHFHVVDU FRQGLWLRQ ,W VWDWHG WKDW Z LWKRXW WKH GHPRQVWUDWLRQ RI D

FDXVDO UHODWLRQVKLS LW LV GLIILF OW WR SUHV PH WKDW WKH PDUNHW ZLOO LQWHJUDWH WKH

UHOHDVH RI PDWHULDO LQIRUPDWLRQ DERXW D VHFXULW LQWR LWV SULFH DQG D Q HYHQW

VWXG WKDW FRUUHODWHV WKH GLVFORVXUHV RI XQDQWLFLSDWHG PDWHULDO LQIRUPDWLRQ DERXW D
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VHFXULW ZLWK FRUUHVSR GL J IOXFWXDWLRQV LQ SULFH KDV EHHQ FRQVLGHUHG SULPD IDFLH

HYLGHQFH RI WKH H[LVWHQFH RI D FDXVDO UHODWLRQVKLS RPEDUGLHU ) G DW

HPSKDVLV DGGHG

,QGHHG VLQFH RPEDUGLHU GLVWULFW FRXUWV LQ WKLV &LUFXLW KDYH XQGHUVWRRG WKH

ODZ WR UHTXLUH HYHQW VWXGLHV RU VRPH VLPLODU HYLGHQFH RI GLUHFWLRQDOLW

KROGLQJ WKDW WKH DOOLE UWR ,, LQIHUHQFH LV HVWDEOLVKHG DV ORQJ DV SODLQWLIIV KDYH

RIIHUHG VRPH HPSLULF HYLGHQFH HYHQ LI WKDW HYLGHQFH GRHV QRW HVWDEOLVK

GLUHFWLRQDOLW DQG E VLPXOWDQHRXVO XQGHUFXWWLQJ WKH XWLOLW RI VLQJOH ILUP HYHQW

VWXGLHV WKH 3DQHO HFLVLRQ IXQGDPHQWDOO GHSDUWHG IURP WKH ODZ RI WKLV &LUFXLW

&I , UH 9LYH GL HF LWLJ ) G G &LU QRWLQJ WKDW

XVH RI VXFK HYHQW VWXGLHV KDV EHFRPH VWDQGDUG RSHUDWLQJ SURFHGXUH LQ IHGHUDO

VHFXULWLHV OLWLJDWLRQ :KLOH HDFK RI WKH RWKHU IRXU &DPPHU IDFWRUV WUDGLQJ

YROXPH DQDO VW FRYHUDJH WKH QXPEHU RI PDUNHW PDNHUV DQG ZKHWKHU WKH FRPSDQ

LV HOLJLEOH WR ILOH D VLPSOLILHG VHFXULW UHJLVWUDWLRQ IRUP PD EH UHOHYDQW E

VHUYLQJ IRU H[DPSOH WR VKRZ L HIILFLH F ZKHUH WKH HPSLULF HYLGHQFH LV LQ

HH H J , (: RFDO H VLR ) G Y H WVFKH D N 1R &LY
. ) :/ DW 6 1 2FW UHMHFWLQJ WHVW

WKDW GLG QRW VKRZ ZKHWKHU SULFH PRYHPHQWV ZHUH GLUHFWLRQDOO DSSURSULDWH ,
UH )HG RPH RD 0RUWJ &RUS )UHGGLH 0DF HF LWLJ ) 5
6 1 UHMHFWLQJ WHVW WKDW IDLOHG WR UHFRJQL]H WKH UHODWLRQVKLS EHWZHHQ

WKH GLUHFWLRQ RI WKH SULFH PRYHPHQW DQG WKH UHOHYDQW QHZV
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HTXLSRLVH QRQH RI WKHP LQGLYLGXDOO RU WRJHWKHU GHPRQVWUDWH PDUNHW HIILFLHQF DV

ERWK SDUWLHV¶ H[SHUWV DJUHHG EHORZ

)LQDOO LQ FULWLFL]LQJ WKH HIILFDF RI HYHQW VWXGLHV WKH 3DQHO HFLVLRQ

H[WHQVLYHO FLWHG ORQ UDY - HDWRQ (YH W W GLHV L HF ULWLHV LWLJDWLR

R R HU &R IR GL J (IIHFWV D G LDV :DVK 8 / 5HY

TXRWHG LQ 2S XW ZKLOH WKH DUWLFOH VXJJHVWV ZD V LQ ZKLFK WKH DFFXUDF

RI VLQJOH ILUP HYHQW VWXGLHV FDQ EH LPSURYHG DW WKH VDPH WLPH LW H[SOLFLWO

DFNQRZOHGJHV WKDW WKH &DPPHU IDFWRUV DUH RW DFFHSWHG DV UHOLDEOH LQGLFDWRUV RI

PDUNHW HIILFLHQF HH LG DW Q : H DUH VWLOO DZDUH RI QR SHHU UHYLHZHG

VWXG LQ WKH ILQDQFH OLWHUDWXUH WKDW XVHV WKH &DPPHU IDFWRUV WR WHVW ZKHWKHU D

VHFXULW WUDGHG LQ DQ HIILFLHQW PDUNHW RU QRW

HH )7U 7 KH &DPPHU IDFWRUV PLJKW LGHQWLI GHIHFWV
LQ D PDUNHW WKDW ZRXOG FDXVH RQH WR FRQFOXGH WKDW WKH VWRFN LV PRUH OLNHO WKDQ QRW
WR EH WUDGLQJ LQHIILFLHQWO * , 7KH LQGLUHFW¶ WHVWV FRQGXFWHG E

U )HLQVWHLQ WKH ILUVW IRXU &DPPHU IDFWRUV DQG WKH .URJPD IDFWRUV SHUWDLQ WR
VWUXFWXUDO IDFWRUV WKDW DUH HFHVVDU IRU HIILFLHQW PDUNHWV HPSKDVLV DGGHG

HH 7U 3ODLQWLIIV¶ H[SHUW DJUHHLQJ WKDW H[FHSW IRU
HPSLULFDOO GHPRQVWUDWLQJ FDXVH DQG HIIHFW QRQH RI WKH RWKHU &DPPHU DQG
.URJPD IDFWRUV GHPRQVWUDWH WKH PDUNHW HIILFLHQF RI D VHFXULW
* , QRQ HPSLULFDO IDFWRUV DUH LQGLYLGXDOO RU FROOHFWLYHO LQDGHTXDWH WR

HVWDEOLVK PDUNHW HIILFLHQF (FRQRPLVWV PLFXV U DW 7 KH LQGLUHFW
IDFWRUV GR QRW HLWKHU LQGLYLGXDOO RU FROOHFWLYHO GHPRQVWUDWH WKDW WKH
3HWUREUDV VHFXULWLHV PDUNHWV ZHUH HIILFLHQW

7KLV DUWLFOH ZDV RQO UDLVHG LQ DQ DPLFXV EULHI DQG ZDV QRW FLWHG RU UHOLHG RQ
E HLWKHU SDUW RU WKH GLVWULFW FRXUW 7KH &RXUW VKRXOG JUDQW UHKHDULQJ VR WKDW WKH
SDUWLHV FDQ DGGUHVV WKH LVVXHV WKH DUWLFOH UDLVHV

Case 16-1914, Document 333, 07/21/2017, 2084090, Page19 of 96



7KH 3DQHO HFLVLRQ :LOO UDPDWLFDOO OWHU WKH 5XOH E
FWLRQ

V WKH 3DQHO QRWHG WKH DVLF SUHVXPSWLRQ HVWDEOLVKHV UHOLDQFH ERWK DW WKH

FODVV FHUWLILFDWLRQ VWDJH DQG DW WULDO 2S Q ,W FDQ EH XVHG DV D VXEVWLWXWH IRU

HYLGHQFH RI GLUHFW UHOLDQFH ERWK LQ FODVV DFWLRQV DQG LQ LQGLYLGXDO DFWLRQV HH

DOOLE UWR ,, 6 &W DW 7KH 3DQHO¶V GHFLVLRQ WKXV KDV IDU UHDFKLQJ

LPSOLFDWLRQV

DOOLE UWR ,, PDGH FOHDU WKDW ZKLOH W KH WUDGLWLRQDO DQG PRVW GLUHFW ZD

D SODLQWLII FDQ GHPRQVWUDWH UHOLDQFH LV E VKRZLQJ WKDW KH ZDV DZDUH RI D

FRPSDQ ¶V VWDWHPHQW DQG HQJDJHG LQ D UHOHYDQW WUDQVDFWLRQ EDVHG RQ WKDW

VSHFLILF PLVUHSUHVHQWDWLRQ WKH DVLF SUHVXPSWLRQ GRHV RW DOWHU WKH HOHPHQWV RI

WKH 5XOH E FDXVH RI DFWLRQ ,G DW HPSKDVLV DGGHG 8QGHU WKH

3DQHO HFLVLRQ KRZHYHU SURRI RI UHOLDQFH ZLOO IRUHYHUPRUH EH UHSODFHG E D

YDJXH KROLVWLF DQDO VLV WKDW GRHV QRW HYHQ UHTXLUH SULFH LPSDFW IRU HYHU SODLQWLII

ZKR FDQ VLWH YHQXH LQ WKH 6HFRQG &LUFXLW WKH KRPH RI WKH 1HZ RUN 6WRFN

([FKDQJH

7KH UHDO ZRUOG HIIHFW RI WKH 3DQHO HFLVLRQ WKXV FDQQRW EH RYHUVWDWHG ,W LV

XQGLVSXWHG WKDW WKH ILUVW IRXU &DPPHU IDFWRUV FDQ HDVLO EH VDWLVILHG IRU DQ ODUJH

FRPSDQ OO ODUJH FRPSDQLHV KDYH VHFXULWLHV ZLWK KLJK WUDGLQJ YROXPH DUH

FRYHUHG E PDQ DQDO VWV KDYH PDQ PDUNHW PDNHUV DQG DUH HOLJLEOH WR ILOH D

VLPSOLILHG VHFXULWLHV IRUP ZKLFK UHTXLUHV WKDW FRPSDQLHV KDYH ILOHG IRUPV IRU D
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FHUWDLQ DPRXQW RI WLPH DQG KDYH D FHUWDLQ PLQLPXP IORDW 63 7KXV LQ WKH

FDVH RI HYHU ODUJH FRPSDQ LW FRXOG EH VDLG DV WKH 3DQHO VDLG KHUH WKDW VXFK

IDFWRUV ORJLFDOO DSSHDU LQ RU FRQWULEXWH WR DQ HIILFLHQW VHFXULWLHV PDUNHW

2S 7KH ) 7 WHVW ZLOO DOVR LQH[RUDEO EH PHW IRU DOO ODUJH FRPSDQLHV EHFDXVH

LW LV QRW GHVLJQHG WR WHVW HIILFLHQF DQG LQGHHG FDQ EH VDWLVILHG ZKHQ D VHFXULW

WUDGHV L HIILFLH WO 2SHQLQJ U ODZ WKDW ZDV LQWHQGHG WR SURWHFW

LQYHVWRUV DJDLQVW IUDXG ZKLFK UHTXLUHV UHOLDQFH ZRXOG IRU DOO ODUJH FRPSDQLHV

EHFRPH D EURDG LQVXUDQFH VFKHPH WR SURWHFW LQYHVWRUV DJDLQVW PDUNHW ORVVHV

UD KDUP , F Y UR GR 8 6 WR HULGJH , Y DUW HUV

& Y FL WOD WD , F 8 6 7 KH E SULYDWH ULJKW

VKRXOG QRW EH H[WHQGHG EH RQG LWV SUHVHQW ERXQGDULHV

7KH 3DQHO HFLVLRQ ZLOO DOVR VRZ XQFHUWDLQW DQG FRQIXVLRQ LQ DQ DUHD WKDW

GHPDQGV FHUWDLQW DQG SUHGLFWDELOLW &H W D N RI H YHU Y )LUVW

, WHUVWDWH D N RI H YHU 8 6 7KH 3DQHO HFLVLRQ

SXUSRUWHG WR GHFOLQH WR VHW IRUWK D SUHFLVH HYLGHQWLDU VWDQGDUG IRU PDUNHW

HIILFLHQF 2S DQG WR OLPLW LWV UXOLQJ WR WKH FODVV FHUWLILFDWLRQ RUGHU DQG QRW

WR WKH ILQGLQJ E WKH XOWLPDWH ILQGHU RI IDFW LG DW XW LQ VR GRLQJ LW SURYLGHG

QR HIIHFWLYH FRQVWUDLQWV DJDLQVW ZKDW D IDFWILQGHU FRXOG GHWHUPLQH HVWDEOLVKHV WKH

HOHPHQW RI UHOLDQFH RZ PDQ DQDO VWV RU PDUNHW PDNHUV DQG KRZ ODUJH D WUDGLQJ

YROXPH LV VXIILFLHQW WR PDNH D VHFXULW ¶V PDUNHW HIILFLHQW 7KH 3DQHO¶V WHVW

Case 16-1914, Document 333, 07/21/2017, 2084090, Page21 of 96



SURYLGHV QR JXLGDQFH FFRUGLQJ WR WKH 3DQHO HFLVLRQ DV ORQJ DV WKH IDFWILQGHU

UHOLHV RQ D KROLVWLF DQDO VLV EDVHG RQ WKH WRWDOLW RI WKH HYLGHQFH SUHVHQWHG LG

DW WKH UHOLDQFH HOHPHQW ZLOO EH VDWLVILHG 0HDQLQJIXO UHYLHZ ZLOO QRW EH

SRVVLEOH XQGHU WKH 3DQHO¶V UHGXFHG VWDQGDUG DQG WKH GHFLVLRQ ZLOO RSHQ WKH

IORRGJDWHV LQ WKH 6HFRQG &LUFXLW WR PHULWOHVV DQG GHELOLWDWLQJO H[SHQVLYH ODZVXLWV

ZKHUH WKHUH LV QR REMHFWLYH HYLGHQFH WKDW DQ LQYHVWRU UHOLHG RQ DQ PLVVWDWHPHQWV

HH P HVW , W O Y &ODSSHU ) G G &LU 5DJJL -

GLVVHQWLQJ IURP GHQLDO RI UHKHDULQJ H ED F ZKHQ SDQHO GHFLVLRQ DOORZV D QRYHO

UHGXFHG VWDQGDUG DW RGGV ZLWK 6XSUHPH &RXUW SUHFHGHQW WR EHFRPH FLWDEOH DV

WKH ODZ RI WKLV FLUFXLW SD HO GHFLVLR UHYHUVHG D G YDFDWHG 8 6

KH 3DQHO V HFLVLRQ RQ VFHUWDLQDELOLW RQIOLFWV LWK WKLV
R UW V HFLVLRQ LQ %UHFKHU RQ D 5HF UULQJ DQG ( FHSWLRQDOO

,PSRUWDQW 4 HVWLRQ

5HKHDULQJ LV DOVR ZDUUDQWHG EHFDXVH WKH 3DQHO¶V GHFLVLRQ RQ DVFHUWDLQDELOLW

FRQIOLFWV ZLWK WKLV &RXUW¶V SULRU KROGLQJ LQ UHFKHU Y 5HS EOLF RI UJH WL D

) G G &LU &DODEUHVL 5DJJL DQG :HVOH -- ,Q UHFKHU WKLV &RXUW

KHOG WKDW WKH WR FKVWR H RI DVFHUWDLQDELOLW LV ZKHWKHU WKH FODVV LV VXIILFLHQWO

GHILQLWH VR WKDW LW LV DGPL LVWUDWLYHO IHDVLEOH IRU WKH FRXUW WR GHWHUPLQH ZKHWKHU D

SDUWLFXODU LQGLYLGXDO LV D PHPEHU ¶ ,G DW HPSKDVLV DGGHG LG DW

D FODVV PXVW EH GHILQHG E REMHFWLYH FULWHULD WKDW DUH DGPL LVWUDWLYHO IHDVLEOH

DQG WKDW ZRXOG QRW UHTXLUH D PLQL KHDULQJ RQ WKH PHULWV RI HDFK FDVH
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HPSKDVLV DGGHG 7KH 3DQHO¶V KROGLQJ WKDW 5XOH ¶V DVFHUWDLQDELOLW

UHTXLUHPHQW GRHV RW LQFOXGH DQ LQGHSHQGHQW DGPLQLVWUDWLYH IHDVLELOLW

UHTXLUHPHQW 2S SODLQO EURNH ZLWK UHFKHU¶V KROGLQJ ZKLFK LV LWVHOI JURXQGV

IRU UHKHDULQJ HH ) 5 3 D

7KH 3DQHO¶V GHFLVLRQ IXQGDPHQWDOO PLVFRQVWUXHG UHFKHU E OLPLWLQJ WKH

DVFHUWDLQDELOLW DQDO VLV WR ZKHWKHU REMHFWLYH LGHQWLILFDWLRQ RI FODVV PHPEHUV LV

SRVVLEOH 2S DQG FKDUDFWHUL]LQJ UHFKHU¶V DGGLWLRQDO ODQJXDJH UHJDUGLQJ

DGPLQLVWUDWLYHO IHDVLELOLW DQG PLQL KHDULQJV DV GLFWD LG DW 7KH UHFKHU

SDQHO UHYHUVHG WKH GLVWULFW FRXUW¶V FODVV FHUWLILFDWLRQ RUGHU DSSO LQJ WKH

DVFHUWDLQDELOLW WRXFKVWRQH RI DGPLQLVWUDWLYH IHDVLELOLW DQG KROGLQJ WKDW

GHWHUPLQLQJ PHPEHUVKLS RI WKH FODVV ZDV QRW DGPLQLVWUDWLYHO IHDVLEOH

EHFDXVH LW ZRXOG UHTXLUH WKH NLQG RI LQGLYLGXDOL]HG PLQL KHDULQJV WKDW UXQ

FRQWUDU WR WKH SULQFLSOH RI DVFHUWDLQDELOLW UHFKHU ) G DW 7KH

3DQHO¶V GHFLVLRQ KHUH WKDW DVFHUWDLQDELOLW GRHV RW LQFOXGH DQ LQGHSHQGHQW

DGPLQLVWUDWLYH IHDVLELOLW UHTXLUHPHQW VHH 2S WKXV FDQQRW EH UHFRQFLOHG

ZLWK D SODLQ UHDGLQJ RI UHFKHU HH H J LWHG WDWHV Y 0F HH ) G

Q G &LU 7R WKH H[WHQW WKH IRUPXODWLRQ HPSOR HG E WKLV &RXUW LQ D

SUHYLRXV FDVH H[SODLQV ZK WKH FRXUW UXOHG LQ IDYRU RI WKH ZLQQLQJ SDUW WKH
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H[SODQDWLRQ LV SDUW RI WKH FRXUW¶V KROGLQJ WR ZKLFK WKH FRXUW LV H[SHFWHG WR DGKHUH

XQGHU WKH SULQFLSOH RI VWDUH GHFLVLV

,Q HW DQRWKHU FRQIOLFW EHWZHHQ WKH 3DQHO HFLVLRQ DQG WKH &RXUW¶V

SUHFHGHQWV D GLIIHUHQW SRVW UHFKHU SDQHO RI WKLV &RXUW UHDIILUPHG UHFKHU¶V

KROGLQJ WKDW DVFHUWDLQDELOLW LQFOXGHV DQ DGPLQLVWUDWLYH IHDVLELOLW UHTXLUHPHQW HH

H VH Y LIHWLPH ( WP W HUYV & ) SS¶[ G &LU 5DJJL

/RKLHU DQG URQH -- ,Q H VH WKLV &RXUW UHOLHG RQ UHFKHU LQ DIILUPLQJ GHQLDO

RI FODVV FHUWLILFDWLRQ EHFDXVH WKH SODLQWLII DGGXFHG QR HYLGHQFH WKDW KLV

SURSRVHG PHWKRG RI LGHQWLI LQJ DEVHQW FODVV PHPEHUV HPSOR HG REMHFWLYH

FULWHULD ZDV DGPL LVWUDWLYHO IHDVLEOH RU SHUPLWWHG UHDG LGHQWLILFDWLRQ RI

PHPEHUV DQG IDLOHG WR VKRZ D VXIILFLHQWO UHOLDEOH PHWKRG IRU LGHQWLI LQJ WKH

SURSRVHG FODVV WR DYRLG PL L KHDUL J V RQ WKH PHULWV RI HDFK FDVH ¶ ,G DW

HPSKDVLV DGGHG TXRWLQJ UHFKHU ) G DW V LQ UHFKHU WKH

DGPLQLVWUDWLYH IHDVLELOLW DQDO VLV IRUPHG WKH EDVLV IRU WKH H VH SDQHO¶V

MXGJPHQW DQG WKHUHIRUH FDQQRW EH GLVPLVVHG DV GLFW P HH H J 0F HH

) G DW Q

UHFKHU LWVHOI FLWHG &KDUUR Y L DFOH US & ZKLFK KHOG D
FODVV LV DVFHUWDLQDEOH ZKHQ GHILQHG E REMHFWLYH FULWHULD WKDW DUH DGPL LVWUDWLYHO
IHDVLEOH ¶ DQG ZKHQ LGHQWLI LQJ LWV PHPEHUV ZRXOG QRW UHTXLUH D PLQL KHDULQJ RQ
WKH PHULWV RI HDFK FDVH ¶ ) 5 6 1 HPSKDVLV DGGHG
FLWDWLRQ RPLWWHG
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,QGHHG DOO SDUWLHV LQ WKLV FDVH DV ZHOO DV WKH GLVWULFW FRXUW KDG DVVXPHG WKDW

WKLV &RXUW KDG DOUHDG DGRSWHG DQ DGPLQLVWUDWLYH IHDVLELOLW UHTXLUHPHQW LQ

UHFKHU DQG GLVSXWHG RQO ZKHWKHU WKDW UHTXLUHPHQW ZDV VDWLVILHG 7KH 3DQHO

WKHUHIRUH QRW RQO RYHUUXOHG D GHFLVLRQ RI D SULRU SDQHO EXW GLG VR ZKHQ WKH LVVXH

KDG QRW EHHQ VTXDUHO FRQVLGHUHG E WKH GLVWULFW FRXUW RU UDLVHG E WKH SDUWLHV

HIHQGDQWV UHVSHFWIXOO VXEPLW WKDW WKLV DSSURDFK LV RXW RI NHHSLQJ ZLWK ZHOO

HVWDEOLVKHG SULQFLSOHV RI MXGLFLDO UHVWUDLQW HH H J UDWV Y RUW WK RI

- ) G G &LU V D JHQHUDO UXOH D IHGHUDO DSSHOODWH FRXUW

GRHV QRW FRQVLGHU DQ LVVXH QRW SDVVHG XSRQ¶ E WKH GLVWULFW FRXUW FLWDWLRQ

RPLWWHG 0HWUR WHYHGRUH &R Y 5DPER 8 6 VXJJHVWLQJ LW

ZRXOG EH LPSUXGHQW WR GHFLGH DQ LVVXH QRW DGGUHVVHG E WKH SDUWLHV

)XUWKHUPRUH ZKHWKHU 5XOH LPSRVHV DQ DGPLQLVWUDWLYH IHDVLELOLW

UHTXLUHPHQW LV D IUHTXHQWO UHFXUULQJ DQG H[FHSWLRQDOO LPSRUWDQW TXHVWLRQ

:KHQ DV KHUH VHH 2SHQLQJ U WKH FODVV GHILQLWLRQ GRHV QRW SHUPLW

SXWDWLYH FODVV PHPEHUV WR UHDGLO GHWHUPLQH IURP WKHLU RZQ NQRZOHGJH ZKHWKHU

WKH VDWLVI WKDW GHILQLWLRQ WKHLU GXH SURFHVV ULJKWV WR PDNH DQ LQIRUPHG GHFLVLRQ

ZKHWKHU WR RSW RXW DUH FRPSURPLVHG DV DUH WKH ULJKWV RI GHIHQGDQWV LQ WKH HYHQW

RI D GHIHQVH YHUGLFW RU MXGJPHQW XQIDYRUDEOH WR SODLQWLIIV WR KROG WKRVH SHUVRQV WR

FODVV PHPEHUVKLS HH 5D GOHPD Y )LG DW O LWOH , V &R ) G

WK &LU ILQGLQJ LPSURSHU IDLO VDIH FODVV ZKHUH H LWKHU WKH FODVV PHPEHUV
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ZLQ RU E YLUWXH RI ORVLQJ WKH DUH QRW LQ WKH FODVV DQG WKHUHIRUH QRW ERXQG E WKH

MXGJPHQW

)LQDOO WKH LPSRUWDQFH RI WKH LVVXH LV KLJKOLJKWHG E WKH 3DQHO¶V RZQ

UHFRJQLWLRQ WKDW LW KDG FUHDWHG D FLUFXLW VSOLW ZLWK 0DUF V Y 0: RI P &

) G G &LU ZKLFK WKLV &RXUW LQ UHFKHU KDG FLWHG ZLWK DSSURYDO

HH UHFKHU ) G DW FLWLQJ 0DUF V ) G DW XQGHU

DVFHUWDLQDELOLW UHTXLUHPHQW FODVV PXVW EH UHDGLO DVFHUWDLQDEOH EDVHG RQ

REMHFWLYH FULWHULD DQG FODVV PHPEHUV FDQQRW EH LPSRVVLEOH WR LGHQWLI ZLWKRXW

H[WHQVLYH DQG LQGLYLGXDOL]HG IDFW ILQGLQJ RU PLQL WULDOV¶ 2S VHH

DOVR 3HWLWLRQ IRU :ULW RI &HUWLRUDUL &R DJUD UD GV , F Y ULVH R 1R

:/ SHQGLQJ SUHVHQWLQJ TXHVWLRQ ZKHWKHU )HGHUDO 5XOH RI &LYLO

3URFHGXUH SHUPLWV D GLVWULFW FRXUW WR FHUWLI D GDPDJHV FODVV ZKHUH WKHUH LV QR

UHOLDEOH DGPLQLVWUDWLYHO IHDVLEOH PHWKRG IRU LGHQWLI LQJ WKH PHPEHUV RI WKH

FODVV

7KH &RXUW VKRXOG UHKHDU WKH PDWWHU EHFDXVH WKH GHFLVLRQ DGGUHVVHV

H[FHSWLRQDOO LPSRUWDQW LVVXHV DQG FRQIOLFWV ZLWK WKH &RXUW¶V SUHFHGHQW
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21 6,21

HIHQGDQWV SSHOODQWV UHVSHFWIXOO UHTXHVW WKDW WR WKH H[WHQW WKH 3DQHO

DGGUHVVHG WKH WZR LVVXHV VHW IRUWK DERYH LWV GHFLVLRQ VKRXOG EH YDFDWHG DQG UHKHDUG

E WKH 3DQHO RU E WKH IXOO &RXUW H ED F DQG WKH GLVWULFW FRXUW¶V FODVV FHUWLILFDWLRQ

RUGHU VKRXOG EH UHYHUVHG LQ LWV HQWLUHW
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DWHG 1HZ RUN 1HZ RUN
-XO

5HVSHFWIXOO VXEPLWWHG

&/( 5 *277/,( 67((1 6. (1 536 6/ 7(
0,/721 //3 0( * (5 )/20 //3

V /HZLV - /LPDQ V -D .DVQHU
/HZLV - /LPDQ -D .DVQHU
5RJHU &RRSHU RULV HUVKWH Q
2QH /LEHUW 3OD]D 6FRWW 0XVRII
1HZ RUN 1HZ RUN )RXU 7LPHV 6TXDUH

1HZ RUN 1

WWRU H V IRU WKH HWUREUDV
HIH GD WV SSHOOD WV WWRU H V IRU WKH GHU ULWHU

HIH GD WV SSHOOD WV
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(5 ,), ( 2) 203 , 1 (

, KHUHE FHUWLI WKDW

7KLV EULHI FRPSOLHV ZLWK )HG 5 SS 3 E DQG )HG

5 SS 3 E EHFDXVH LW FRQWDLQV ZRUGV H[FOXGLQJ WKH SDUWV RI WKH

EULHI H[HPSWHG E )HG 5 SS 3 I

7KLV EULHI FRPSOLHV ZLWK WKH W SHIDFH UHTXLUHPHQWV RI )HG 5

SS 3 D DQG WKH W SH VW OH UHTXLUHPHQWV RI )HG 5 SS 3 D

EHFDXVH WKLV EULHI KDV EHHQ SUHSDUHG LQ D SURSRUWLRQDOO VSDFHG W SHIDFH XVLQJ

0LFURVRIW :RUG LQ SRLQW 7LPHV 1HZ 5RPDQ IRQW

V H LV - LPD

/HZLV - /LPDQ
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