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Attorneys for Nonparty Glassdoor, Inc.
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA  MC-17-36-PHX-DJH

In re: Grand Jury Subpoena ~ GJ Subpoena No. 16-03-217

Issued to Glassdoor, Inc. (Assigned to Honorable Diane J. Humetewa
United States District Judge)

STIPULATED MOTION TO UNSEAL

(Filed Under Seal)

The United States of America and Glassdoor, Inc. (“Glassdoor”) stipulate as
follows:

1. To ensure the existence of a final, appealable order, see, e.g., Cobbledick v.
United States, 309 U.S. 323, 328 (1940), Glassdoor has waived a hearing on contempt
and submitted to entry of judgment of contempt on the terms set forth in the parties’ June
2, 2017 stipulated motion. Pursuant to the parties’ stipulation, the Court entered an order
dated June 5, 2017, finding Glassdoor, Inc. in civil contempt of a sealed order dated May
10, 2017.

2. Glassdoor has filed a notice of appeal of the civil contempt order.

3. The parties hereby stipulate to a partial unsealing of the record in this
matter.

a. Glassdoor believes that other entities with an interest in the First
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Amendment issues raised in the briefing may seek to file amicus briefs. While the
government reserves its position on the filing of amicus briefs in an expedited appeal, it
agrees that a limited unsealing of the record that masks the nature of the underlying
investigation would enable prospective amici to review the legal arguments, and would
not be inconsistent with grand jury secrecy protections.

b. A limited unsealing is consistent with circuit precedent. In United
States v. Index Newspapers LLC, 766 F.3d 1072 (9th Cir. 2014), the Ninth Circuit held
that, because a civil contempt hearing “‘better resembles a criminal trial . . . than it does a

299

grand jury proceeding,’” at least some portions of such hearings should be open to the
public and unsealed. Id. at 1089. In addition, the Court may wish to unseal portions of
the pleadings that the parties filed in support of and opposition to the motion to compel,
as well as this memorandum and any other pleadings related to the imposition of the
contempt sanction. Id. at 1093 (“Logic dictates that at least some of the filings related to
contempt hearings ancillary to grand jury investigations may be open to the public . . .”);
see also In re Special Counsel Investigation, 332 F. Supp. 2d 33, 34 (D.D.C. 2004)
(unsealing portions of the underlying record in a grand jury subpoena dispute following a
contempt sanction).

C. Accordingly, the parties have prepared a packet of redacted filings
and orders and have attached it as an exhibit to this stipulation. (The packet contains all
of the underlying case documents, in redacted form as necessary to protect grand jury
secrecy, to wit: Glassdoor’s motion to quash; a related declaration; an order setting a
briefing schedule; the government’s response; an order permitting a reply; Glassdoor’s
reply; the government’s motion for leave to file a sur-reply; the Court’s order granting
such leave; the government’s sur-reply; and the Court’s order denying the motion to
quash.) The parties consent to the partial unsealing of this case; the parties further
request that all individual docket entries remain sealed, other than:

e the parties’ June 2, 2017 stipulation regarding entry of an order of

-2
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contempt,

the Court’s June 5, 2017 order of contempt,

the parties’ June 7, 2017 stipulated motion to unseal,
the redacted packet of filings attached as Exhibit A, and

the order issued pursuant to this Stipulated Motion to Unseal.

Respectfully submitted this 7th day of June, 2017.

PERKINS COIE LLP ELIZABETH A. STRANGE

M

Acting United States Attorney
District of Arizona

By: . ;
Alexis E. Danncman (#030478) ) Gary M. Restaino
2901 North Central Avenue And);eW.C. Stone
Is)ﬁlte 2.0022 85012-2788 Two Renaissance Square
ocnix, 7~ 1O 40 North Central Avenue, Suite 1200
ADanneman@perkinscoie.com Phoenix, Arizona 85004-4408

Todd M. Hinnen (WSBA #27176)
Pro hac vice pending

1201 Third Avenue, Suite 4900
Seattle, Washington 98101-3099

Gary.Restaino@usdoj.gov
Andrew.Stone(@usdoj.gov

Assistant U.S. Attorneys

THinnen@perkinscoie.com

Attorneys for Glassdoor, Inc.
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EXHIBIT A
Redacted Record in 16-03-217
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POINTS AND AUTHORITIES IN
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Alexis E. Danneman (#030478)
PERKINS COIE LLP

2901 North Central Avenue, Suite 2000
Phoenix, AZ 85012-2788

Telephone: 602.351.8000

Facsimile: 602,648.7000
ADanneman@perkinscoie.com

Todd M. Hinnen gWSBA No. 27176)
(pro hac vice vap ication to be filed)
PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099
Telephone: 206.359.8000
Facsimile: 206.359.9000

THinnen@perkinscoie,com

William J. Frimel (CA No, 160287)
Christopher R. Edgar (CA No. 229771)
pro hac vice applications to be filed)
EUBERT FRENCH FRIMEL & WARNER LLP
1075 Curtis Street
Menlo Park, CA 94023
Tel: 650.322.3048

Fax: 650.322.2976
bill@sffwlaw.com
Attorneys for Nonparty Glassdoor, Ine.
UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA
IN RE: GRAND JURY SUBPOENA Case No.
ISSUED TO GLASSDOOR, INC. (Grand Jury Subpoena No. 16-03-217)

MOTION TO QUASH GRAND JURY
SUBPOENA PURSUANT TO FED. R,
CRIM. P. 17(C)(2); MEMORANDUM
OF POINTS AND AUTHORITIES IN
SUPPORT THEREOF

Pursuant to Fed. R. Crim. P, 17(c)}(2), Nonparty Glassdoor, Inc. (“Glassdoor™)
respectfully moves to quash the grand jury subpoena served upon it dated March 6, 2017

by the Assistant United States Attorney for the District of Arizona (the “Subpoena®).

1350607221
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Glassdoor’s motion is supported by the accompanying Memorandum of Points and
Authorities, the Declaration of Thomas O’Brien, and such other materials as may be
presented to the Court at or before the time of the hearing in this matter.

INTRODUCTION

The grand jury subpoena at issue demands the identities of 125 anonymous

individuals who posted reviews

on glassdoor.com, a website on
which employees provide information about, ldsare their experiences working at,
employers. When it received the Subpoena, Glassdoor, which operates glassdoor.com,
asked the government whether it would be possible for the government to obtain the
information it seeks without learning the identities of Glassdoor’s anonymous users. The
government offered to narrow the scope of the subpoena to seek fewer user identities, but
continued to request Glassdoor’s users’ information, With respect to the Subpoena’s
purpose, the government advised Glassdoor only that it seeks the identities of “third party
witnesses to certain business practices relevant to our investigation.” (Decl. of Thomas
O’Brien, Apr, 3, 2017 (“O’Brien Decl,”), Exh, E,)

While Glassdoor has no desire to interfere with the grand jury’s investigation, “an
author’s decision to remain anonymous . . . is an aspect of the freedom of speech
protected by the First Amendment,” Melntyre v. Ohio Elections Comm., 514 U.S. 334,
342 (1995), and compelling the identification of Glassdoor’s anonymous users could have
a chilling effect on both Glassdoor’s reviewers® and readers’ willingness to use

glassdoor.com. This is particularly significant because the reviews concern the operations

and labor conditions at an employer that administers publicly-funded programs

See, e.g., Gardelto v, Mason, 100 F.3d 803, 813 (10th Cir. 1996)

(“The objectives, purposes, and mission of a public university are undoubtedly matters of
public concern™ for First Amendment purposes),
As Glassdoor is committed to protecting its users’ First Amendment right to

anonymous expression, Glassdoor brings this motion to seek a judicial determination as to

135066722, 1 2
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whether the government is entitled to deprive the Reviews” authors of their First

Amendment right to speak anonymously. Specifically, the government must demonstrate

3

to the Court that (1) it has a compelling interest in obtaining the
identities, and (2) there is a clear nexus between those persons’ identitie and the grand
jury’s investigation. See In re Grand Jury Investigation of Possible Violation of 18 U.S.C!
3 1461 et seq., 706 F. Supp. 2d 11, 18 (D.D.C. 2009) (denying motion to compel
compliance with grand jury subpoena “seck[ing] records of customer purchases of
expressive materials, which are presumptively protected by the First Amendment,”
because the government failed to “demonstrate[] a compelling need for them and a
sufficient nexus between the records and the grand jury’s investigation™). It is particularly
mmportant that the government be required to make such a showing given that, based on
the government’s statements, the apparent purpose of the Subpoena is solely to locate
potential third-party witnesses, (See O’Brien Decl. Exh. E, at 1.) If the government
cannot make the necessary showing, the Subpoena must be quashed.

STATEMENT OF FACTS

Glassdoor operates glassdoor.com, which provides a forum for current and former

employees of companies to anonymously voice opinions regarding those businesses.
(O’Brien Decl. § 2.) Glassdoor.com users also discuss federal, state and local government
employers on the site. (/) An employee can anonymously express an opinion about an
employer on glassdoor.com by posting a “review,” in which the employee assigns the
employer between one and five stars in a number of categories, and discusses the
employer’s “pros and cons.” (/d. 9 3.) Employees can also share information regarding
employers” labor conditions, salaries and job interviewing practices. (Jd) In order to post
reviews or other information to glassdoor.com, users need to provide e-mail addresses to
Glassdoor, but those addresses are not publicly displayed on the site. (Jd. §4.) Glassdoor
does not compose or edit the employer reviews appearing on the site, {(/d)

Over a nine-year period, between September 2008 and March 2017, numerous

Glassdoor users posted 125 employee reviews lon glassdoor.com. (/d. Exh. A

{33066722.1 -3
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Subpoena, which is dated March 6, 2017, eqnst:s, “ior the time period September 1,

2008 to present,” the following:

All “Company Reviews"” for , .
muludmg all reviewer information, Rﬁverer information 1oquested nay, but
is not limited to, internet protocol addresses and logs associated with all reviews
including date and time of post, username, email address, resume, billing
information such as first name, last name, credit card information, billing address,
payment history and any additional contact information available.

(O’Brien Decl. Exh. C, Att.) The Subpoéna reproduces eight of the Reviews, which date
from between November 2015 and January 2017, under the heading ©

Review Examples,” but does not explain why those particular reviews are listed. (/d.)

Glassdoor contacted the Assistant United States Attorney in charge of this matter
(“AUSA™), and advised the AUSA that providing the information sought in the Subpoena
would infringe the reviewers” First Amendment right to anonymous expression, and have
a chilling effect on reviewers’ and readers’ willingness to use glassdoor.com for protected
First Amendment activities. {/d. Exh. D.) The AUSA offered to narrow the Subpoena to
seck only the identities of the authors of the eight Reviews listed as “examples” in the
Subpoena, but asserted that the AUSA was not required to show a compelling interest in
obtaining the reviewers’ identities or a substantial nexus between those identities and the
investigation. (/d. Iixh, B, at 2.) The AUSA further stated that the purpose of the
Subpoena is to locate “third-party witnesses to certain business practices relevant to our
investigation,” (/d. Exh. E, at 1.)

Glassdoor is expressly committed to protecting its users’ First Amendment right to
anonymous expression. (/d. Exh, F, § 6(D) (provision of glassdoor.com Terms of Use
stating that “we reserve the right, to the fullest extent permitted by applicable law, to take

appropriate action to protect the anonymity of our users against the enforcement of

135066722.1 -4-
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subpoenas or other information requests that seek a user’s electronic address or

2%

identifying informati ) To seek pre-enforcement judicial review of a subpoena that

seeks to deprive the eviewers of their First Amendment right to speak
anonymously, and that may have a broader chilling effect on protected expression,
Glassdoor brings this motion. (Id 45.)

ARGUMENT

L THE SUBPOENA INFRINGES GLASSDOOR’S USERS’ FIRST
AMENDMENT RIGHTS

A.  The Reviewers Have a First Amendment Right to Speak Anonymously,
and Glassdoor’s Readers have a Right to Receive Information from the
Site

“[A]n author’s decision to remain anonymous . . . is an aspect of the freedom of
speech protected by the First Amendment.” Mclntyre, 514 U.S, at 342; see also Berger v.
City of Seartle, 569 ¥.3d 1029, 1038 (9th Cir. 2009) (“Registration requirements . , ,
dissuade potential speakers by eliminating the possibility of anonymous speech,” and may
thus contravene First Amendment); Avtry v. Glassdoor, Inc., No. 16«11;(:~30028~J CS, 2016
WL 1275566, *11 (N.D. Cal. Apr. 1, 2016) (“[1]t is well-cstablished that anonymous
speech on the Internet, like other types of anonymous speech, enjoys First Amendment
protection.”). Moreover, glassdoor.com’s readers have a First Amendment right to
receive information, as “[tlhe First Amendment ‘embraces the right to distribute literature,
and necessarily protects the right to receive it.” . . . . It protects material disseminated over
the internet as well as by the means of communication devices used prior to the high-tech
era.” Clement v. Cal, Dept. of Corr., 364 F.3d 1148, 1151 (9th Cir. 2004) (quoting Martin
v. City of Struthers, 319 'U.S. 141, 143 (1943)); see also Stanley v. Georgia, 394 U.S. 557,
564 (1969) (“It is now well-established that the Constitution protects the right to receive
information and ideas.”).

Courts have recognized that government investigations seeking the identities of

anonymous internet speakers, or readers of the content they provide, may reduce

135066722 1 -5
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individuals® willingness to speak anonymously, and to exercise their right to receive
information. See Inre Grand Jury Subpoena to Amazon.com dated Aug. 7, 2006, 246
ER.D. 570, 573 (W.D. Wis. 2007) (recognizing that, “if word were to spread over the Net
—and it would — that the FBI and the IRS had demanded and reccived Amazon’s list of
customers and their personal purchases, the chilling effect on expressive e-commerce
would frost keyboards across America™); In re Grand Jury Investigation, 706 F. Supp. 2d
at 17-18 (“[I]{ the subpoenaed customer records” sought by grand jury, which could be
used to identify purchasers of allegedly obscene content, “are given to the Government, it
could have a chilling effect on the exercise of Company X’s customers’ First Amendment
right[]” to receive information); see also Rich v. City of Jacksonville, No. 3:09-cv-454,
2010 WL 4403093, *8, 11 (M.D. Fla. Mar, 31, 2010) (prosecutor’s alleged “conduct in
investigating, discovering and disclosing the author of the anonymous blog violated
[plaintifP’s] First Amendment rights by destroying his ability to speak anonymously,” and
“deterred him from . . . ‘perfectly peaceful discussions of public matters of importance’™)

(quoting Talley v. Cal., 362 1.S. 60, 65 (1960)).

B. The Government Must Show a Compelling Interest in Obtaining the
Reviewers’ Identities, and a Substantial Nexus between those Identities
and the Grand Jury’s Investigation

Although there is a public interest in investigating possible violations of law, “the
grand juty’s ‘power is not unlimited.™ Jn re Grand Jury Investigation, 706 F. Supp. 2d at
13 (quoting United States v. Calandra, 414 U.S. 338, 346 (1974)). “Its powers are
constrained by any valid privilege, whether established by the Constitution, statute, or the
conmmon law.” /d. Thus, like other criminal subpoenas, a grand jury subpoena may be
quashed pursuant to Fed. R. Crim. P. 17(c)(2), which provides that, “[o]n motion made
promptly, the court may quash or modify [a] subpoena if compliance would be
unreasonable or oppressive.” See, e.g,, In re Grand Jury, John Doe No. G.J. 2005-2, 478
F.3d 581, 585 (4th Cir. 2007) (“Rule 17(c) offers a vehicle for a subpoenaed party to

assert a constitutional, statutory, or common-law privilege” in response to grand jury

135066722.1 -
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I | subpoena), *While what is reasonable” under Rule 17(c)(2) "depends on the context, it is

2 | clear that a subpoena may be quashed if it cannot withstand constitutional scrutiny.” In re
3 | Grand Jury Investigation, 706 F. Supp. 2d at 14 (citing United States v. R. Enters., 498

4 | U.S.292, 299 (1991)).

S “A grand jury subpoena will be enforced despite a First Amendment challenge if

6 | the government can demonstrate a compelling interest in and a sufficient nexus between

7 | the information sought and the subject matter of its investigation.” In re Grand Jury

8 | Subpoena Duces Tecum, 78 F.3d 1307, 1312 (8th Cir. 1996); see also In re Grand Jury

9 | Investigation, 706 F. Supp. 2d at 18 (“In order to survive a First Amendment challenge the

10 | government must show that they have a compelling interest in obtaining the sought-after
Il } material and that there is a sufficient nexus between the subject matter of the investigation
12 | and the information they seek.”); In re Grand Jury Subpoena to Amazon.com dated Aug.
13} 7,2006,246 F R,D. at 572 (“If the witness demonstrates a legitimate First Amendment

14 | concern raised by the subpoena, then the government must make an additional showing

15 | that the grand jury actually needs the disputed information.”); United States v. C.E. Hobbs
16 | Found. for Religious Training & Educ., Inc., 7 F.3d 169, 173 (9th Cir. 1993) (o quash

17 | summons by IRS seeking religious foundation®s financial documents, “the Foundation

18 | must make a showing that the . . . summons burdens” foundation’s First Amendment

19 | rights, and "[i]f the Foundation succeeds in making this prima facie showing, the RS

20 | action will be upheld ‘only upon demonstration that a compelling governmental interest
21 | warrants the burden, and that less restrictive means to achieve the government’s ends are
22 | notavailable™) (quoting St. German of dlaska Eastern Orthodox Catholic Church v. U.S.,
23 | 840F.2d 1087, 1093 (2d Cir. 1988)).

24 As numerous courts have recognized, this heightened standard is required because
25 | povernment investigative activities may have a chilling effoct on the exercise of the

26 | above-mentioned First Amendment rights. See, e.g., White v, Lee, 227 F3d 1214, 1228
27 | (9th Cir. 2000) (“The investigation by the HUD officials unquestionably chilled the

28 | plaintiffs’ exercise of their First Amendment right[]” to publicly oppose housing project);

1350667221 -7
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Donahoe v, Arpaio, 986 F. Supp. 2d 1091, 1136 (D. Ariz. 2013) (holding that allegedly
retaliatory police investigation *““would chill a person of ordinary firmness from engaging
in future First Amendment activity”) (quoting Ford v. City of Yakima, 706 F.3d 1188,
1193 (9th Cir, 2013)); Denney v. Drug Enf. Admin., 508 F. Supp. 2d 815, 830 (E.D. Cal.
2007) (“[A] physician of ordinary firmness who was only engaging in lawful speech
concerning medical marijuana could, in fact, be chilled” in that exercise of First
Amendment rights “by a federal investigation™). These concerns are particularly
pronounced where, as here, the speech involves labor conditions at an entity involved in
administering publicly-funded programs — (See O’Brien Decl.
Exh, B; see also Gardetto, 100 F.3d at 813 (*The objectives, purposes, and mission of a
public university are undoubtedly matters of public concern™ for First Amendment
purposes); Kincade v. City of Blue Springs, 64 F.3d 389, 396 (8th Cir. 1995) (plaintiff’s
“state[ment] that the City had paid local developers a substantial amount of money for
work on the dam that had not been done™ was protected from First Amendment liability,
because “[w]e generally have held that speech about the use of public funds touches upon
a matter of public concein™).)

Relatedly, in the civil litigation context, numerous courts have held that, where 2
plaintiff seeks the identities of anonymous internet speakers whose speech the plaintiff
alleges to have been defamatory, the plaintiff must submit evidence making a prima facie
case of liability on the speakers’ part to compel production of their identities. See, e.g.,
Music Group Macao Comm. Qffshore Ltd. v. Does, 82 F. Supp. 3d 979, 985 (N.D. Cal.
2015) (denying motion to enforce subpoena seeking anonymous speakers’ identities
because plaintiff “has not shown a ‘real evidentiary basis’ for its defamation claim
against” defendant); Highflelds Capital Mgmt. L.P. v. Doe, 385 F. Supp. 2d 969, 975, 977
(N.D. Cal. 2005) (because “[a]llegation and speculation are insufficient” to provide
evidentiary basis for, and “[pJlaintiff has pointed to no evidence of actual confusion” to
support, trademark infringement claim, plaintiff not entitled to anonymous, alleged

infringers’ identitics); Doe v. 2TheMart.com Inc., 140 F, Supp. 2d 1088, 1097 (W.D.

1350667221 -8~
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Wash, 2001) (although defendant “speculates that the users of the . . . website” at issue
“may have been engaged in stock manipulation,” defendant’s “innuendos of stock
manipulation do not suffice to overcome the First Amendment ri ghts of the Internet
users,” and thus subpoena seeking users’ identities quashed).’

C.  The Government Has Not Shown a Compelling Interest in Obtaining

the Reviewers’ Identities, or a Substantial Nexus between the
Reviewers’ Identities and the Government’s Investigation

As noted above, the Subpoena contains no information regarding the purpose of the
grand jury’s investigation (O’Brien Decl. Exh, C, Att.), and the government stated that
Fed. R. Crim. P. 6(e) precluded it from providing information to Glassdoor regarding the
purpose of the inyestigation, saying only that the Subpoena was intended to help locate
“third party witnesses to certain business practices relevant to our investigation,” (/d.
Exh, E, at 1-2.) Nor does the content of the Reviews themselves reveal anything
significant about the purpose of the investigation, There are no obvious commonalitics

among the eight Reviews the government offered to narrow its subpoena to seck, save for

For instance, one 0

the reviewers® disapproval 1e eight Reviews, dated

November 30, 2015, offers oni e: general criticism that v
11 they care about is numbers™ ( OBrien Decl.

Att., at 5), while another review N |

' As Glassdoor’s business model is based on employees’ anonymous
provision of information regarding employers, Glassdoor has a sufficient inferest in
preserving its users’ right to speak anonymously to give it standing to assert those users’
rights. See Glassdoor, Inc. v. Super. Ct., No, H042824, 2017 W1, 944227, *6 (Cal. Ct.
App. Mar. 10, 2007) (“Glassdoor has standing to assert [anonymous defendant’s] interest
in maintaining his anonymity as against [plaintiff’s] . . . efforfs to compel Glassdoor to
identify him”); McVicker v. King, 266 F.R.D. 92, 95-96 (W.D. Pa. 2010) %website “clearly
has third-party standing to assert the First Amendment rights of individuals anonymously
posting to its , . . website,” as “[t]he trend among courts which have been presented with
this question is to hold that entities such as newspapers, internet seryice providers, and
website hosts may, under the principle of jus rertii standing, assert the rights of their
readers and subscribers™); Enterline v. Pocono Med. Ctr., % 51 F. Supp. 24 782, 785-87
(M.D. Pa. 2008) (newspaper could “assert the legal rights and interests of third party
individuals who posted anongmously on [its] . . . website,” because “preventing the
[newspaper] from asserting the First Amendment rights of anonymous commentators will
compromise the vitality of the newspaper’s online forums™).

135066722.1 -9
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Accordingly, Glassdoor is unaware of the reason for the government’s request, or
why, if at all, the government claims to have a compelling interest in obtaining the
identities of Glassdoor’s users. Glassdoor likewise does not know whether there is a
substantial nexus between the information sought in the Subpoena and the grand jury’s
investigation. However, the government’s suggestion that the Subpoena is meant to locate
third-party witnesses raises the concern that the Subpoena is not founded on any suspicion
of'unlawful activity by the Reviewers, and instead on mere speculation that the Subpoena
may locate witnesses to testify on the government’s behalf,

Thus, absent the presentation of evidence by the government to the contrary, the
Subpoena does not appear to meet the constitutional requirements that must be fulfilled to
obtain anonymous speakers’ identities. See In re Grand Jury Investigation, 706 F. Supp:
2d at 18 (denying motion to compel compliance with grand jury subpoena “seek[ing]
records of customer purchases of expressive materials” identifying such customers,
“which are presumptively protected by the First Amendment,” because the government
failed to “demonstrate[] a compelling need for them and a sufficient nexus between the
records and the grand jury’s investigation”); In re Grand Jury Subpoena, 246 FR.D. at
572-74 (where grand jury subpoena sought identities of Amazon book purchasers as
“potential witnesses to [prospective defendant’s] alleged fraud and tax cvasion schemes
by virtue of having completed financial transactions with him,” prohibiting the
government from learning those purchasers’ identities based on the First Amendment,
unless they specifically chose to reveal their identities); see also Amazon.com LLC v. Lay,
758 F. Supp. 2d 1154, 1167-69 (W.D. Wash. Oct. 25, 2010) (because “[t]he First
Amendment protects a buyer from having the cxpressive content of her purchase of bools,
music, and audiovisual materials disclosed to the government,” and state government’s
subpoena sought the identities of North Carolina-based customers who made purchases

from Amazon.com, government was required, but failed, to show that “‘a compelling

1350667221 -10-
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governmental interest warrants the burden, and that less restrictive means to achieve the
government’s ends are not available’™) (quoting C.E. Hobbs Found,, 7 F.3d at 173).
CONCLUSION

For the foregoing reasons, the Subpoena should be quashed.

Dated: April 4,2017 PERKINS COIE LLP

By:

Alexis B Danneman (#030478)
2901 North Central Avenue, Suite 2000
Phoenix, AZ 85012-2788

Todd M. Hinnen (WSBA No, 27176)
%pm hac vice application to be filed)
PERKINS COIELLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099

William J. Frimel (CA No. 160287)

Christopher R. Edgar (CA No. 229771)

gm*o hac vice a ﬁiﬁasiorw to be filed)
EUBERTF CH FRIMEL &

WARNER LLP

1075 Curtis Street

Menlo Park, CA 94025

Attorneys for Nonparty Glassdoor, Inc.

Copy of the foregoing emailed and mailed
on April 4, 2017, to:

Gary Restaino

Assistant U.S. Attorney

Two Renaissance Square

40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408
Gary.Restaino@usdoj.gov

,(b U «Q(ﬁ&""b

1350667221 -1 1a
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Alexis E, Danneman (#030478)
PERKINS COIE LLP

Phoenix, AZ 85012-2788
'lukphane 602,351.8000
Facsimile: 602.648,7000
ADanneman@perkinscoie.com

Todd M., Hinnen (WSBA Na 27176)
pro fac vice a izc:atwn to be 'rifzd)
ERKINS LO LL?

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099
Telephone: 206.359.8000
Facsimile: 206,359.9000
THinnen@perkinscoie com

William I, Frimel (CA No. 160287)

{pro hace vice applicalions to be filed)
EUBERT FRE!
1075 Curtis Stm:t
Menlo Park, CA 94025
Tel: 650.322.3048
Fax: 650.322.2976
bill@s{fwlaw.com

IN RE: GRAND JURY SUBPOENA
ISSUED TO GLASSDOOR, INC.

2901 MNorth Central Avenue, Suite 2000

th 1St('}phar‘ R. ng&r (CA No. 229771)

Attorneys for Nonparty Glassdoor, Inc.

330671993

CH FRIMEL & WARNER LLP

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Case No,
{Grand Jury Subpoena Na. 16-03-217)

DECLARATION OF THOMAS O'BRIEN
IN SUPPORT OF MOTION TO QUASH
GRAND JURY SUBPOENA PURSUANT
TO FED. R. CRIM. P. 17(C)(2)

DOCUMENT SUBMITTED UNDER SEAL
(\i“)}wi aration consists of 3 pages and 39 pages of
exhibits)
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THOMAS O’BRIEN declares as follows:

1. I am the Deputy General Counsel of Nonparty Glassdoor, Inc,
(*"Glassdoor’}.
2. Glassdocr operates glassdoor,com, which provides a forom for current and

former employees of companies to anonymously voice opinions regarding those
businesses. Glasedoor.com users also discuss federal, state and local government
employers on the site,

3. An employee can anonymously express an opinion about an employer on
glassdoor.com by posting a “review,” in which the employee assigns the employer
between one and five stars in a number of categories; and discusses the employer’s “pros
and cons.” Employees can also share information regarding employers’ labor conditions,
salarics and job inferviewing practices.

4. In order to post reviews or other information to glassdoor.com, users need to
provide e-inail addresses to Glassdoor, but those addresses are not publicly displayed on
the site. Glassdoor does not compose or edit the employer reviews appearing on the site.

5, To seek pre-enforcement judicial review of a subpoena that secks to deprive

f their First

glassdoor.com reviewers of
Amendment right to speak anonymously, and that may have a broader chilling effect on
protected expression, Glassdoor brings this motion.

6. Attached as Exhibit A is a true and correct copy of the first viewable page of

March 6, 2017, that the government served upon CGlassdoor in regard to

9, Attached as Exhibit D is a true and correct copy of an e-mail I sent on
March 15, 2017 to Gary M. Restaino, Esq., the Assistant United States Attorney in charge

of the above-referenced matter.

foot

1350671551 -
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10.  Attached as Exhibit E is a true and correct copy of a letter dated March 21,
2017 from Mr. Restaino lo me.
1. Altached as Exhibit F is a true and correct copy of the current terms of use

of glassdoor.com, located at https://www. glassdoor.com/about/terms. htm.

12.  Attached as Exhibit G is a true and correct copy of a letter dated March 23,
9017 from William J. Frimel, counsel for Glassdoor, to M. Restaino.

3. Attached as Exhibit H is a true and correct copy of a letter dated March 24,
2017 from Mr. Restaino to Mr. Frimel.

14. I declare under penalty of perjury that the foregoing is true and correct.

April 4, 2017

" OB

Thomas O'Brien
Attorney for Glassdoor, Inc.

Copy of the foregoing emailed and mailed
on April 4, 2017, to!

Gary Restaino
Assistant U.S. Atlomey
Two Renajssance Square
40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408
Gary Restaino@usdoj.gov
,

0
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EXHIBIT A
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EXHIBIT B
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EXHIBIT C
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U.8. Department of Justice
Copy

United States Attorney
District of Arizona
Two Renaissanse Squure Moin: (502} 5 14-750D
40 N, Cepiral Ave., Suite 1200 Main Yax: | (602).514-7683.
Phoeni, AZ. RSO0 AANB s o= frees Vax: (502) $ 14-7430

- p—TT T March 6, 2017

Glassdoor, Inc.
100 Shoreline Highway, Bldg. A
Mill Valley, CA 94941

e/o CT Corporation System
818 W. 7" Street, Suite 930
Los Angeles, CA 90017 -

Re: Grand Jury Subpoena
USAO File No.

Dear Custodian of Records:

You have been subpoenaed to appear before the federal grand jury to produce certain documents on Tuesday,
April 4, 2017, While you are not required to do so, for your convenience you may, prior to the appearance date, send
the records to:

AUSA:
Address: omey's Office

Twao Renaissance Square

40 North Central Avenue, Suite 1200

5004
Email: :
Telephone:
1f you elect to do th:s, you do not need to appear personally at the appointed nma Humer, in that eeso,
please complete and return the enclosed ce ation or one from vour company and attach it to the requested

The grand jury will be m:mﬁaci that these documents have been produced pursnant toa grsnd jury subpoena.

the subpoena should be directed to Special ;&gunt

Questions cnnccrnin '
, Office of Inspector General a

Department of

Finally, [ would also lzkc:to point out that any disclosure to any othcr mﬂw;du&l regarding the existence of this
subpoena could jeopardize an ongoing federal grand jury investigation.

Your continued cooperation in this matter is greatly appreciated.

Singercly,

ELIZABETH A. STRANGE

Acti ng United States Attmny
lst jct of

Wi

AARY M.R STAWO
Assistant United States Attormey

GMR/lmr
Enclosures




Case 2:17-mc-00036-DJH Document 12 Filed 06/07/17 Page 32 of 117

UNITED STATES DISTRICT COURT pilosnt
forths Berd by

District of Arizona

SUBPOENA TO TESTIFY BEFORE A GRAND JURY

‘ Glassdoor, Inc.
To: 100 Shoreline Highway, Bldg. A
Mill Valley, CA 94941

YOU ARE COMMANDED to appear in this United States district court a1 the time, date, and place shown
below to testify before the court’s grand jury, When you arrive, you must remain at the court until the judge or a court
-officer allows you to leave.

Place: Sandra Day O'Connor U5, Courthouse Date and Time:
401'W. Washington Streat . ,
Room 306, 3rd Floor April 4, 2017 8:45 a.m.
Phaenix, Arizona 850032151

You must also bring with you the following documents, electronically stored information, or objects (hank i not
opplicable):

See attachments

Date: March 6, 2017 CLERK OF COURT

o Briva D Kareh, Clerk

The name, address, e-mail, and telephone number of the United States attorney, or assistant United States attomey, who
requests this subposna, are:

GARY M, RESTAIND

Assistang ULS, Altcrnoy

A0, Centra) Avenus, Suite 1240
Phosniz, AZ 85604-4408 »
{602) 514-7500 or 1-800-800-2570 Fiasacial Privasy Restrletions Apply

{D\‘ﬁ @No
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GRAND JURY SUBPOENA No. 1
USAQ File No i

ATTACHMENT TO ¥

Glassdoor, Inc.
100 Shoreline Highway, Bldg. A
Mill Valley, CA 94941

©/o CT Corporation SYSIBIML. . i e o e e A T
818 W. 7" Strcet, Suite 930
Los Angeles, CA 90017

PLEASE PRODUCE:
For the time period September 1, 2008 to present.

All *Company Reviews” for & » .

information. Reviewer information requested includes, but is not limited to, mternet protocol addresses
and logs associated with all reviews including date and time of post, usemame, email address, resume,
billing information such as first name, last name, credit card information, billing address, payment
history and any additional contact information available.

Examples of “Company Reviews” are attached as an Annex.

L General
A. Records existing as Electronically Stored Information (ESI)/Data Transaction File
shall be produced in electronic form and shall include text data and image data held:
1. In your record retention systems; and/or
2. By your technology, data, or other service provider(s).
B. Records that do not exist as ESI may be produced in paper or other original format and
may be converted to image or text data and provided as BSI, unless originals are required.

LR Text Data
A,  Text data relating to transactions shall be produced within a data file:
1. Using a delimited ASCII text data format; or
2. Using software that can export to a commonly readable, non-proprietary file
format without loss of data.
B. Text data files relating to transactions shall include field descriptions (e.g,, account
nuraber, date/time, description, payse/payor, check number, item identifier, and amount).

. Image Data
A, Image data shall be produced in graphic data files m a comimonly readable,
non-proprietary format with the highest image quality maintained.
B. Image data of items associated with transactions (e.g., checks and deposit slips) shall
be:
1. Produced in individual graphic data files with any associated endorsements; and
2. Linked to corresponding text data by a unique identifier.

Page 1 of 2
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GRAND JURY SUBPOENA No. 16-03-217
USAQ File MNo,:

IV.  Encryption/Authentication
A, ESI may be transmitted in an encrypted container, Decryption keys andfor passwords
shall be produced separately at the time the data are produced,
B. Authentication, such as bash coding, may be set by agreement,

C.  Affidavits or certificates of authenticity may be included.as-part-of-the=electionic™

production:

Questions concerning the subpoena should be directed to Special Agen

Office of the Inspector General at

RECORD FORMAT: Electronic PDF is preferred. Please send electronic compliance directly ’m

Puge2 of 2

———"
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Company Review Examples
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o .

DECLARATION FOR RECORDS OF REGULARLY CONDUCTED BUSINESS ACTIVITY

Re: Subpoena No.  16-03-217 Company Reference No.

USAO File No. | | Company Name: Glassdoor, Inc.

Date Served: Company Address: 100 Shoreline Highway, Bldg. A
- = - Mill Valley, CA 94541

1, , declare that T am employed by . ITam the

duly authorized Custodian of Records for documents and/or information produced under the zbove

reference legal order. The company reserves its right to designate another Custodian as it deems appropriate

in the event an actual appearance is required conceming the records produced herein. I certify the records

produced herewith are a duplicate of the original(s) and that they were:

A) Made at or near the time of the oceurrence, condition or event of the matters set forth by, or from
information transmitted by, a person with knowledpe of those matters.

B)  Keptin the course of regularly conducted business activity.
C) Made as a part of the regular practice of the business activity, by personnel of the business.

The records produced herewith are identified as follows:

DSignature Cards(s) ODeposit(sy/Credit(s)/Memos
[JStatement(s) CICheck{(s)/Withdrawal(s)
[JCashiers’ Check(s) CWire Transfer(s) Forms
O0ther:

Records necessary for compliance may have been limited as indicated below:
[IThe company does not possess any of the records as described in the above reference legal order.
[IThe enclosed records are true copies of the company records in the custodian’s possession as described
in the above referenced legal order. This constitutes a [lfinal or Cpartial production.
[JThe company received notification that po further production is required. File closed,

DI Compliance with the above referenced legal order was limited to the following through agreement
with the requesting party:

[JThe company is unablc to provide the following records as described in the above referenced legal
order because of the following:

1 declare under penalty of perjury that the foregoing is true and correct. (28 US.C. § 1746)

Executed on this day of , 20 ,at

, Custodian of Records, Telephone #
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EXHIBIT D
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Hi Gary

Looking forward to chatling with you all at 2:00. Inthe meantima, I've attached 5 document? that references
what we belleve to be pestinent case lave. 1 also be happy discuss with you how we've resoived informally
some prior law enforsament regquests.

Regards,
Torm

Tom O'Brien | Glassdoor
Deputy General Counsel

Torn — thanks for reaching out. Let's plan on talking onWednesday atternoon

at 3pm; we're on the same time zone this time of year. | will circulate a cali-in
number, and | will also invite my colleagues Andy Stone and Monica Klapper to
participate with us.

We'll be in a listening mode for Wednesday, but | will tell you that I'm skeptical
that any success you've had quashing civil subpoenas will translate to the federal
criminal grand jury regime. 1would also offer you a suggestion for our discussiom:
I've found in the past that in these types of discussions with third party subpoena
reciplents, it can often be helpful for the recipient to offer some examples of
successful litigation in comparable cases, efther of the formal variety (an order
quashing a subpoena) or of the verifiable informal variety {e.g., recounting a prior
discussion you had in which you convinced a prosecutor from another District or
jurisdiction to stand down).

Thanks again for reaching out in a timely manner, and we look forward to our
discussion on Wednesday afternocon,

Gary
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Gary M. Restaino

Assistant U.5. Attorney

United States Attorney's Office

Two Renaissance Square

40 North Central Avenue, Sujte 1200
Phoenix, Arizona 85004

Direct Line: {(6D2) 514-7756

Dear Ms. Routen,

I am-counsel for Glassdoor. We receive and jury subpoena requesting identifying
information for authors of all reviews o] he scope of the request raises
issues agsociated with the Flrst Amendment pnvilege ot anonymous [ree speech. 1 would like to
schedule a time to speak with Mr. Restaino about the subpoena.

[ am gencrally available tomorrow other than 11am-1pm. And Wednesday any time before 4:30.
Can you let me know if Mr. Restaina will be available to speak with me, a time that works for
him, and the best number to ¢all? Thank vou.

Repards,
Tom

Tam (' Bricn | Glassdoor
Deputy Generdd Counsgl
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Scope of Grand Jurv Power

HTlhe grand jury’s ‘power is not anlimited.”™ [n re Grand Jury Investigation, 706 F,
Sapp. 2d at 13 (quoting United States v. Calandra, 414 U.8. 338, 346 (1974)). “Its
powers are constrained by any valid privilege, whether established by the Constitution,
statute, or the commoen law.” 7d

A grand jury subpoena may be quashed pursuant to Fed. R. Crim. P, 1 7{c)(2), which
provides that, “[o]n motion made promptly, the court may guash or modify [a] subpoena
if compliance would be unreasonable or oppressive.” See, e.g., Inre Grand Jury, John
Doe No. G.J. 20052, 478 F.3d 581, 585 (4th Cir. 2007) (“Rule 17(c) offers a vehicle for
a subpoenaed party to assert a constitutional, statutory, or common-law privilege” in
response to grand jury subpoena).

“While what is reasonable” onder Rule 17(c){(2) “depends on the context, it is clear that a
subpoena may be quashed if it cannot withstand constitutional scratiny.” In re Grand
Jurp Investigation, 706 F. Supp. 2d at 14 (citing R. Enters., 498 U.S. at 299).

Bueden for Pre-empting First Amendment Privilege for Anoovmous Free Speech

“IA]n author’s decision to remain ananymous . . . is an aspect of the freedom of speecl
protected by the First Amendment.” Mclntyre v, Ohio Elections Comm., 514 U.8. 334,
342 (1995).

To obiain the identity of an anonymous speaker via a grand jury subpoena, the
government must show “a compelling interest in and a sufficient nexus between the
information sought and the subject matter of its investigation.” In re Grand Jury
Subpoena Duces Tecum, 78 F.34 1307, 1312 (8th Cir. 1996)

See In re Grand Jury Investigation of Possible Violation of 18 U.S.C. § 146] ¢t seq., 706
F. Supp. 2d 11, 18 (D.D.C, 2009) {denying motion to compel compliance with grand jury
subpoena “seek|ing] records of customer purchases of expressive materials, which are
presumptively protected by the First Amendment,” because the government failed to
“deimonstrate[] a compelling need for them and a sufficient nexus between the records
and the grand jury’s investigation™).

See also In re Grand Jury Investigation, 706 F. Supp. 2d at 18 ("In order w survive a
First Amendment challenge the government must show that they have a compelling
interest in obiaining the sought-after material and that there is a sufficient nexus between
the subject maltter of the investigation and the information they seek.””)

See id. al 17-18 (applying this test because, “if the subpoenaed customer records”™ sought
by grand jury, which could be used to identify purchasers of allegedly obscene content,
“are given to the Government, it could have a chilling effect on the exercise of Company
X5 customers” First Amendment righis™).
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In ve Grand Jury Subpoena to Amazon.com dated Aug. 7, 2006, 246 F R.D, 570, 572
(W.D., Wis. 2007) (“If the witness demonastrates a fegitimate First Amendment concern
raised by the subpoena, then the government must make an additional showing that the
grand jury actually needs the disputed information.™).

Overbroadness

See In re Grand Jury Subpoena, JK-15-029, 828 F.3d 1083, 1091 (Oth Cir. 2016)
(“Because the subpcena was in no way tailored to the investigations being conducted, it
included [witness's] purely private emails. [Thus,] the district court had the supervisory
power, and responsibility, to gyuash the vastly overbroad subpoena, and thereby prevent
the trampling of {witness’s} reasonable expectation of privacy ).
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EXHIBIT E
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LS. Department of Justice

Usited States Attorney
District of Arizona

Py Rensusnce Jiguaie Maln: (80235147500
SON Cential Ave Suft 12080 ek (B02% S14-F188
Phseniz, AZ 80044408

March 21, 2017
Sent Via E-mail to:

Tom O’Brien

Deputy General Counsel
Glassdoor, Inc.

100 Shoreline Highway, Bldg. A
Mill Valley, CA 9494]

Re:  Grand Jury Subpoena No, 16-03-217
Dear Mr. O’Brien:

Thanks again for reaching out to the government in a timely manner after
service of the above-referenced subpoena, and for taking the time to speak with
us by telephone on Wednesday, March 15, 2017 about Glassdoor’s objection to
the subpoena and the process for challenging it in District Court. | had pledged
to get back to you by today as to our position.

During our telephone conversation we first discussed the low-hanging
fruit, to wit: whether the subpoena is overbroad. | have no reason to think that a

139

subpoena asking for a way to contact all persons who have posted
narticular company -t - . . :
is overbroad or burdensome, particularly in the absence of any profier
from you as to the volume of the overall postings and/or the technical difficulties
in complying. Indeed, the government endeavored in the initial subpoena to
focus your attention in compliance on eight recent exemplar postings between
November | 2015 and January [l 2017, At this time, from an efficiency
perspective and in order to try to avoid taking up the District Court’s time with a
subpoena dispute, the government will narrow i3 subpoena request o
incorporate only those cight postings and their associated reviewer information,
I anticipate that production limited to just these eight postings will enable the
governiment to contact those reviewers as third party wilnesses to ceriain
business practices relevant to our investigation.

reviews” of a

We also of course discussed Glassdoor's main instituttonal argument, with
respect to First Amendment rights of Glassdoor and of the commentatorz who
choose 1o post anonymously. Glassdoor contends that belore production of the
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subpoenaed commercial records the govermment must establish a compelling
interest in the records and a nexus between the records and the subject of the
investigation. The govemment disagrees for a variety ol reasons, including the
presumption of regularity that attaches to grand jury proceedings, and due to the
secrecy provisions of Fed. R. Crim. P. 6 that protect parties and wiilnesses and
which militate against discussing the pature and scope of a grand jury
investigation with a third-party subpoena recipient.

And this takes us 1o the process for formally challenging the subpoéna, |
take it from our conversation that Glassdoor seeks to do 50 in an efficient and
respectful manner, To the extent Glassdoor decides to challenge the subpoena,
you should file a motion to quash on or before the response date of Tuesday,
April 4, 2017 at 8:45am. In this District you should anticipate filing a hard copy
at the Clerk’s Office on the first floor of the Federal Courthouse located at 401
W, Washington here in Phoenix, In licu of a case number parties to a grand jury
dispute here in Arizona use the grand jury number, which in this case is *GJ No.
16-03." You will likely receive a random judge draw at the time of filing.

Please feel frce to contact me in advance with other questions on
procedure or with collaborative suggestions that may assist the parties in
efficiently presenting the issue in dispute to the District Court,

Sincerely,

ELIZABETH A. STRANGE
Acting United States Attorney
District of Arizona

s/ Gary Restaino

'GARY M. RESTAINO
Assistant United States Attorney
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Plotassdaoy

e Tl ¥

¥ AbourUs Glassdoor Terms of Use

¥ Prasy Conder Ravised: Juldy 12, 2018

Thess Teing of Usa gre eiechive impsanisiely for unispistered users and Deess rpgisianiig sctmnts on or ofter the
ravighon date. They wil tecome affecive o Lsars who registersd socaunts tekire the reviion gaky ity (30) oo
Tevms of Use sher Mo date we sand amal notioo of 0 rewsion fo sych Gsers, which efpclive dale generally wiff be Delwsen Atgug!
22 anyt Octotier 25, 2056, depanling oo the exsct dafe v the smad way seod 1o you.,

* Toems oF Lee A Prvacy

Pracy Folicy

Thesa Tarms of Lo e “Yerms ) govaih your access 1o and tae of sur wabsites, ealls and @yobile applicytions

= Stasedant Beasamh ["Glassdonr). These Terms oo Inchids our Privasy dnd Cookie Poley, By aceatsing and yslng Glessdots, you syres
7 careply with thess Terms, [you are using Glessduar o bubal of 3 company of pthi Iagal entity, then Sou” aisy
means guch company of lngal enity 5od vou agoes o e pound by these Tormz svan I0we hove soparsle agresmaent
swith yokl, Youl may not use Glassdonr it you o nolagies o te version of the Terms posted on Glagsdoer at the fme
you accens Glassdoot. {The ferms “win® and ug® reler o Glagstoor o, o Dobresry sorporalion.]

Flaosa pote: Thase Termts reguire the use of arsiratian on anindivicheal Basis {o resula dispules, ragher o juny tdale
ar class notons, and sln ol Ve remedies avaliable to o by e wvent of 3 dispuis.

1. Eligibility to Use Glassdoor

A, To ascoss o use Slassdogs, (1) you must be 13 years of ags or oider and. I under 18 oF the age of malority in your
antsdistion your ise of Glassdodr must be under the supervision of @ parent or gleriian or other resporsible adull s
121 you, or {whers apodosahe) e sdok sugervising yukr tise of Glosgdaar, must have e sivwer SR Suthoriy B ety
inin lkgse Tarms, Except ko an amployar's aulboiized use pf 4 Free Ernployer Ancourit, or ng harsize aparoved by
us, Glassdoor is Tor your personal. non-oommerciel Use-uniaas You erter Infc @ sopacate agrpsmsntwith us ler your
satrvnercidd e, You may not use Blagsdonr f we have lerminated your sceount o banged yoil.

2. Your Glassdoor Account

A, Glassdoor Azceunt. In order for ol o cresis a Clasadoor acnpund, we reguirs that you provine a valid erned
adtress and selup o possword, The wrall vots use must be ong wher s cap reacl you,Jn tha avert wa canst
cusrespond Wit you U (s emal address, your sibniltied centent may be rejecied and your sceounl may be disahd,
Cither Peaiatrsy on reauiremerts (sich Bk he reguibamant for indWigugl 1o contiblile ro mere ihan une COMpbRy
revdlow, ntaivigw vaviow] er sainey detall of o eudrend or-dormes job per vaar) mav ales spply, You e entirely
respansible for mantainlyg e cnofdeniiality of your passwend, Yo sgres to natify us wnmediotely if you suspect rny
unaatieried gee of your ASCHRPt OF B00RSS (o YOUr passwird, Yiu sresolsly responsible for st and all vse of your
souourd. Passwords are subdect to carelislion or suspersion by Glassdoor of any lime.

B, Boclal Sign Up and Sign e, You may be able 1o tagister an acoount and subsequently acpess Glassdoor thrakgh &
sosinl networking site, suon as Facshuol or @oegis+ ("Sodal Metveriing Sile™). i you access Glasadonr through o
Sodal Hetworking Bie vou agree thalwe gy socess, eks svalabls ihreugh Glasedoar, and stere {f applicabie) any
lormation, data, lext, messages, tags, andior alher materlsls that you have provided toang stored and made
acanssible i your Socisl Mebworking e acenunt so fyal iLls avaiable omvand through Glassdoor via your steount ang
your profile pags, Subjsciio the privacy seitlvgs thal you have set with the Sodlal Melworking Site account pols use i
movess Clusstoor, parsonally entifiobie formation thal you post te that Sorlal Netwiorkiag Site reay be displayed on
Slassdnar. Plaase antes yolr relaticnship swith yhir Sodial Neteorking Siles is governed solely by yaur agreamant wih
gy Social kebwarking Stes end we dissialm sy abilly for pesscnelly idenifiable iniommation that may be pegviced
io g by @ Sockd Meworking Ske 16 viokdion of Ihe privacy seltings had you heve et with that Social Nelworking Gle
SL0GIRL

3. Using Glassdoor

B, Third-Party Content on Blassdoor. Content Bom oiber users, sdverlivers, and giher third parbes is made
avallable tr you theough Glassdoor, PContent®y means any tark bf authorship of lozmation, induding salares,
EIRpETY FRvAVE, INBr e redows, company Photos, amploedr raaponass, job ads, employnr profla kisrmation,
avveriseiments, oomments, aninians, paslings. mesires, messagos, el Fos, inages, photos, works of athanddp, e
e, data of obrer materials you find on Glasscoorn, Bacnisa we dn nol conlrel slsh Contant, yeds urdarstand ard
agran that 17 we are ot respansible for, and do ot ansorss, any such Sontery, irchuding advetisiag and information
anoil hird-pary preducts and ssrdiess . ob ads, o e emalever, pleviee apd salaneroleted nlersaton Srovided
annpymouehy by oier users; (2) we makp no guaraniess about he seeursgy, surfency. suitability, relistility or quakty of
this informslion o sch L A4 £21 v asstrne 0y respons bl by for unintended, objecionaile, nacurate,
peisleadiig. or unbwhd Sontaot mede svaiiable by users, suvertizars, and third paties,

iy ascerdanss with Swelion 230 of e U5 Cammeveadions [edondy Sl and sy ariavalent oo sivlar s 0 oiher
prbaricsinns which are blendsd bresteiuts or nd the ishdity of anine service provkineg who provide sotess B ysers
ganarated sonlaal, we generally cannot 9 held fubls for clairs stsdng fram the Conlent providag b ird partiss on
Glsssdoor. Formon infermatun pleass see adr Logsd F

We wlbsw users by conient for empioyers when iy havs besr wrnplayed by 1ha amployer as 3 lullbliow, gaktimg,
codrractns, esiancer, Incapendert smployea, 1089 tor sguivalant), or preadse work thalis an o
amplivers vaiue ohain, We siso allvw wors o reviews ihe stalfing tirms that place tham in the:
wor s i thase mbs e amplovaos’ with regarg o corteat ist on Glassdoar. ; T

hitos:www. glassdoor.comiaboutiarms. bm HE
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B, Hoose Rules, You represant syl warrant (hat pab il use Glassdoor solaly for lawlld pirposes it 8 manner
sonaisient with these Terms and any and alb epplisable ws, regulations, or sther legally erforceabla obliigations
{irckading montraciual oblzatons) you may kave lowards s atd sy third Darties, You aro solely resporsible tor oy
and gl Sortent that 18 posted through your sanaimt on Slasssoar CYour Cotilant™). You sgres thal by submitting Your
Sanani la Slessdoar, yau have roviswsd and understood sur Commanity Cuidelines, You understang thal vou may
seposs yourssl i Genilty f Your Conlent 0 other use of Glassdoor viokales appiicable law of any fhird-parly right.

Yol agres that o will nek

*

fraoet gonate BRAther parsan, o his OF ler amdilacdress, or missepresent your cutrent or formar afibation vith an
amplogat;

o Crpmie user gugounds undet falas or roudulent preletaas; create ar gse an sctaun f0f anyone other then
yoursed or crasti resliohy aolhve UEey 2000uR1S 40 pos) mulliple rayieres o0 e SR LomEany

Fest Contont thad you $o rot awn or hove the right Lo postin scoordanca Wil e lusnse sel Bedl in tiose Tetrne;

Vigtate Piiise Torns, ho tarms obwiur sgresman!s withvus, sxpbclt resiicions st forth iy our Conmunity
Guldelnes, or any applicatle lav, rule or regulathon;

Post Content that i ssfamatory, Reelows, of Trsuduient: o you Know to be Talss or misteading; or iba! does niot
reflect yous hunest opinlon and experience

*

Aot i o marner St s thraiening, racisd or Bigoled, or s olhervise objsctionable (ag dateomined by Glossooor)

w

Promcte, grpome or Riethar Slegal aotvtias

Disclse infoemainn I vinkton of any legally enforseabio certiventialily, non-discosure or oy contraciust
rostrictions or Hghts of any shird pasty, Inciuing eny aurront of fedmer sinployers o potenial emplayers;

*

Yiokate the privacy. publlcilty, sspyright. patent, trademark, ada storsl, or sther Nellactasl progasty of proprielary
rgbis of any hid-purty;

“

Posl anyiting pornographiz oF sexusly expleltin fature.of engugs It the axplulation of perssns in o seausl oo
wisdanl manng,

Solick persansly entifvieg wdoreation om minors

Exvapl as axgressly sprioved Sy us, ise Blossdoor for sommercial activities andfor promofions sich a8 ranlests,
swadpsiakes, sarer, pyrarid schemes, advertizhg, affilste lnks, and sthar forms of soliciation;

Imiply B Giassdonr endorsemant or partigrstin of ary kind withoul wue express wilten peomission;

-

Serd massages 0 viokatien olihe USA CAR-SPAR Aot of oy otber applicable anthspam law:

s

Irtroduce softaars oo adotmiled agonls o Glaesdoor, or asceys Glosadonr s as o produse Mulliple accounts
genmedte Sultbralnd massages, o i strage, sirp or mine data Sy Glaasdoor winow our sxpress wrilten
FSRRTASSITY

“Erame” or “mirese” of oihaskiae incorporsts bart of Glassdoor fnla any wabsite, or "despsink™ 10 any prost ffosy ef
Glasadont wilhout ol exprass vaitlen permlssion,

Copy, rodify or create derlvalive works of Glassdoer (inthiding Glassdoor Copbanty withou! gur axpress witlen
PRI

Cogrs or an e information, costond, ar dala o) Glassdenr in sonnection with a sompetiive service (o8 dolermined
by Slassdoord:

Sell, resell, rand, kase . San, irade or sthereise monelize scoess o Glassdoos o any Classdanr Cantent wilhout
sr axoress weitien perrlssion;

-

Irgriare wilh, dineug, modiy, reverse anginaar, of decompie sy data or tunclionality of Glassdonr

inlerlers win, tisrupl, e craake an ungue burden on Slesdoos of the nelwerks or sardipag onrected 1y
Glsadonr;

«

roduns aay viruses, Troder horses, wors, tine baebs, cansalouls, sorrupient Ties, ur shnlar soflware W
Glugsion

Allpinpst o sroamaent any sastnily oune of Slassdaorn of

Ewpioge g5 0F 20T UBRrs (3 d@ny Rarm o kahiiiy

C. Applylng on Glassdoor. Soma of aur jos postegs allbw you to o st and submit your applicetion an Glassdaer,
e pravios U servios by working diredtly with an erplbyer o1 by searehing the Inlarnet for the best seiitagt
pfereation we oan find for an employer W you wlick e "Appy" bulton i submil a0 spplcalion an Gips s, we
soad yaur application o e mos! apprepristo contact isfarmstion we have on file for that denginyer.

winlks wir erdasvor b rnaks his sordoe s Best i can be, employer wabsibes are rol zoairolled by Giangdoer, ang we
camnok guarentes et your apedicetion Wil be preperly received srd logget by It iird-pasty eronys: wabsily uuon
sansivssan, I pod hive Ry reasen 10 thiok your apphoation was not reaoiviad by a0 amaleyer, w8 suggest you
pordact therm Jrestly (o confirm.

hitps: Hwww glassdoor com/faboutterms. bl
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0. Links to Third-Farty Websites. Glussdeor mayentaln Joks o thivd-parly wibshos plaond by 3 28 s senvike o
Tsa intavesisd in this nfonmation, of posted by dlher users, Your use of al sush inks o ird-parfy websiies & of vour
o s, We do peb wmandior or have any cedtrol over, and ek 1o clale ov represantalior regardiog thirdparty
wesles, Yo e extent such leks are provided by ug, ey are provided only 85 a sonvenignge, and 2 irk o o thifgs
porty webslie does nel knply oul eniforserment, acopfion or sponsorshin of, o offlialion with, such thitd-party wobsite,
Wi you lpave Glagsdoon our iarns snd policias ow ol povern your wse of tind-pertly webaltos,

4. Special Provigions Appliczbie To Employers
A, Pasting Jobs on Glassdoor, You may nol pos! sy job ad that:

» Laes ol complyvdth the epplicabie laws or reoudsiions of tha slate ped country wnore the b W be parformed,
frahiding Teas relativg e labor e employment, seliat emplayment oppeiunily grd ensloyment eligibilty

mpuirnemerss, daky pevacy, daly sooess anc use and ptallostunl properly;

« Cordains fabsy information or soidts smployess by inlenticnal misrepraseniation, such as, migrennageniotion of the
feems of Brvpioymicrt, the hitlg entity, or the Wanlity of the poster

Requires an application fee or Lp-From or pesiode peyinents; recuires resriltmants of othars; ressmblog & mut-
el sarketing scheme, fraqchise, pyramid soherme, ool mambarsiia®, distrbuarstip or Sabes rapresertative
BOECCY HITRNQOMERE ar only paYs corriszons {exeent whare thae listing makes clear shat the avadable job pays
sommiprinn onfeand clearly descibas the product or servies el the b seehar would be seliag);

-

Involvis a0y sareening regdlremont whers sush sorsshing requiremantis not an acheal and legsl recuiremessl of
g advertsad poshion

»

Sontalns any logo or Brends, e ink o sehsile, olber et your ovas o 105sa of sy enlity forwhich you are
authorkend B submit joh ads;

« Commvs incifle job openings s 8 single job ad (Urless you'vepurchased a sersvice that parmily this);

= Distriminales sgainst applicaite on (he basis of gender, tece, 1eligion, sexual eizniation, age. disabiiity, or sany
o rouRa(s) prohinhed by applicable faw, in sach sase as deleminesd it Blassdoars reasonable disretion,

%, Rovisws of Glassdoor, Yol may riol offer inggnives in exchangs far compaiy or iiterview eavipws, You may pot
o reviews WiH iher employers, We wil rernove resiers wheri e havee svidence that users wers compensaied 1o
Seaue PRVIDWE.

Yeu may rol sosime emplkessis leave myinws. Cosrclon Indludes sgling smployess 10 provids prool by an employas
that thiy wigly 3 feview whather or not ihal prosd inclides the sontent of the mview tgoll,

Wovois are & snsitideyelirarketivg sompany, you agres lhal you have redawa amd will abide by the Ghssdoe
Gpielnes for Mult-Lovel Markelng Sompanies,

5. Special Provisions Applicable to Advertisers

This previslan apples t ol advarisers, ingiuging o ployers whi purchass Job Ads or display ads, Unless we agrea
oinemise, you may nol bse or binendisn process dala collected or derved from sdys ("Ad Data”} for any purpose
(inshutting relargetg, bullding or sugrending user prutiles, algwing plggylacking or redirecting Wik tags. ar comiining
with dals asaoss multple sdvertisers’ camaipne) othar han o assess the pedernmance and efsctiveness of your
CAWSINs Bn &0 AgETECAts and anpnymbis basis, Yeu may notand you ey not permd a thirdspanty o, ranster or
sell any Ad Datn tu, v yée Ad Data i eannestion with, sny ad network, 0 sxchange, data broser, of sther pardy not
auting or beholf of you #6d your canpaigns. You my vse nfermalion provided direclly tevou from veers i€yt provica
cionr notloe 10 85 oblaln canseni from bk users s comply wita all applicabls laws and Industy prdeings
including thoss gpplivabhs to data protecien,

8. Enforcemaent by Glassdoor

A Remwyal of Conterd, Waile Glassdeer has no obligation odo s, Slasatonr resarves the gkt o review arad delpte
Lor ol any Dantent that we believe, In our sole disoration, vinlnios these Terms or ciher aoplicably policles posied
o Glasgdoor {ncliding our Commundly Guilelnes), of hat wa deem, i o sole discration, Inappropriace, If yeu see
ary Cortent or Ginssdoor Ial you ballews vioiates car poinisg. youl may rapert that Sontent by dickig on an
apoticaus ok adpoent fr el Cortent (e Enks tiled; Ynapproprsle’ o "Fiag Rewipw’) o by sonlactg us .
Oros mdified, we will revizw the Content snd consider whelher 1o remeve or modify 1, Please sote Our imeroretotiyg
of tir policies s We cecsision whathar or rot to sl o perove Santant is $iin oJr sole discretion. You understand
and agree that i€ we cheoss nat o remove or edit Cortent 1hat you e cbfesiorable. thal deslsion wif rol constitule &
wheludon of hese Terms Or oy agrownol we N wil yeu. For foee nformatien please see o Lagal Btk

268

B. Copyright Poficy, Pieass ste our Copyright Gonpisint Pefey Tas information aboutl sipryrlght and Fadamari
wlapriles,

. Oiher Endorcement Actions, Waile wa have no obligation to g su, we rasnrve tha bl o rveslinate and take
sprreprio action Toour sole siscretion agains) you If youl wielele these Torms, incloding without limitation: remuoving
Certunt frone Shastoo (or modifying 5% suspentie your dghis 0 usn Glassdoor; lerminoting your moembership and
acoount; tapading you Lo Jaw enforsement, regulatery aithorkles, or adminisrative badies; and iy ool agtion

el syt v P

0. Befunding Our Users, While we hive no eBligator 1o 4o 30, wa ressrve the rghl, 1o the fidisst axtent permitied by
apphicatde law, 1o tale sppropriase action to prolect the anonymity of cur isess againsl the erforcemead of subpusias
of othar infarmatan reguests thal saek o Uksr's elpcuonic atdress of denifying bdormation, -

Hitps: e glassdoor comiaboutterms.ntm

e
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7. Rights 1o Your Content

We do not claim owhership in any Cortent et vou submit o Blassdoor, bul o se-abile 18 legalty pravide Slassdane o
chir Wenes, wWe e b have certain rghls B use such Sonterd i conneclion with Glassdosr, a3 setforth below, By
sbinbiting amy Santant lo Glassdoor, vou havady grant 1o us an uarssvistad, irevoable, perpetual, non-erclusive,
Tully<oabt and snyalte-Trae, foense fwith Be right 1o sutlicense thiough wnlimited evols of sublicsness] 1o wse, copy,
porform, dhapley, rreate dertvatbee worke-ol, adiat apd disirbute suoh Contend iy any and all media {now kndwin or fater
deveinpsd} Hhroughoul the world, To e greatest exient pamittsd by appticable faw, you horeby oxprassly waive any
and sl of your mgeal robis spotoakle  Glassdners exerdles of thy ragoing lizenss, Ne componsation wil by patid
with raspocl 0 e Comtenl el vou gost iuough Glisstoon You skould only subimit Contan (o Sleasdow thet vou ars
comicriable shariag valh others undee he ters and canclions of ese Tarma.

8. Rights to Glassdoor Confent

Glassdonr corlaing Dirent prondded by us s our feansars. We arrld ou iensors (including olber usors] own and
itain ol propitetary Orolsding al inteliertial propartys fighis o the Sonter: we sach provitle and Glassdoor owns and
retaing sl propedy Hghte in Slassdoor B you ara a ussr, we bereby crand youa bmilad, revonabe, noossullicensatl
Foanse yraoer 138 imelestual progorty rights fsensabie by us o dowaload, viaw, copy and priot Ceatert eam Blassdoo
solely for your parsanal use Ja sornection wilh using Glassdanr, Exuept b proviged in the foregoing, vou apree rol &
1) repeodiian, modity, publish, frenseil, dismbute, publicly perfor or display sell, adapt or creale sorluntien works
nased on Glassdoor ¢r the Content fexshiding Yeur Comtentl; or (2) rent, lesse, loan, or sall aucess o Glassdons
Slassdost i g negisiered radomark of Glassdoos, e, The tratemrks, ingol and servive matks (Marks”) dispdaped
an Slessoor ako our Propasty or the property of thisd parties. You sre ninl peeiiiad Lo wey 1hese Marks vethout pur
prior writler gonsentor the consent of fhe hird party that dwns e Mark,

2 Indemnity

“ou pgree o-defend, ndamnily, 81 hold us and eur subsidiaries and ous snid hair respetiive offiers, ditectors, brerd
wbars, ioarg advisors, emplovess, parners, agenis sucosssors S assigns (oollsetivaly, the "Glassdoor Broup®}
hmirnlase fom ooy lobs, fablny, ciolm, a0 dermand, including feasonable aftoronys foey, mads Dy sny i pary dug o
wr othirwlss adsing fom vous gseal Glassdoar, Inghuding s to or arising from your breach of ary provision of iess
Tarmg.

10. Disclaimers and Limitation on Liability

The dischoimors ard Burikations o Faliflty B9k seebon apoly o e madmum extent altvesbls under applicable fav.
Hothing bs iy sacton s rended T lmit any Fghe you have wiich mmay rat be leelully ¥mited.

o zire walely resporsibis for your nleractions with adveriisers and olber users ared we e vot responsible for the
seifties, prrissions, o aiher conduch whather snkng or offine, of any adveriser or user of Blassdoce, We are ot
responsbls for sy incorreat, raccuisie, or urlawiul Centent fnchading any nfermalion by profies) sosted un
Ghnasdoor, whelte: caiised by Lears or Iy any of the seuiprmeant or proramming nssociated wib orullized i
Glasanoo:, We asating np rasptnsBily forany astar, arsission, Tverription, deletion, defesl, celay in specation or
wonamission, comivainications ind ibre, hefor destructon ar unautharied posess ho, or alteration of, any
cormmurieition Wity advarisers or other Lsers, We 2 0ot raspossble for ary protilsms of tecnical mallinction of any
hardwars srid sofware due to lechifical problems on ihe Internet o1 on Glassdaer ar combinslon thersof, Indluding any
Iijiry et darrags 7 users 0 1o dny poerson's somputer relsted to or resulting tem pacdeipation of downioading
rrateria’s ) copnesisrow il Glassdoon Urdse ne choumstancis shalbwe b respansible for ary kess or daimage
fething Trom use of Glessdaor or rem any Coplont posled o Slessdar o ransmitied loGsers, or ariy indgyaciions
detwean users 3t Glassdoor, whetha: ooling ¢r olfine.

Glissoar i provited “aa-s” and as avalably, We exprossly discleim apy warranties and conditions of any kind,
whalhir sxprass of inplled, Insiuding the warranias arcondifens of morcantabilly, fitness for a porticidar purooss,
e, quiel enjsyment, acturacy, Of non-infringement. We maks ¢ warranly that {1} Glagsdoor will megt your
recuiramerss; (21 Binsssoos will ba avadable oo ad sninlernoptad, Smely, dacire, 07 srroriree pads ar [3) the resulis
it reay b obipineel fropd the use of Glassdior wil be ascurate ar refioble.

Yo hershy ralesss he Glassioor Group from any ang a3 slalms, demands, a04 losses damages: righls. dalms, snd
aetiong of ooy kisd that ore sither divently or indirestly felated e or trises trome [3) any bisracions will: ather Lasrs of
Glnssdonr, of (2] your partieipaiivon it sry of sur offing evenis,

14 HO BYENT SHALL T4 GLASSDOOR GROUP 2E LIABLE TO YOU DRANTY THIRD FARTY FOIR ANY LOST
FROEIT OR ARY INDIREST, CONSEQUENTIAL, EXEMPLARY, INGIIENTAL, SPECIAL, OR PUNITIVE DAMAGES
ARISING FROM YOUR USE OF GLASSDOOR, EVEN IF WE HAVE BEEM ALNISED OF THE POSSIBILITY DF SLCH
OAMAGES, MOTYATHETANTING AMYTHING TO THE CONTRARY CONTANED HEREM, WHERE FERMITTED BY
AFPLICABLE LAWY, YO AGREE THAT THE CLASSDOOR SROUFS LIASILITY TS ¥OU FOR ANY DAMAGES
ARISING FROAM DR RELATED TS YOUR USE OF GLASSDODR (FOR ANY CAUSE YWHATSOEVER AND
BEGARILESS GF THE FORRM OF THE ATTION), WiLL AT ALl TIMES BE LIMITED TO ONE HUNDRED ULS,
DOLLARS (B0,

You acknowladge Dl you are femilar Wik the pavisions of Seclion 1842 of the California Cadl Code, shich providas
a5 follows: A BENSIAL RELEASE DOES HO™ EXTEND TO CLAIMS WHICH THE CREDITOR DUES MNOT KNOW OR
SUSPECT 7O EXIST M HIS DR HER FAVOR AT T=E TIME OF BEXECUTING THE RELERSE, WHICH F KNOWH BY
i OR HER MUST DAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE GEBTOR.” You hemely
pxprossy walve and refipguish afl fighile and beraits under Beclion 1642 of the Calfamas Tel Cude and ary lew o
taqad arircidn of similr effect In any judsaition with respect Io e releases sndior dischasgus granted hersn,
retuting D oot ortend fo the releases aadior dischages of Loknown e,

11. Termination

hitpsieww glassdoor.comiiaboutarms.him
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&HF0F Terms of Use | Glassdonr

These Torms remain bt affert wiie you use Glassdoor and, Tor seglslirad Users, 38 kng 28 youlr ageeont remaing
e Your ey delety your accolint sl gay lme, We may stspend o lerminale your scocunl or y5ur Becess o paris of
Blassdoor, without notion b you, Fwe bellavs tal you bave violstled these Terme, 88 provisions of thasa Terms shall
Survies tereinatian or sxplpton of thesa Torms excepUhote grantlsg aoosss 12 or Uss of Glassdoor, Wi »ilf have no
ity whalsnower io you for any lermioglion of seur soesnt &1 wolales delsbion of yarr ormation,

12, Changes to Terms

W reay foyise these Tertos from tme by posting an dpdsied version on Glossdas ard yoir ngrae hat 9o reviged
Torms will be effestive thuty (I0) days aller the change is gesied. Your congnued uss of Glassdeor k subjest ki e
st cirrent effgckue vergton of Uess Terms,

13, Third-Party Discovery

ookt aggres W walve pour Sght e o pre-suit diacovery grocood ng seeldng g user's ident g informatinn from
Gazsioa, i you inlerd tpropeund Sscasety seaxiog a user's tentiying information, you agran 1o o5 so porsaant o
awalid Calforrie Sibpoann, propady issusd In connoclion wilh 40 active lawsdt and groporly soread o9 our registered
agerd b Gelfornia ot Glagsdpors e, o OF Corporation, 8T8 8 Soveris Streal, Log Angekes, CA 96017, You hurlher
agrow ke dissavary proceadings ansing from such subpoanas shall b brelght and resolved axclugvaly v 1he state
eaurts boatpd withie Barls Coorly, Calforris or she Teder] courts in the Bortbern Distict »f California, a5 apprandale,
and wou agres to submit to the peraanal juisdistien: of sach of these courts for suchy discavery prodesdings.

14. Dispute Resolution

PLEASE READ THIS CAREFULLY. IT AFFECTS YOUR RIGHTS. YOU AGREE THAT BY ENTERING INTO THIS
AGREEMENT, YOU AND GLASSDOOR ARE EACH WAIVING THE RIGHT TO TRIAL BY JURY OR TO PARTICIPATE
M A CLASS ACTION, YOU AND GLABSDOOR AGREE THAT EACH MAY BRING CLAIMS AGAINST THE OTHER
CRLY IV YOUR OR T35 INDIVIDUAL CAPACITY, ANG NOT A5 & PLAINTIFF OR CLASS MEMBER 84 ANY
PURPORTED CLASS OR REPRESENTATIVE FROCEEDING. ANY ARBITRATION WILL TAKE PLACE ON AN
BDIVIDUAL BASIS, CLASS ARBITRATIONS AND CLASS ACTIONS ARE NOT PERMITTED,

A, Govarning Law, This Agrecmént and any and i claime, dispates, or ether lagal protoodings by or bakween you or
%, Pyziugling bt not fmiled to any such clalts or Gispules thiat are in ony vy 1slated 1o or arising under this
AQtEBmEnt oF your dopess to o7 Use of Classdoor, shall be gaverngd by the laws of the State of Califoriy withoul gving
effpct o any conllcbaldaws prneiples that may olherwise provide e the applieation of the law of aroiher urisdistion.
For any chilm, dapute, or oinee egal procending el subiect o the “Agreemani o Adilraie” previglon belm, b dalm
ar dhigptite sholl be brought and fgsted esclusivaly v the diate-sourts logeted within Mariy County, Caffenia o ihe
fegetal aodrs In the Morihern Qistrcl of Califoraia, as sparoprialy, and you agres 10 submit io tha personyl jutksdicticn
of sach of theee tauris for the purposs of tigating such claims or disputes,

B, Agreemsnt 1o Arbitrate. iyou resids in e Unied States, subject 1o Yie Bxcoplions lo Artitrabicn setiorth below,
Yook ang Givaadeos sech dgres 1hat sny 5nd 38dspitos ebwesn tonsumer asers of Glassdoor and Glessdoor alsing
urer o ralaitd Brany wato s Agreemant and such users’ sy of Glassdodr must be resalved Prougn tinding
srtiliration oy oeserbisd inthis section. Wit the exce pion ol the prohiogicn on dess arpitratiens sl fatth n ihis
"iepite Resobulion® seclion, It ab aibiirator or conrt decides tab any part of thde agroemant lo aibilrate &
urpalorseatii, the-ctharparts of this Agreament to Arblirate vl stk apply

]

Excoplions do drbiration. Tiis Aqregmenl i fubiirsss wil sotapply o thedollowing: (2 smal clelrme court cates that
qually: (b lege provesdings iat irvabe et 6 oblain useeidaendiying information; (o] any legal procesdings
Hroughi agatst any of the Glassdonr Stodp by companies or ahar legal antiiies; ard (8 8 pany's Aght ls sesk
inrsstive o other eguialie relicf ir o cowrlof gampatent judsdietion 1o popvart the sclual or westaned nfringamend,
misanpra st an of vioketien of g parly's copynches, radeenarks, rate seorsls, patents, or other intelisciual propesly
rigis. 41, for somme reason, the protibition on cless arditrations sel forth in this Oispule Resolabion saction cannat be
anforand, then e entirety of this borssment o Achirate wif not apply. Whers this Sgresiment 1o Abdcate dags el
apply, the rengindes of this Sgreement and e Dispule Resclulion section wif conlinde 1o apply

I Oispiie Resodudas, If elilisr of us interds 1o Soek arbiration under Tha agresment, The parly seoulng
ashitratinn gt et nodlfy the dlhes parly of the tapale inwitng at beast 30 deys in advance of Inkinting arbifcaton.
Nevdos o Glysadoor should be sord 1 the Lilgstion Begadmend, Glagudeor b, 100 Snoraling Highway, Ml Yelley, ©&
BATET, 1 you hiave o docaund o Biassdoor, nofies (2 you Wil be sent (o the emall addrass assagialed with your
aotnur., The nolive of dispute ("Nolica™ must (o) desorise the nature gand basis of the daim or dispute; and (o} set
facd e specife ralief soughi, fou may devayioad of copy & form Matice narp If Glessded: 2nd yol I nol reach o
agrame ent 1 tasolve the daim withiy 30 days sfter e Nitine s rotalved, you or Glagssdonr may aanmence Jorsl
proseeding.

Arbliration Progegure. The abtralian wil be goveresd by the Donsumer Srhitvation Rufes of e Amesican Aretration
Sgsoctation [P EAAS, I applioohie, a8 mediffed by this secticen. The A5 rules anid & torm for nitiating thes precesdieg
ang aveilanls 3l wavwadnorg, Say selllement olfer made by you or Glassdoor shall 20t B discioded o ihe arbibaion
Unless sbarvins regquired by (he spplicable erbitrason mules, the prbiralon saoll be Sebl »n San Fraskeo, Celfunia,
For gy chbn wheta e total amoont of the sward soagni is 210000 o lesy, you and Slassdsar may olecl In bave e
arbiratop coodocied by lebepbonis or based sulely onowrilien submissions, whish stection shall be bendieg o you and
Chassudrnr subbect Yo e achdeniors dlzeretion W rpgquite o w-Prrsan hearing, by cases whore an ir-parsan hearing Is
Feis, ok or Glassccoy may sliness by ielaphone, valass the arbirator requires whereiss. The arbitrater il deside lhe
substance of alf clains In ansdrdance wih appicabls lavw inchuding reongrized prinsiples of eaulty. and il horor il
sabing of privibege meoogrized by Taw. The srbliraior shal net be hound by ndlings in priar argdraticns nvolving ciferant
s, butis boued by ruings o pror arbitradions irvaiing e same Glegsdoor user 1o the axlent requliad by
apptiendseg law. The arbitrator's ewerd shall be final ard binding and judgment on e aword rerglecad by the snltalor
ey b pnleoed i ety court baving Juristdictior el

hitps thywew.gle ssdoorcomdaboubierms i
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Glassdoor

Shoul L

fogards & Traely
By

HEsraTan

Terms of s | Glassdoor

Tt Ui Propadters: P YOU ARE A GLASSDOOR USER, YOU CAN CHOGEE TO REJECT THIS AGREEMENT 1O
ARBITRATE ["OPT-OUT™) BY MAILING US A WRITTEN OPT-OUY NOTICE {"ORT-OUY ROTICE ). THE DPT-OUT
HNOTICE MUST BE POSTRARKED NO LATER THAH 3D DAYS AFTER THE DATE THESE TERME PIRST BECOME
APPLICABLE TD YOU, YOU MUSY BMAJL THE OPT-OUT NOTICE TO GLASSDOOR ING; ATTN: LITIGATION
DEPARTMENT, RE: OPT-OUT NOTICE, 100 SHORELINE HIGHWAY, MILL VALLEY, CALIFORNIA 94244,

Fosf yout corveniencs, we are providing an SphOot Sote foran yol st comphebe and mad o opt out of your
agraament 10 arbfree. Yoo must coplete e Qak-Oul Notioe form by providiyg the infornsstion calied Tor n tha foem,
stlugdifg your name, sddress (inohidi g street addiess, oy, state and 2p codel amt e ool addressios) susociated
withy thie Sassdiar ancount]s) o which the ophoul appbes, Yoi rmust sign the Op-Oul Matize for it fo be wlfective, This
procedire iz the only way you <o opt oul of this Agreeimend Lo Artdrate, i vou opd oz ol the Agresmesd B Arkivale, ob
wthar parts of the Agreament and ifs Dispute Resalvtcn section will continus (o angly 16 yea. Cpling ol of this
sgraemend 1 arbirale hag b alfect on any prvdaus, other, or s ardilyalion agreamants that you mey bova with
LB,

Changas b the Agregrrent 2 Arhdirate, Mowithstanding aoy provisions in thess Tiras (o s conlrary, you and we
agree ot B we make aey charges o s "Arbilralion” secion {oiher Bise &n change Lo any referanced holice addrass
or site link In the fulure, hal cherge il net apply te any dlaim that was Aled inoa legal proceeding pror by the elisclive
dats of o change. The chinge will appty 1o alf oer diaputes or vlaims governed by this Arbitratinn sectinn thed have
arisen or may arlse between you and Glassdonr, We will notify you of changes 1o this Arbitration secton by pusing the
shanges o Blassdoor sl lsast A0 davs belore the effective date of the shanges and by eenall, ¥ vou do rolagres o
these changad terms, you may close your acseunt within the 30 day ssdod and you will net be bolnd by the changss.

15. Other,

Excepy a5 speifioally stated in another sgreement we have with you, these Teras conablule the antize sgrsamont
between yoa and us regarding (he Use ot Glassaoor ard twse Terrme supgrssde all prior proposals . negotations,
agrssmesis, and urddestandings concerning s supjent motter of Pese Teoms, You repressnt and warrant thad np
sEPsGn has made sny aromise, reprasentation, o warranty, whelher expregs or iraglied, nat contained hereln 1o nduge
yend 16 gerler intd this apreament. Sur taliure W erercise or erforea any toht ar provdsion ol {he Tarms shall not aperaiz
we W saiver of such fight of provision, If any provigion of the Termais dund o be unesforceable or nvalich, thee nnly
thal provison skall be modified o refactibe parfes’ nteation or eiminated o the minimurs extent ncessary so thet
the Tarms shall glherwiss el in full force and efiecl ang erforcannle, To the extent alowsd oy e, the English
varsion of s Agreament Is binging ard the anslalions are provided for aonvenience only. The Tarne, and any rights
or obligsticns heraunder, ars nol asskinobin, ransferabie or sublicenzable by you extapl with Glassdoer's pring wrian
panseel bul mey be sesigred or iransferrad by s wilhout restrction, Any attomplod assigrmant by you shall vinlate
thege Taring and bewold, The seation ilas i G Teams are for convenlenos ooly and have no legal or eoniragiund
affeet as used Inshe Terns, the word inchuding® means *inchuding but not liriled 0"

Plaasa confacl us Wik sy guestions regurding lhase Terms by contaciing vatiere. To reviaw (e previous terms, disk
fipfe,

Pl st ik

swbilng of e s sy 6l imakon, vorgassy myidee, grad itardeys gauslions o pedadn e he e mgsing
sy e e 3 gets Bty gt forpe

" , \ s 15
i1l Wnrie \Wiim Uy . -
Employers Carmmuiity Urited Siates -
il o Free Smpksper Haky Cantpe Jeb Beards
5 .
Abilrd, Gusdolinns Saivierlinesy
Yeilk T Tefing of Uss Grvionsg
st o Jub Frivay & Coobies T eeis
Breowse by Gommmms
Pyl B PRS0 0T oo ns Slgtose 912 poondinkias? Bantnonnd o Gisssdeer Ine
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Bill Frimel
1075 Curtis Street
Menic Park, CA 94025

March 23, 2017

Via E-Mail Only

Gary M. Reslaino, Esg.
Assistant United States Attorney
District of Ardzona

Two Renaissance Square

40 N. Central Ave,, Suite 1200
Phoenix, AZ 85004-4408

Re:  Grand.dury Subpoena No. 16-03-217 to Glassdoor, Inc.

Dear Mr. Reslaing:

| write on behalf of Glassdoor, Inc. {("Glassdoor™) in resporse to your letter to Tom O'Brien dated
March 21, 2017. | will respond to the points in your lelter in the order in which thay were made.

First, Glassdoor appreciates the government's offer to narrow its subpoena to seek user
information from Glassdoor with regard to, as your letter states, "eight recent exemplar
between November I 2015 and January i, 2017, rather than all of the 125 reviews off
urrently on glassdoor.com. However, thal offer does not resalve

: Jaraing the grand jury subpeoena's infringement an the First Amendment
right of Glassdbor's users tn speak anonymously, Glassdoor is expressly commitied ta protecting
its users’ right to anonymous éxpression. It is unclear from the government's communications
with Glassdoor what the reviews selected by the government are "exemplars” of, and in the
absence of any evidence of a substantial relationship between the identities of the reviewers at
issue and the grand jury's investigation, Glassdoor must continue 1o maintain its objections to the
subpoena.

Second, your letter characterizes Glassdoor's records containing information concerning the
reviewers' identities as "commercial records,” apparently implying that the contents of those
records are commercial speech and thus entitled 1o a lower leve! of First Amendment protection.
Commercial speech is "speech which does no more than propose a commercial transaction.”
Bolger v. Youngs Drug Prods. Corp., 463 UU.S. 60, 66 (1883). Identifying information concerning
the anonymous reviewers obviously does not fall into this category. Nor do the reviews those
individuals wrote, as the reviews do not advocate a commercial transaction with or any
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Gary M. Rastaine, Esq.
March 23, 2017
Page 2

competing business. See, 0.9, Farah v, Esquire Magazing, 736 F 3d 528, 541 {D.C. Cir. 2013)
("The statements posted on the Esquire.com 'Politics Blog® cannot plausibly be viewed as
commercial speech,” because paintiffs "do not allege that Esguire is selling or promoting a
competing book™;! Tobinick v. Novella, No. 9:14-CV-80781, 2015 WL 1191267, *6 (8.D. Fla. Mar.
16, 2015} (because blog posts at issue “clearly state their intent to raise public awareness about
issues pertaining to Plaintiffs’ treatments, a goal in line with [authors’ . . . educational mission,”
it cannot be said that the articles relate 'solgly’ to the economic interests of the” authors, and thus
commercigl speech standard did not apply).

Third, your lefter assarts that the government should receive the identifying information being
sought based on the “presumptlion of regularity that altaches lo grand Jury proceedings.” As
authorities Glassdoor has cited make clear, however, that presumption can be overridden where
the government seeks the identities of individuals anonymously engaged in expressive aclivity
without showing a substantial relationship between those persons’ identities and the grand Jury's
investigation. See, 8.9., In re Grand Jiry Investigation of Possible Viclationiof 18 U.S.C. § 1461
et seq., 706 F. Supp. 2d 11 (D.D.C. 2009) {although “[the grand jury’s charge is to investigate
whether a crime has been commitied and to make any and all inquiries undil it is satisfied one way
or the other," “a subpoena may be guashed ¥ it canno!l withstand constituticnal scruting,” and
grand jury subpoena seeking identities of purchasers of adult videos violated purchasers’ “First
Amendmeant right to receive them anonymously™); In re Grand Jury Subpoena to Amazon.com
Dated August 7, 2008, 248 F.R.D, 570, 572 (W.D. Wis, 2007} (aithough "we start with the
presumption that the grand jury issued the challenged subpoena to Amazon in good faith in an
attempt to obtain relevant information,” under the First Amendment, government could not obtain
identities of Amazon book purchasers unless they consented to provide their identities),

Fourth, your letier states that the government need not show a substantial relationship between
the reviewers' identities and the grand jury’s investigation based on "the secrecy provisions of
Fed. R.-Crim. P. B that protect parties and wilnesses and which militate against discussing the
nature and scope of a grand jury investigation with a third-party subpoena recipient.” Glassdoor
understands that Rute 6{e) places restrictions on the government's ability to discuss the grand
ury's investigation with third-party subpoena recipients, and that, if the government continuesto
seek Glassdoor's users' identilies, this issue may need {o be resolved sither in a nonpublic
proceeding or via evidence submitted in camera to the Court.

Nolwithstanding the above, as Mr. O'Brien advised you by phone, Glassdoor would be willing to
contact the authors of the gight “exemplar” reviews specified in your lefler to determine whether
they would be willing to provide their identifying information to the government, and provide that
information with respect to any reviewers who gave thair consent. The court in In re Grand Jury

! Although Farah concerned whether the speech at issue was commercial speach for the
purpeses of the Lanham Act, "[flor a statement to constitute ‘commerdial speech™ under the
Lanham Act, "it must at least fall within the meaning of ‘commercial speech’ pursuant to First
Amendment jurisprudence.” Tobinick v. Novella, No. 8:14-CV-80781, 2015 WL 1181267, %5
{3.D, Fla. Mar. 16, 2015).
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Subpoena to Amazon.com Dated August 7, 2006 required a similar procedure to protect the First
Amendment rights of any Amazon.com book purchasers unwillng to volunteer their personal
information to the government. See In re Grand Jury Subpoens to Amazon.com Dated Augtist 7,
2006, 246 FR.D. at 573-74 ("Essentially, Amazon will send a Ietter to a subsel of the 24,600
purchasers, advising them in general terms of the government's investigation and the customer's
potential role in il . . . This packetl will allow any used book buyer who chooses {o cooperate with
the investigation to contact the government and arrange an interview. Anyone who wishes not to
participate in this exercise, by virtue of his or her silence, will be left alone, and the government
will never leam that person's identity or the litles of materials he/she purchased from D'Angelo
through Amagzon."). Please let ma know if the government is amepable to this proposal.

Very truly yours,

DAL
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U1.S. Department of Justice

United Statos Attorney
District of Arizona

Tiwo Resaisssnce Square Mala: (602} 3347500
B, Cesteal Ava,, Suite 1200 Dosk: {02} 5147738
Phoonin, AZ 35004-3408
March 24, 2017

Sent Via E-muail to!

Bill Frimel

Scubert French Frimel & Warner
1075 Curtis Street

Menlo Park, CA 94025

Re:  Grand Jury Subpoena No, 16-03-217
Dear Mr, Frimel:

Thank you for your correspondence of March 23, 2017, which follows up our
letter of March 21, 2017 and a productive conversation with Tom O’'Brien last week.
As we understand it, Glassdoor’s institutional position militates against its compliance
with the grand jury subpoena absent either: 1) our agreement to your proposal that we
delegate to Glassdoor our initial contact with the eight commentators; or 2) a decision of
the District Court denving a motion te quash. We respect that you have developed your
institutional position in good faith, but we disagiee with your legal analysis.
Accordingly; as to the delegation of confact rights, we reject your proposal, And we
will await your molion to quash so that a District Court here in Arizona can make an
informed decision on the lavw and the facts of this case.

v .
Sincerely,

BLIZABETH A. STRANGE
Acting United States Attorney
District of Arizona

Qurd € B

GARY M, RESTAINO
ANDREW C. STONE
Assistant United States Attorneys
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6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
91 InRe: Grand Jury Subpoena Case No,
Issued to Glassdoor, Inc. (Grand Jury Subpoena No, 16-03-217)
ij ORDER
12 (SEALED)
13
14 Pending before the Court is a Motion to Quash Grand Jury Subpoena Pursuant to

15| FedR.Crim.P. 17(c)(2). IT IS ORDERED that the Government shall file a Response
16 || thereto by no later than April 14, 2017. No Reply will be allowed.

17 IT IS FURTHER ORDERED that the Clerk of the Court shall provide all
18 counsel a copy of this order by U.S. Postal Mail.

19 Dated this 5th day of April, 2017.

20 .

2 ﬁﬁgorablé’l}lan: . Hupdetewa 7 7
United States District Judge
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ELIZABETH A. STRANGE
Acting United States Attorney
District of Arizona

GARY M. RESTAINO
Arizona State Bar No. 017450
Gary.Restaino@usdoj.eov
ANDREW C. STONE
Arizona State Bar No. 026543
Andrew.Stone@usdoj.gov
Assistant U.S. Attorneys

40 N. Central Ave., Suite 1200
Phoenix, Arizona 85004
Telephone: 602-514-7500

Attorneys for the United States
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

In re: Grand Jury Subpoena GJ SuI‘t{)poena No. 16-03-217
Issued to Glassdoor, Inc. (Assigned to Honorable Diane J, Humetewa
United States District Judge)

GOVERNMENT’S RESPONSE
IN OPPOSITION TO
MOVANT’S MOTION TO QUASH

(Filed Under Seal)

The United States of America responds in opposition to Glassdoor’s motion to
quash. The government has served a grand jury subpoena seeking information that would
enable it to identify and speak with eight anonymous individuals who posted adverse
information on an electronic bulletin board about business practices at issue in a criminal
fraud investigation. Glassdoor objects, and demands that this Court inquire deeply into the
nature of the investigation. Because the information contained within the four corners of
the subpoena and other averrals of counsel establish a connection between a pre-existing
investigation and the improprieties described by the anonymous reviewers, Glassdoor
cannot meet its heavy burden to justify an intrusion into the grand jury’s investigative
authority. Consistent with Branzburg v. Hayes, 408 U.S. 665 (1972) and several
subsequent Ninth Circuit cases, this Court should deny the motion to quash and instead

order Glassdoor to comply.
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STATEMENT OF FACTS

A.  Glassdoor Offers an Internet-Based Forum for Employees and
Employers

Glassdoor.com provides an opportunity for current and former employees of
companies to post “reviews” including the “pros” and “cons” of employment. (See
generally Mot. at 3-5 and O’Brien Decl. (“Decl.”) at 49 2-4.) Glassdoor also provides
significant services to employers, “For employers, Glassdoor offers effective recruiting
and employer branding solutions via Glassdoor for Employers. We help thousands of
clients and partners promote their employer brand to candidates researching them and
advertise their jobs to ideal candidates who may not be aware of them.”!

In its Terms of Use, Glassdoor purports to protect the anonymity of the reviewers
by reserving the right to take appropriate action “to the fullest extent permitted by
applicable law.” (Decl. at Ex. F, 4 6(D).) Glassdoor’s privacy policy is more circumspect
as to the sharing of information, and it implicitly recognizes the different types of
subpoenas. “Our general procedure with respect to civil subpoenas requesting user data is
to require a court order, binding on Glassdoor, before we release such information.”
Glassdoor does not purport to offer anonymity protections with respect to grand jury
subpoenas.

B.  The Government Is Investigating Contracting Fraud

On March 7, 2017, the government served a grand jury subpoena on Glassdoor
seeking information that could enable it to contact current and former employees who had

written reviews abou {(Decl. at Ex. C.) The subpoena

included eight exemplar reviews posted in the fourteen-month span from November.
2015 through Jmluary- 2017, and the government has explicitly narrowed the scope of
111

! See hitps:/www.glassdoor.com/about/index input.htm (retrieved April 7, 2017),
attached as Ex. L.

2 See https://www.glassdoor.com/about/privacy-full.htm (retrieved April 7, 2017)
(emphasis added), attached as Ex. J.
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the subpoena to demand information as to only those eight reviews. From that subpoena,

Glassdoor and the Court may take notice o

he nature of this

fice of Inspector

General for the Department o (Decl. at Ex. C.) The Inspector General
Act of 1978 establishes an Inspector General in each federal agency to “prevent and detect
fraud and abuse™ in federal programs, 5 U.S.C. App. 3 § 2, and as part of that authority an
Inspector General may refer an investigation to the 11.S. Attorney’s Office for a grand jury

investigation, as happened here,

An examination of possible fraud in the administration of|

I

investigation include but are not limited to wire fraud in violation of 18 U.S.C. § 1343 and

is squarely within the scope of the Inspector General Act, and the statutes underlying the
misuse of government funds, in violation of 18 U.S.C. § 641. The government avers that
the Glassdoor reviews played no role in the Inspector General’s decision to open an

investigation. The eight reviews at issue nonetheless offer common employee insights into

and its administration of the federal contracts, and those reviewers are third party
itnesses to potential unlawful conduct within the scope of the Inspector General’s pre-
existing investigation. The government has no way to identify those reviewers outside of

subpoena compliance, and those reviewers would be expected to inform the existing

investigation specifically ab

(posto 016) and more generally about th
practices that m € Pl : s forts . vhich are reﬂec in each

of the eight reviews. (Decl. at Ex. C, Annex.)
Beyond the four corners of the subpoena and the government’s averral that the

Inspector General opened its investigation prior to reading reviews through Glassdoor, the

-3
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government declines in this Response to identify any subjects of the grand jury
investigation, or to describe the predication that led it to open the investigation, or to opine
on the relative strength of its investigation. Disclosure of such information in this forum
would be inconsistent with the grand jury’s role “to inquire into all information that might
possibly bear on its investigation until it has identified an offense or has satisfied itself that
none has occurred.” United States v. R. Enterprises, Inc., 498 U.S. 292, 297 (1991)
(reversing the quashal of a grand jury subpoena). To the extent this Court deems it
necessary to know more about the status of the underlying criminal investigation, the
Supreme Court in R. Enterprises suggested an in camera review procedure, 498 U.S. at

302, and the government will submit such information in camera upon request.

ARGUMENT

I The Court Should Follow the Branzburg Good Faith Test and Order
Glassdoor to Comply with the Subpoena

Glassdoor argues that the government must show a compelling interest in and
substantial nexus to the reviewers’ identities before Glassdoor is required to provide the
information. Glassdoor is wrong. The Supreme Court, in Branzburg v. Hayes, 408 U.S.
665, 680, 707 (1972), squarely rejected the compelling interest/nexus test urged by
Glassdoor, in favor of a bad faith test. The Branzburg test has since been followed
numerous times over the past decades by the Ninth Circuit.

A. Grand Jury Subpoenas Are Presumed Legitimate

Grand jury subpoenas maintain a presumption of legitimacy. “[T]he law presumes,
absent a strong showing to the contrary, that a grand jury acts within the legitimate scope
of its authority.” R. Enterprises, Inc., 498 U.S. at 300-01; see also United States V.
Calandra, 414 U.S. 338, 343 (1974 (the grand jury “deliberates in secret and may
determine alone the course of its inquiry.”). Although a trial subpoena requires that the
information sought be relevant to the offense charged, and admissible, United States v.
Nixon, 418 U.S. 683, 700 (1974), the nature of the grand jury militates against any inquiry
in subpoenas duces tecum issued by the grand jury. R Enterprises, Inc., 498 U.S. at 300.

-4 -
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B. Just Like a News Reporter Protecting a Source, Glassdoor Must
Demonstrate Bad Faith to Block Compliance with a Grand Jury
Subpoena

Branzburg rebuffs Glassdoor’s argument that subpoenas for commercial records
involving anonymous, apolitical Internet posts are subject to a constitutional exception. In
Branzburg, the Supreme Court held that grand jury subpoenas involving First Amendment
rights did not require a judicial authorization before compliance, unless the party seeking
to quash the subpoena demonstrated bad faith by the government. That decision
consolidated the appeals of three reporters, Branzburg, Pappas and Caldwell, who were
each subpoenaed to testify before different grand juries regarding activities they observed
while reporting on drug dealers (Branzburg) and the Black Panthers (Pappas and Caldwell).
Branzburg, 408 U.S. at 667-79. Like Glassdoor, the reporters argued that they “should not
be forced either to appear or to testify before a grand jury . . . until and unless sufficient
grounds are shown for believing that the reporter possesses information relevant to a crime
the grand jury is investigating . . . and that the need for the information is sufficiently
compelling to override the claimed invasion of First Amendment interests occasioned by
the disclosure.” /d. at 680. The Supreme Court disagreed.

Notably, the Supreme Court explicitly considered and rejected some of the same
arguments advanced by Glassdoor. With respect to the specter of a “chilling effect” on
the anonymous exercise of First Amendment rights (see Mot. at 7-8), Branzburg trusts to
the secrecy of the grand jury and the experience of law enforcement officers to protect
those who provide information. Branzburg, 408 U.S. at 695 (“There is little before us
indicating that informants . . . would in fact be in a worse position . . . if they risked placing
their trust in public officials as well as reporters.”) “Listimates of the inhibiting effect of
such subpoenas on the willingness of informants to make disclosures to newsmen are
widely divergent and to a great cxtent speculative.” Id. at 693-94. F orty years later, with
social media use rampant, Glassdoor has offered nothing to suggest that its customer base
/17
/17
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would refrain from posting reviews if reviewing courts continue to treat grand jury
subpoenas different from civil subpoenas.?

Nor docs Branzburg offer any support for Glassdoor’s argument (see Mot. at 9-1 1)
that it and this Court must have the opportunity to inquire into the purpose of the
investigation or the compelling need to obtain the users’ identities. The Supreme Court
squarely rejected such an inquiry in Branzburg, using the language of separation-of-
powers jurisprudence. “Thus, in the end, by considering whether enforcement of a
particular law served a compelling’ governmental interest, the courts would be inextricably
involved in distinguishing between the value of enforcing different criminal laws. By
requiring testimony . . . in investigations involving some crimes but not in others, they
would be making a value judgment that a legislature had declined to make . . . Id. at 705-
06. Glassdoor’s normative view is simply not supported by the dispositive case law.

Branzburg thus decisively rejects a privilege in the same nature as Glassdoor claims
here. In reaching this conclusion, the Court emphasized the constitutionally-rooted

importance of affording grand juries wide latitude to conduct criminal investigations:

Grand jury ]fgroceedings are constitutionally mandated for the
institution of federal criminal prosecutions for capital or other
serious crimes, and its constitutional prerogatives are rooted in
long centuries of Anglo-American history. . . . Because its task
is to inquire into the Existence of possiblé criminal conduct and
to return only well-founded indictments, its investigative
powers are necessarily broad. It is a grand inquest, a body with
powers of investigation and inquisition, the scope of whose
inquiries is not to be limited narrowly by questions of propriety
or forecasts of the probable result of the investigation, or by
doubts whether any particular individual will be found properly
subject to an accusation of crime. Hence, the 1§rand jury’s
authority to sub})oena witnesses is not only historic, gut
essential to its task.,

3 Glassdoor of course is not part of the news media. Similar to the news media,
however, it claims to speak on behalf of its sources/reviewers, and it claims standing to
assert its reviewers” own First Amendment interests in anonymous speech. See generally
Mot. at 9 n.1. Indeed, a California appellate court, in overturning a trial court’s order
compellin%1 compliance by Glassdoor with a civil subpoena, characterized Glassdoor in

recisely that manner. Glassdoor, Inc. v. Superior Court, 2017 WL 944227 (Cal. Ct. App.

arch 10, 2017). “[I]ts interests resemble those of a news outlet resisting disclosure of the

identity of'a confidential source.” Id. at *4 n.3. The rationale and holding in Branzburg is
particularly apt with respect to Glassdoor.

-6 -
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Id. at 687-88 (citations and internal quotation marks omitted). Even without the
government’s factual proffer in this Response, this presumption of regularity militates in

favor of subpoena enforcement.

C. The Ninth Circuit Has Consistently Rejected the Broad Privilege That
Glassdoor Claims

Two years after the Supreme Court’s decision in Branzburg, in Lewis v. United
States, 501 F.2d 418 (9th Cir. 1974), the Ninth Circuit had an opportunity to consider a
First Amendment-based challenge to a grand jury subpoena seeking information a radio
station had received about a bombing. Citing Branzburg, the court held that a party may
resist a grand jury subpoena on First Amendment grounds only if (1) the grand jury
investigation was “instituted or conducted other than in good faith,” (2) the information
was being sought only to harass the recipient, or (3) there was no legitimate need for the
requested material. Id. at 422-23. The following year, the Ninth Circuit reiterated these
standards when affirming the recipient’s contempt conviction for refusing to comply with
the subpoena. Lewis v. United States, 517 F.2d 236, 238 (9th Cir. 1975).

The Ninth-Circuit’s next significant decision in this area came in 1993, when it
considered a researcher’s attempt to invoke the First Amendment as the basis for refusing
to comply with a grand jury subpoena investigating the sabotage of an animal research
facility. In re Grand Jury Proceedings (Scarce), 5 F.3d 397 (9th Cir. 1993). Citing Lewis
and Branzburg, the court held that a First Amendment-based challenge to a subpoena will
lie only “where a grand jury inquiry is not conducted in good faith, or where the inquiry
does not involve a legitimate need of law enforcement, or has only a remote and tenuous
relationship to the subject of the investigation.” /d. at 400-01.

Finally, in 2006, the Ninth Circuit again reiterated (in an unpublished opinion) that
courts need not apply a balancing test whenever a subpoena recipient believes compliance
would burden its First Amendment rights. /n re Grand Jury Subpoena (Wolf), 2006 WL
2631398, *1 (9th Cir. 2006). Wolf involved a freelance videographer — apparently
unconnected to any news organization — who refused to turn over a video of a disruptive

protest to the grand jury investigating the crimes associated with the protest, and who was

_7.-
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I'| sanctioned for his refusal.* Jd at ¥2 n.]. “[W]e have held that a limited balancing of First

2| Amendment interests may be conducted oaly ‘where a grand jury inquiry is not conducted
3| ingood faith, or where the inquiry does not involve a legitimate need of law enforcement,
4| or has only a remote and tenuous relationship to the subject of the investigation® . . . |
5| [Nothing] requires the district court to conduct a balancing test where, as here, there is no
6| showing of bad faith and the journalist refuses to produce non-confidential material
7| depicting public events.” Id, at *1,

o)

The Ninth Circuit has not yet had occasion to directly apply Branzburg to the newer

158

21 Simply put, Glassdoor

* Wolf was decided in September 2006, four months before the Rules of Appellate
23 | Procedure and the local Circuit Rules made unreported decisions gresumplwcly citable.
See FRAP 32.1 and Circuit Rule 36-3, The government cites to Wolf here based on the

24| “notice™ exception to pre-2007 cases, {0 wit: to provide notice that the Ninth Circuit’s ost-
e Branzburg jurisprudence has remained consistent over time. See Circuit Rule 36-3{05)(11).
26
27
28
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can only justify quashal if Glassdoor meets its burden to show that “the information is
being sought in bad faith, has a tenuous relationship to the subject of the investigation, that
law enforcement does not have a legitimate need for the information, or that it is being
sought as a means of harassment.” (Order at 5:24-28.)

D. The Subpoena to Glassdoor Was Issued in Good Faith and the
Government Has a Legitimate Nee the Information

125 employees or former employees hose to publicly post comments

n Glassdoor. (Decl. at 2 96.) In its subpoena, the government highlighted
eight reviews probative of the alleged fraud that it is mvestigating (Decl. Ex. C, Annex)
and subsequently agreed to limit the subpoena to encompass only those eight reviews.
(Decl. Ex. E). The reviews are recent and specific, and the information sought would
enable the government to speak with employees it could not otherwise identify who by

their own publicly-posted words have information dbom the bu‘xme*:s pmcﬁcm:; at issue,

such as g

2016 ;)ostma by an c,mployw ..
, | ' (Dea Ex. C, Annex)

(Jlassdmr cannot meet its burden to qhmw that the government has acted in bad faith or is
engaged in a fishing expedition with a tenuous connection to its investigation, and in fact
the record establishes its good faith and the legitimate law ehforcement need for the

evidence,

IL.  Glassdoor’s Proposed Compelling Interest/Nexus Test Relies on Out-of-Circuit
Cases with Distinguishable Facts

A.  Most of the Cases Cited by Glassdoor Are Inapposite to a Grand Jury
Subpoena Dispute

In its heavily-cited brief, Glassdoor provides substantial support for the
unremarkable proposition that the First Amendment is important. But almost none of the
cases are relevant here. To be sure, companies in Glassdoor’s position have had success
challenging trial subpoenas, particularly in the civil realm (Mot. at 8-9), but the Supreme
Court has already counseled against reliance on tria) subpoena cases when analyzing the

subpoenas issued under the grand jury’s authority. R. Enterprises, Inc., 498 U S. at 298.
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“The multifactor test announced in Nixon would invite procedural delays and detours while
courts evaluate the relevancy and admissibility of documents sought by a particular
subpoena. We have expressly stated that grand jury proceedings should be free of such
delays.” Id. Nor are the cases alleging retaliation after engaging in protected conduct
(Mot. at 7-8) relevant here. The government accordingly focuses the remainder of its
argument on the three out-of-circuit cases in which reviewing courts balanced the grand
jury’s needs With First Amendment rights.

B. Glassdoor’s Cited Cases Are Not the Law in this Circuit and Are
Factually Distinguishable

Glassdoor relies on a small series of out-of-district cases for the incorrect
proposition that the government must demonstrate a compelling interest in and a sufficient
nexus between the information sought and the subject matter of the investigation. Mot. at
7 (citing In re Grand Jury Subpoena Duces Tecum, 78 F.3d 1307 (8th Cir. 1996); In re
Grand Jury Investigation of Possible Violation of 18 U.S.C, $ 1461, 706 F. Supp. 2d 11
(D.D.C. 2009); In re Grand Jury Subpoena to Amazon.com dated August 7, 2006, 246
F.R.D. 570 (W.D. Wis. 2007)). These cases are inapposite.

The Eighth Circuit case involved a claim that a grand jury subpoena duces tecum,
issued by the Office of Independent Counsel (“OIC”) in its wide-ranging Whitewater
investigation against President Clinton and his associates, intruded on the First Amendment
right of freedom of association of persons (in that particular case, campaign contributors)
identified in documents sought by the subpoena. 78 F.3d at 1309. The Eighth Circuit
rejected this argument and found the government had demonstrated a compelling interest
in and a sufficient nexus between the information sought and the subject of its
investigation. But the fact that the Eighth Circuit employed a balancing test in a campaign
finance investigation does not mean it would employ the same balancing test on the facts
present here. The claims of the subpoena recipients in the Whitewater investigation
involved their right to freedom of association in the political sphere, and political speech

has a higher level of protection than the apolitical speech at issue in the instant case. E.g.,

- 10 -
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Lt In re Anonymous Online Speakers, 661 F.3d 1168, 1177 (9th Cir. 2011) (opining, in the

o

context of a civil discovery dispute, that “the notion that commercial speech should be
afforded less protection than political, religious or literary speech is hardly a novel

principle.”),

L

The other cases cited by Glassdoor involve subpoenas investigating distribution of
movies or books that would have resulted in disclosure of information regarding customers
and their purchases of expressive materials. See In re Grand Jury Investigation of Possible

Violation of 18 U.S.C. § 1461, 706 F. Supp. 2d at 16-17 (seeking copies of records that

O =1 N

9| show the identity of all movies sold or distributed); /n re Grand Jury Subpoena to
10| Amazon.com dated August 7, 2006, 246 ¥ R.D. at 571 (seeking virtually all of Amazon’s
11| records with respect to the sale of 24,000 used books, including identities of the
12']  purchasers). Here, the purchase of expressive materials is not at issue. The Amazon court
13 | was specifically worried about the government receiving “Amazon’s list of customers and
Y | their personal purchases” and the chilling effect it would have on “expressive e-
L the ¢

131 commerce.” 246 F.R.D. at 573 (emphasis added). In contra vernment here is not

16 | asking Glassdoor to provide any information other than thel reviewers’ identities
17 | and whatever limited contact information Glassdoor collects and retains. The same
18| concerns expressed in the three out-of-district cases cited by Glassdoor are not present here,
19 C.  In Any Event, the Government Can Meet the Higher Standard Here

20 The facts of this case establish the government’s compelling need to identify
21| anonymous reviewers who have voluntarily posted reviews critical of business practices
22 | and ethics at issue in a government investigation of possible contracting fraud. Glassdoor
23| appears to contest most directly the nexus between the reviews and the pre-existing
24 | investigation (Mot. at 9-10), but even Glassdoor’s out-of-circuit test only requires a

25 | “sufficient” nexus rather than a direct or complete one. Here, Glassdoor’s reviewers have

26 | considerable information about important facts in & fraud

27| investigation, including the accuracy of information cc nveyed by the actor to the

-11-
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7

and the quality of the work performed under the contract.?
Under any test or standard, the grand jury is entitled to the subpoenaed information,

CONCLUSION

For the foregoing reasons, this Court should deny the request for relief and instead
order Glassdoor to comply with subpoena number 16-03-217,
Respectfully submitted this 14th day of April, 2017.

ELIZABETH A, STRANGE
Acting United S%ates ney

Dg ichof Arizona

GARY M, RESTRING
ANDREW C. STONE
Assistant U.S. Attorneys

ones

CERTIFICATE OF SERVICE

I hereby certify that on April 14, 2017, 1 hand-delivered this document for filinig under
seal by the Clerk’s Office, and I atranged for a copy to be sent to movant’s counsel,




Case 2:17-mc-00036-DJH  Document 12 Filed 06/07/17  Page 73 of 117

Exhibit I |

et T e e E S




17-mc-00036-DJH Document 12 Filed 06/07/17 Page 74 of 117

Case 2

SSUETUDUE SERUSD e a0 sweiBord int moge s
BT WO I3 10 uonBuLoi sod o3 Bumel inouns J000SSEIS 0] S89098 paliuaun suoned e O SIUBPNIS IR0A SAD

SBUBIGH] Y SISIBD 190180 104

B

wiET BUMIBIUIURG SAINadiIoD DLE SHIAEYE PROUSADE 0} SS515R 128 pue “oogazed o swoud ok aesfon “sHutisn
nof 15908 3004 Siowd pusi JuaAntng mok nluf “BI50Id BA0WE patURLD U A Ae)s SAurdwbs nod gal
sighoichig Jod

DEAOAY] oy

a0 B purefioes BF wotaeieg BT wsaeg 5 uo fuedwod sy
130 wopseeis; "o :0uSSEIE) BUL U0 DURGE'BG U2 JODRSSBS jnoge UOBBLLDIY R0

alow Lipey

00T

Ut BSSRE WL DU UOURE L0 "UBIWGOH U2Q0Y A DRDUND; SR DUE BIUOHED A iy passuenboeay S I0opEsED
SRUBMWOT pue sqof YoIease ABy) SE SUDISIIBD SAIRMIDURD U BIUBLYULING DUB JAMIBD 24 STjRmpuE a0l 0 Auenb s
St speutieyy BUtinidas IS0 W0 I0onSSRID SETIRIBNA Teu LG JO BIEME 30 10U Aol QUL SHEDIDURT BAp ) sgol
B sBADE pU oy Buliiesss) SABoIOUES 0} DUk JBAoidwa sau Sowinsd sisupied pue sUBs 10 Spuesnow disy
a4 R SR e Suonmos Bupueiq ssdordus pue Buinina saseus B0 onpssers ‘ssdohun og

‘SRuspRKd prpuy pue SOt o ddy 51 BIA BIGRHSAR OSIE $1 J00DSSEIO "wiEa MNod nok yinu

mey pue seaiodun 0 Bupicase ooy mepusl o SIOM OF 2 AR 53 1w Butd ere sIddatun UMM 358 0F ok
SHCHE BIS J310 0U — 5301 193181 BULJ0 SUOIL 124} 01 DPY “$924010WB Bu; — 1539 AuUBdiuod & Mo oM 280w g pareys Aoeaig B asT 0 swnL 4
ARG B UORBULOMI S| 20 HE 53y S0 BIN0 BuNUA DI0W Due SOI0UE BUYO "SMBIADY SIYBUSY "suonsanb puB ;
i s 5 "sBuner ieaodde 535w : d G SUSin 3o aseqriep Bupsasb B spioy soopssein HPE 5% 4

WRTREEY JO0DTEND

‘saps Bumnesas pue sg0f Buwmost iserse; sw o aua @ IOPEEED

LI00PSSEIG S JRUM,

2ot Asuy Saiediwos pue saof puy sisumisss Aydoad disy oL

VOSSN O

S nogy

snneay

uoneIaT , Auedwoy 1o ‘spiomAsy s gop ,s,g

sqor |

sBuns0d gor B m sipfopdum g AEDASN B @ SHMAIRRE e gl Svaway fumduon el




Case 2:17-mc-00036-DJH Document 12 Filed 06/07/17 Page 75 of 117

Catile |




17-mc-00036-DJH Document 12 Filed 06/07/17 Page 76 of 117

Case 2

SHERRND AE S TSRS

‘sisiodwe
10 S12ITUIE SIBSIIAADE $2 UINS "SIBUI0 0} UORBULIGIUT ST 8D180id 54 UBWR BLIBL INDA Ui S 00l U J0U 0D B

LORBULOM UONS RIRUS A usum Bt nok Uo 10 uonensiBal o sl a4 18 DRI sABya0L By S50 gof seyans
00PSSRIS 0 2sned of Snbun S ya 1ng Sgeuosiad nok nuspr 10U 520D 1 LCBLLOIE WIBLDT Sieys ARl Bpa
sad

TIOA RS UORBULIUL WRIA OF B8 39 4 SIS SS0U) 01 SIAGUISGNS IDRLOD Nok e sBuies Amasia oy pslang
“uonELIO JOST 16 aseqerep ino Buissa0e uo Fas ey SIOWIC pue siBIner ‘uadDidiue 101 seanes Honpons few
on ‘sidwexa jod S siaeess lessush 0w VNSO JBYI0 10 DINSa1 IN0A 2p01201 0} Nok SHAU Ao s

s

‘&dde nod oy
o} 1phoidwe auy o uolBRIOIY rRuOSIat INDA BSOIBSID 1 B8 ‘o0pssEi ubnoka qol semamed e 1o Agdenod i

¥

et agesiidde yim 23ueNduiod pue USRS SIUL U Spew SiuBIILIY U
Bundanie sunbae 2y o) 13slans “pausisven 5q few mep Mok "SEseR 0 AUBdiU03In0 J0 RS 10 UDIEZIVEBINI B Uy .

uoREmOL YIng

SSRADI A BIOKRG “H00pSSEIS w0 Bupwy fepo unos v sanba 01 Sreiep issn Bunsenba spyuassdans par oy padse

s sanpeonid auel ang seed DI 0 SOTAISS NG o sresn sy "en g Auadosd jo SIS u pusien pue Ringd

21 AIESSBI0U WIBap ISR oM SB {e)a0 Auane b 002 30 pauadsns 10 uoneDySDAUL UR YW UORISUNC UL Io

S04 fRiauBYy S0 wuey s iud wanmd o swudoutde o Dessetey 5 Sansopasi anaeg S uags 8) Aonod AreAaug

BB RS} 10 SULB) 00PSSIS N0 2i0Mue 01 {2) 'en uo pased ssaonud juBe 10 senes o seusodons o} puodss: o
30 SAEE IRABIRE I ARIWIOT 0f {1) UBSSI0BL S BInsopNIp 4Ins 1oy Uirey pool Ul aasied S 1 BIED DSOS G SAA -

“Aenoimpul noh Anue: oy pasn 9y Jouued TeY; Sarsiels sBesn pojeBelBbe ainys axs HRESEY JOOPSEND

suawasile Aueiuspiuos s o 1980008 SSBUsng
NG LR GUR 301AJ8% N0 JAMISD Sh mmwn PRUL B B FAD #e m.ﬂm,mw?uun 2RAMBS PSjEEUn pUR PIVILIR 33N A58 -

Yot AR AL

aBsUoz nok Guss -

SO0; 58 1dedxs ‘semed pau of ep abesn 1o inome BADIADEE NS SSOI3SI0 10U 0D 344

UOBRULIOIU| B3JBYS SAA MOH SRS BRA

sqop UoHRI0T

Auedwod Jo ‘spromkey ey qor ¥

i

SMBIBY SPIAN . s sauees SmBany Aueduon $a0r




Case 2:17-mc-00036-DJH  Document ],‘2 Filed 06/07/17 Page 77 of 117

Exhibit K
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In Re: Grand Jury Subpoena
Issued to Glassliirgor, In%.

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Case No.
(Grand Jury Subpoena No. 16-03-217)

ORDER
(SEALED)

Pending before the Court are a Motion to Quash Grand Jury Subpoena Pursuant to
Fed.R.Crim.P. 17(c)(2) and the Government’s Response in opposition thereto.
The Court has received Glassdoor, Inc.’s request for oral argument submitted via
email. The Court denies the request because oral argument will not aid the Court's
decision. The Court however, will permit Glassdoor, Inc. to file a Reply.
IT IS ORDERED that Glassdoor, Inc. shall file a Reply in support of its Motion
to Quash Grand Jury Subpoena Pursuant to Fed.R.Crim.P. 17(c)(2) that does not exceed
10 pages in length no later than Friday, April 28, 2017.
IT IS FURTHER ORDERED that the Clerk of the Court shall provide all
counsel a copy of this order by U.S. Postal Mail.
Dated this 19th day of April, 2017.

AHbnorabled Diangd. Hurdetewa ¢ 7
United States District Judge
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Alexis E. Danneman (#030478)
PERKINS COIE LLP

2901 North Central Avenue, Suite 2000

Phoenix, AZ 85012-2788
Telephone 602.351.8000
Facsimile: 602.648.7000
ADanneman@perkinscoie.com

Todd M. Hinnen (WSBA No. 27176)
(pro hac vice application to be filed)
PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099
Telephone: 206.359.8000
Facsimile: 206.359.9000
THinnen@perkinscoie.com

William J. Frimel (CA No. 160287)

Chrlstopher R. Edger (CA No. 229771)

(pro hac vice applications to be filed)
SEUBERT F
1075 Curtis Street
Menlo Park, CA 94025
Tel: 650.322.3048
Fax: 650.322.2976
bill@sffwlaw.com

Attorneys for Nonparty Glassdoor, Inc.

NCH FRIMEL & WARNER LLP

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

INRE: GRAND JURY SUBPOENA
ISSUED TO GLASSDOOR, INC.

Grand Jury Subpoena No. 16-03-217
(Assigned to Honorable Diane J. Humetewa,
United States District Judge)

REPLY TO GOVERNMENT’S
RESPONSE IN OPPOSITION TO
MOVANT’S MOTION TO QUASH

(Filed Under Seal)

INTRODUCTION

This matter arises out of a grand jury subpoena that purports to compel Glassdoor

to identify 125 anonymous speakers who associated on Glassdoor’s platform to engage in

and receive protected speech regarding labor conditions at, and potential mismanagement
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of, a publicly-funded program The

government subsequently agreed el ent1tis of only
eight of the original 125 participants (the “Participants”). In light of the government’s
implicit admission that 117 of the 125 anonymous Participants whose identities the
government sought to expose are not important to its investigation, Glassdoor moved to
quash the subpoena to ensure that a court appropriately weighed the interest of effective
grand jury investigations against the interest in protecting anonymous association and
speech on matters of public concern.

In its response, the government seeks to minimize the protection to which the
Participants’ anonymous association and speech is entitled, misconstrues Glassdoor’s
claims, and misapplies Supreme Court and Ninth Circuit precedent.  Participants’
association and speech regarding issues of significant public concern is entitled to the
protection of the First Amendment. Glassdoor does not assert a reporter’s or scholar’s
privilege on its own behalf; it asserts the Participants’ First Amendment rights
anonymously to associate and exchange views regarding important public issues.
Branzburg and the Ninth Circuit cases cited by the government (all of which address such
assertions of privilege) permit, and applicable Ninth Circuit precedent requires, the Court
to protect the First Amendment rights to anonymous association and speech by requiring a
grand jury subpoena that intrudes upon those rights to further a compelling interest and

seek Participants’ identities only if they bear a sufficient nexus to that interest.

ARGUMENT

1. The First Amendment protects
and to share and receive informg
conditions of a publicly-funded &

Participants’ rights anonymously to associate
on r ding the ] and 1
_ | program

As Glassdoor established in its Motion to Quash and Memorandum of OS and
Authorities, the First Amendment affords the highest level of protection to Participants’

rights anonymously to associate and to share and receive information regarding the

administration and labor conditions of a publicly-funded
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very purpose is to provide a platform where participants interested in a particular
employer can form an anonymous community and safely share their views regarding its
administration and employment practices. Here, the employer administers a publicly

funded program

Speech regarding such “public affairs” or “public issues” receives the First
Amendment’s highest level of protection. See McKinley v. City of Eloy, 705 F.2d 1110,
1114 (5th Cir. 1983) (“[S]peech that concerns ‘issues about which information is needed
or appropriate to enable the members of society’ to make informed decisions about the
operation of their government merits the highest degree of first amendment protection.”)
(quoting Thornhill v. Alabama, 310 U.S. 88, 102 (1940)). The government’s attempt to
minimize the First Amendment status of this association and speech by mischaracterizing
it as “apolitical,” Resp. at 5, 10, and “commercial,” Resp. at 11,1 and mischaracterizing
the information sought by the subpoena merely as “business records,” Resp. at 3, is
therefore unavailing, as is the government’s attempt to distinguish on this basis precedent
cited by Glassdoor. See Resp. at 10 (arguing that the Eighth Circuit’s decision in In re
Grand Jury Subpoena Duces Tecum, 78 F.3d 1307 (8th Cir. 1996), is inapposite because
the “political speech” at issue there was entitled to a “higher level of protection than the
apolitical speech at issue in the instant case”); Resp. at 11 (arguing that the concerns
regarding expressive activity at issue in the other cases cited by Glassdoor “are not present
here™).

The Participants are not engaged in apolitical, commercial association and speech.
They have formed an online forum or community in which they can safely express their
views and engage in advocacy regarding the administration of, and labor conditions at, an

important publicly-funded program. The subpoena does not merely seek businsess

! Separate and apart from the fact that the reviews address issues of significant
public concern, the government’s characterization of them as commercial speech 1s clearly
incorrect. They do not propose or relate to a commercial transaction. See, e. g., Bolger v.
Youngs Drug Prods. Corp., 463 U.S. 60, 66 (1983) (commercial speech is, at its core,
“speech which does no more than propose a commercial transaction”).

-3
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records, it seeks to deprive Participants engaged in protected association and speech of the

anonymity to which they are entitled by the First Amendment.

2. Glassdoor asserts Participants’ First Amendment Rights of Anonymous
Association and Expression.

Glassdoor’s Motion to Quash expressly rests not on assertion of its own reporter’s
privilege but rather on the Participants’ First Amendment rights of anonymous association
and expression. See Mot. at 9 n.1. The government therefore errs when it asserts that
Glassdoor claims “a privilege in the same nature” as the reporters claimed in Branzburg.
Resp. at 6. As a result of that error, the government misconstrues Branzburg and its
progeny and misapplies them to the distinct claims Glassdoor makes on behalf of the

Participants, which require a different analysis.

3. Branzburg and its Ninth Circuit progeny do not prevent the court from
protecting Participants’ First Amendment rights.

Branzburg addresses only whether a journalist can refuse to testify or produce
evidence to a grand jury on the basis of a journalist’s or newsman’s privilege.” It does not
establish the appropriate test to be applied when a grand jury subpoena conflicts with the
First Amendment rights of anonymous association and expression.

In Branzburg, three newsmen asserted a “newsman’s privilege” in light of which
they could not be compelled to disclose the identities of their sources. Branzburg v.
Hayes, 408 U.S. 665, 686 (1972). They asserted their own privilege claims, not the First
Amendment claims of their sources. Id at 696 (“[T]he privilege claimed is that of the
reporter, not the informant.”). As noted above, Glassdoor seeks review of the subpoena
not based on an assertion of its privilege as a publisher but rather based on the
Participants’ First Amendment rights. Glassdoor’s claims on behalf of the Participants are

thus distinct from those put forward by the reporters in Branzburg.’

® See James S. Liebman, Search and Seizure of the Media: A Statutory, Fourth
Amendment, and First Amendment Analysis, 28 Stan. L. Rev. 957, 975 (1976)
(discus;ing Branzburg’s narrow application to press claims of privile e).
Branzburg is distinguishecF not only by the claims asserted, %ut also by the facts.

In Branzburg, the identity of a single source involved in or possessing evidence of

-4 -
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The Participants also differ from the sources in Branzburg. The Court expressly
relied on the fact that the sources were directly involved in the crime or its concealment,
rejecting “the notion that the First Amendment protects a newsman’s agreement to
conceal the criminal conduct of his source, or evidence thereof, on the theory that it is
better to write about crime than to do something about it.” Id. at 692; id at 697
(“concealment of crime and agreements to do so are not looked upon with favor”). By
contrast, the government does not here allege that the Participants engaged in or concealed
criminal conduct; rather, the government targeted Participants solely because of their
association and advocacy regarding the publicly funded program their employer
administers. See Resp. at 3.

Branzburg’s narrow holding--“requiring newsmen to appear and testify before state
or federal grand juries [does not] abridge the freedom of speech and press guaranteed by
the First Amendment”--does not apply to the facts of this case. Id. at 667.* Glassdoor is
not a “newsman,” it is a platform for anonymous association and expression regarding
employment conditions, and it does not here assert a “newsman’s privilege,” it asserts its
users’ First Amendment rights to associate and speak anonymously about issues of
significant public concern.

In determining whether a newsman enjoys an absolute privilege not to testify or

produce evidence, the Court did not endorse a particular test.” In fact, the Court expressly

unlawful conduct was sought from each reporter. Here, the government sought the
identity of 125 anonymous Participants on tge basis of their protected association and
speech before agreeing, after Glassdoor’s objection, to limit the subpoena to the identities
associated with only eight reviews. Resp. at 8. In the words of the Branzburg Court, the
issued subpoena “attempt[-ed] to invacF protected First Amendment rights by forcing
wholesale disclosure of names and organizational affiliations for a purpose that was not
germane to the determination of whether crime has been committed.” Branzburg, 408
U.S. at 700.

" The government’s characterizations of Branzburg’s holding frequently neither
quote from nor cite to the opinion. See Resp. at 4 (asserting without citation that
Branzburg “squarely rejected the compelling interest/nexus test”); Resp. at 5 (asserting
without citation that courts have no role to lay in balancing grand jury authority and First
Amendsment rights absent a showing of badp faith).

See In re Grand Jury Investigation of Possible Violation of I8 U.S.C. § 1461, 706
F.Supp.2d 11, 18-19 (D.D.C. 2009) (because the reﬁorters’ assertion of privilege in
Branzburg did not implicate a First Amendment right, the Court “did not consider[]

-5.
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acknowledged that some courts impose a compelling interest test and found that “[tJhe
requirements of those cases . . . which hold that a State’s interest must be ‘compelling’ or
‘paramount’ to justify even an indirect burden on First Amendment rights, are also met
here.” Id. at 700. The Court concluded its opinion by expressly acknowledging that First
Amendment rights circumscribe grand jury investigative authority and reserving to other
courts before which parties raised a direct conflict between grand jury authority and core
First Amendment rights the appropriate standard to apply: “Grand juries are subject to
judicial control and subpoenas to motions to quash. We do not expect courts will forget
that grand juries must operate within the limits of the First Amendment.” /d. at 708.°
Branzburg thus holds only that a newsman subpoenaed by a grand jury to identify a
source cannot refuse to do so on the basis of an absolute privilege. Courts must rather
strike a balance between the newsman’s First Amendment interest and the interest in
effective grand jury investigations to ensure that grand juries “operate within the limits of
the First Amendment.” Branzburg, 408 U.S. at 708. In striking that balance, courts
should “on a case-by-case basis” inquire as to the “needs of law enforcement” and the
“relationship” between those needs and the information sought. The Court acknowledged
the existence of, and expressly found that the cases before it met, the “compelling
interest” test. See id. at 700. As other courts have recognized, even in the narrow context

of assessing a newsman’s right to resist a grand jury subpoena, the Supreme Court did not

whether the substantial relationship would be the appropriate standard of review for a
subpoegla implicating First Amendment interests”).

Justice Powell, concurring, emphasized “the limited nature of the Court’s
holding,” noting that “if the newsman is called upon to give information bearing only a
remote and tenuous relationship to the subject of the investigation, or if he has some other
reason to believe that his testimony implicates confidential source relationship without a
legitimate need of law enforcement, he will have access to the court on a motion to quash
and an appropriate protective order may be entered.” Id. at 709-10. (The “need of law
enforcement”/more than “tenuous relationship” test articulated by Justice Powell even in a
case involving a journalists® privilege, not the core rights of the S{)eakers themselves,
bears a striking resemblance to the compelling interest/substantial nexus test.) The
Court’s holding, he continued, required “striking of a proper balance between freedom of
the press and the obligation of all citizens to give relevant testimony with respect to
criminal conduct. The balance of these vital constitutional and societal interests on a
case-by-case basis accords with the tried and traditional way of adjudicating such
questions.” Id. at 710.
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in Branzburg and has not since dictated to lower courts the “appropriate standard for
reviewing grand jury subpoenas that implicate First Amendment concerns.” In re Grand
Jury Investigation of Possible Violation of 18 U.S.C. s 1461, 706 F.Supp.2d 11, 18
(D.D.C. 2009) (“despite its admonition in Branzburg [that courts must remember grand
jury’s must comply with the First Amendment], the Supreme Court has yet to define the
appropriate standard for reviewing grand jury subpoenas that implicate First Amendment
concerns™); In re Grand Jury Subpoena to Amazon.com, 246 F.R.D. 570, 572 (W.D.Wis.
2007) (finding Branzburg consistent with holding that “although a grand jury subpoena is
presumed valide and enforceable, if the witness demonstrates a legitimate First
Amendment concern raised by the subpoena, then the government must make an
additional showing that the grand jury actually needs the disputed information™) .

The Ninth Circuit cases cited by the government are similarly narrow in focus. In
Lewis 1, a reporter claimed “a privilege based upon the station’s right to protect the
sources of news information.” In re Matter of the Grand Jury Proceeding re Will Lewis,
501 F.2d 418, 420 (9th Cir. 1974). In Lewis I, the same reporter asserted the same claim
of privilege with the same narrow result. See In the Matter of the Proceedings of Witness
Before Grand Jury re Will Lewis, 517 F.2d 236 (9th Cir. 1975). In Scarce, the court
rejected an academic’s claim that a “scholar’s privilege” “akin to that of a reporter” vested
him with the right to resist a grand jury subpoena requiring testimony about his personal
knowledge of criminal conduct within his area of study. /n re Grand Jury Proceedings, 5
F.3d 397 (9th Cir. 1993). Finally, in Wolf, the court confined its consideration to a
reporter’s claim of privilege not to disclose evidence or provide testimony regarding
illegal conduct during a protest. See In re: Grand Jury Subpoena, 2006 WL 2631398 (9th
Cir. 2006). None of these cases addresses the question Branzburg left open, i.e., the
appropriate balance between a grand jury’s interest in effective investigation and the core
First Amendment rights of association and expression. None of them, therefore, addresses
the claims raised by Glassdoor on behalf of the Participants in its Motion.

That is not to say that the Ninth Circuit has not addressed the question. In Bursey

-7-
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v. United States, two staff members of The Black Panther newspaper refused to provide
testimony to a grand jury not only on the basis of a newsman’s privilege but also on the
basis that doing so would violate their, their colleagues’, and the political advocates who
spoke through their newspaper’s, core First Amendment rights of association and free
expression. 466 F.2d 1059, 1082 (9th Cir. 1972) (“[t]he First Amendment interests in this
case are not confined to the personal rights of Bursey and Presley,” they include the
broader rights of association and free expression), partially superseded on other grounds
by statute, Organized Crime Control Act of 1970, Pub. L. No. 91-452 at § 301(a), as
recognized by In re Grand Jury Proceedings, 863 F.2d 667, 669-70 (9th Cir. 1988).
Acknowledging the important interest in thorough, independent grand jury
investigations, the court nevertheless held fhat “the existence of theses interests does not
automatically override First Amendment rights, and their invocation does not alone carry
the Government’s burden with respect to any question that the grand jury seeks to force a
witness to answer over his First Amendment protest. The fact alone that the Government
has a compelling interest in the subject matter of a grand jury investigation does not
establish that it has any compelling need for the answers to any specific questions.” Id. at
1086. The court set forth the Ninth Circuit standard applicable when grand jury
investigative authority conflicts directly with the First Amendment rights to associate and

express views anonymously regarding issues of public importance:

When governmental activity collides with First Amendment
rights, the Government has the burden of establishing that its
interests are legitimate and compelling and that the incidental
infringement upon First Amendment rights is not greater than
is essential to vindicate its subordinating interests . . . When
the collision occurs in the context of a grand jury
investigation, the Government’s burden is not met unless it
establishes that the Government’s interest in the subject matter
of the investigation is ‘immediate, substantial, and
subordinating,’ that there is a ‘substantial connection’ between
the information it seeks to have the witness compelled to
supply and the overriding governmental interest in the subject
matter of the investigation, and that the means of obtaining the

-8



= e R S - NV S N UC S SO S

NNMNNNNN[\)»—‘}-—‘)—‘D—‘&—‘)—!\—KM)—-‘)——I
OO\)O\LA-&L&JI\)'—‘O\DOO\IO\(JI-PWI\)*—‘

Case 2:17-mc-00036-DJH Document 12 Filed 06/07/17 Page 95 of 117

information is not more drastic than necessary to forward the
asserted governmental interest.

Id. at 1083. In his Opinion on Petition for Rehearing, Judge Hufstedler noted that the
Bursey Court “required the grand jury to establish that there was a ‘substantial
connection’ between the information sought and the criminal conduct which the
Government was investigating before the witnesses could be held in contempt for refusing
to answer questions that cut deeply into First Amendment rights” and noted that “we have
concluded that the balance we struck is not impaired by Branzburg” Id at 1091. The
court thus endorsed the compelling interest/substantial connection test and held that it was
consistent with Branzburg. Although a separate holding by the Bursey Court was
subsequently superseded by statute, neither any statute nor any subsequent decision has
disturbed Bursey’s holding that courts confronted by a conflict between grand jury
authority and core First Amendment rights must apply the compelling interest/substantial
connection test. Regarding this issue, Bursey remains good law binding on this Court.
The Ninth Circuit is not alone or anomalous in requiring that the government
demonstrate a compelling interest and substantial connection. See e. g., In re Grand Jury
Proceedings, 776 F.2d 1099 (2d Cir. 1985); In re Grand Jury Subpoena for Appearance
of Faltico, 561 F.2d 109, 111 (8th Cir. 1977) (for a grand jury subpoena to be enforced
despite a First Amendment challenge the government must sustain “its burden of showing
a compelling state interest in the subject matter of the investigation and a sufficient nexus
between the information sought and the subject matter of the investigation.”); In re Grand
Jury Subpoena No. 11116275, 846 F.Supp.2d 1, 4 (D.D.C. 2012) (The First Amendment
right “to post on the Internet . . . anonymously” cannot be overridden “unless the
government can show ‘a compelling interest in the sought after material’ and ‘a sufficient

nexus between the subject matter of the investigation and the information’” sought.).

CONCLUSION
Under controlling Ninth Circuit authority, where, as here, a grand jury subpoena

seeks to compel identification of anonymous advocates because of their association and

-9.
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advocacy regarding labor conditions and potential mismanagement of a publicly-funded

program providing a party may request that a court

review the subpoen ght bear a substantial relation to the

furtherance of a compelling government interest. Glassdoor respectfully requests that this
Court conduct such a review, and quash the subpoena to the extent that it does not meet

this standard.’

Dated: April 28, 2017 PERKINS COIE LLP

o A

Alexis E. Danneman (#030478)
2901 North Central Avenue, Suite 2000
Phoenix, AZ 85012-2788

Todd M. Hinnen (WSBA No. 27176)
(pro hac vice application to be filed)
PERKINS COIE LLP

1201 Third Avenue, Suite 4900
Seattle, WA 98101-3099

William J. Frimel (CA No. 160287)
Christopher R. Edger (CA No. 229771)
(pro hac vice applications to be filed)
SEUBERT FRENCH FRIMEL &
WARNER LLP

1075 Curtis Street

Menlo Park, CA 94025

Attorneys for Nonparty Glassdoor, Inc.

"In In re Grand Jur Subpoena to Amazon.com, the court fashioned “a solution
that accommodates the legitimate needs of both the grand jury and the protesting witness,”
directing  Amazon to solicit witnesses with relevani knowledge from among its
anonymous users and to disclose the identities of only those who replied. 246 FR.D. at
572. Glassdoor respectfully submits that a similar solution would appropriately balance
the grand jury’s interest and Participants’ First Amendment interests here. This solution
is, as Bursey requires, “no more drastic than necessary to forward the asserted government
interest.” 466 F.2d at 1083. Glassdoor offered to proceed in this manner, but the
government declined.
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CERTIFICATE OF SERVICE

I hereby certify that on April 28, 2017, I hand-delivered this document for filing

under seal by the Clerk’s Office and copy of the foregoing emailed to:

Gary Restaino

Assistant U.S. Attorney

Two Renaissance Square

40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408
Gary.Restaino@usdoj.gov

Inder el
(1 )°
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ELIZABETH A. STRANGE
Acting United States Attorney
District of Arizona

GARY M. RESTAINO
Arizona State Bar No. 017450
Gary.Restaino@usdoj.gov
ANDREW C. STONE
Arizona State Bar No. 026543
Andrew.Stone@usdoij.gov
Assistant U.S. Attorneys

40 N. Central Ave., Suite 1200
Phoenix, Arizona 85004
Telephone: 602-514-7500

Attorneys for the United States
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

GJ SuI‘Prpoena No. 16-03-217
o

(Assigned to Honorable Diane J. Humetewa
In re: Grand Jury Subpoena United States District Judge)
Issued to Glassdoor, Inc.
: GOVERNMENT’S MOTION FOR LEAVE
TO FILE A SUR-REPLY
(Filed Under Seal)

Glassdoor, with leave of court, filed a ten-page reply in the instant matter.
Glassdoor’s initial motion focused on the right to anonymous speech, but a portion of the
reply raises, for the first time in this subpoena enforcement action, the Ninth Circuit case
of United States v. Bursey and its discussion of associational rights. (Reply at 7:28 to
9:14.) As a general matter, a district court may disregard arguments raised for the first
time in a reply, and if the court chooses to consider those arguments a sur-reply would be
appropriate. [E.g., United States v. Roy, 2010 WL 3327746 at * 1-2 (D. Ariz. 2010)
(accepting for filing the government’s protective sur-reply where the defendant in a
collateral attack on an underlying deportation in a criminal immigration prosecution raised
anew issue in his reply).

The government accordingly seeks here the opportunity to file a short sur-reply

limited to the discrete segment of the reply referenced above, in order to procedurally and
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substantively distinguish Bursey. A signed copy of the proposed sur-reply is attached as
Exhibit 1.

Undersigned counsel has communicated with counsel for Glassdoor about this
motion, and Glassdoor takes no position with respect to this motion.

Respectfully submitted this i day of May,-2017.

N\ -
JARYM. RESTAINO
ANDREW C. STONE
Assistant U.S. Attorneys

CERTIFICATE OF SERVICE

I hereby certify that on May 4, 2017, I hand-delivered this document for filing under seal
by the Clerk’s Office, and I arranged for a copy to be sent to movant’s counsel.
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EXHIBIT 1
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SELIZABETH A, STRANGE"

1
Acting United States Attorney
2| District of Arizona
GARY M. RESTAINO
3 gmizoll%a State Bar ngo. 017450
Gary Restaino@usdoi.gov
4 REW C. STONE
Arizona State Bar No. 026543
5 Andrew.Stone@usdoj.gov
Assistant U.S. Attorneys
6| 40 N. Central Ave., Suite 1200
| Phoenix, Arizona 85004
7, T elephone: 602-514-7500
g Attorneys for the United States
g IN THE UNITED STATES DISTRICT COURT
10 FOR THE DISTRICT OF ARIZONA
11 - GJ Su}t{»poena No. 16-03-217
(Assigned to Honorable Diane J. Humetewa
12| Inre: Grand Jury Subpoena United States District Judge)
A Issued to Glassdoor, Inc,
13 GOVERNMENT’S SUR-REPLY
IN OPPOSITION TO
14 MOVANT’S MOTION TO QUASH
15 (Filed Under Seal)
16
17 In Glassdoor’s reply in support of its motion to quash, Glassdoor makes two

18 | erroneous arguments: (1) Glassdoor argues that Branzburg doesn’t apply, rather the Ninth
19| Circuil’s decision in Bursey v. United States, 466 F.2d 1059 (9th Cir. 1972) provides the
20 | applicable standard, and (2) even beyond Branzburg’s applicability, Glassdoor argues its
21| situation is distinguishable from those the journalists faced in Branzburg. Both of these
79| arguments are unavailing.

73 Glassdoor, for the first time in its reply brief, argues that Bursey controls the
24 | outcome of this case. Yet Bursey’s applicability is not supported by the facts of this case,
25| or by subsequent Ninth Circuit case law or by Glassdoor’s decision to omit the Bursey

Glassdoor seeks to protect the

26 | analysis from its original motion. In the ir
27 | anonymous speech of current and former employees, not their rights to

ortunities to follow Bursey and has

28 | association. The Ninth Circuit has had numer
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instead chosen to follow the Branzburg decision when faced with factually similar
situations involving the identification of sources of information. See, e.g., Lewis v. United
States, 501 F.2d 418 (9th Cir. 1974) (“Lewis I); Lewis v. United States, 517 F.2d 236 (9th
Cir. 1975) (“Lewis I}, Inre Grand Jury Proceedings (Scarce), 5 F.3d 397 (9th Cir. 1993);
Inre Grdnd Jury Subpoena (Wolf), 2006 WL 2631398, *1 (9th Cir. 2006). None of the
above cases in any way contained the unique associational privacy and political interests
implicated by Bursey’s membership in the Black Panther Party, and the instant case does
not contain those unique interests either.

Bursey’s balancing test is inapposite her

isee also Glassdoor, Inc. v. Superior Court,

2017 WL 944227, at *4 n3 (Cal. Ct. App. March 10, 2017) (“[Glassdoor’ s] interests
resemble those of a news outlet resisting disclosure of the identity of a confidential

source.”). This Court should apply Branzburg to resolve Glassdoor’s motion.

L The Court Should Reject Glassdoor’s Narrow Interpretation of Branzburg and
Expansive View of Bursey

Glassdoor makes the argument in its reply brief that Branzburg’s holding must be
construed narrowly. So narrowly, in fact, that Glassdoor argues the case’s “only” holding
is that a “newsman subpoenaed by a grand jury to identify a source cannot refuse to do so
on the basis of an absolute privilege.” Reply at 6. The Ninth Circuit disagreed with that
interpretation in the Lewis I, Lewis II, Scarce, and Wolf cases noted above and discussed
in the government’s response. Resp. at 7-8. All of these cases relied on Branzburg to reach
the conclusion that when analyzing a party’s First Amendment interests in responding to a
grand jury subpoena, a limited balancing test may be conducted, only “where a grand jury
inquiry is not conducted in good faith, or where the inquiry does not involve a legitimate

need of law enforcement, or has only a remote and tenuous relationship to the subject of

-2
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the investigation.” See Wolf, 2006 WL 2631398, at *1 (citing Scare, 5 F.3d at 401). This
is Branzburg’s holding as interpreted by the Ninth Circuit énd thus the appropriate standard
for the Court to apply to Glassdoor’s motion to quash, As discussed in the government’s
response, Glassdoor has not met, nor can it meet, its burden to show the government has
acted in bad faith. Resp. at 9.

Glassdoor couples its narrow view of Branzburg with an expansive view of Bursey
-~ a case that Glassdoor did not discuss in its 11-page motion, which cited pearly 30 other
cases. Glassdoor cited numerous out-of-district cases for the proposition that the
government must show a compelling interest and substantial nexus before receiving the
information requested in the grand jury subpoena. Resp. at 6-9. Bursey was not mentioned,
Now, in its reply, Glassdoor argues for the first time that Bursey is “binding on this Court.”
Reply at9. That Bursey “endorsed the compelling interest/substantial connection test.” Jd
That this Court must follow Bursey. Id. at 9-10. If Glassdoor actually believed in Bursey
with this level of conviction, one would expect it to have been citqd with the dozens of
other cases in its motion.!

The reality is that the Ninth Circuit has rejected movant’s reading of Bursey. In
Scarce, the recipient of the grand jury subpoena argued he did not need to comply with the
subpoena because of Bursey. 5F.3d at 402. The Scarce court held that Bursey, an opinion
issued one day after Branzburg, did not support Scarce’s position. Jd The court also noted
that Bursey was decided before the Lewis cases and suggested the subpoena in Bursey was
improper only due to “the lack of a substantial connection between the information sought
and the criminal conduct the Government was investigating.” Jd. The Scarce court viewed
Bursey as a narrow, fact-specific decision rather than a seminal opinion that filled gaps in

Branzburg. In fact, the Ninth Circuit has never applied Bursey to strike down a grand jury

subpoena on First Amendment grounds. Bursey’s treatiment by subsequent Ninth Circuit
P ; q




O v NN R W) e

A S N T S T N R S N R N T N T U

Case 2:17-mc-00036-DJH Document 12 Filed 06/07/17 Page 104 of 117

panels confirms it doesn’t establish the broad First Amendment defense posited by

Glassdoor in its reply brief.

1I. Glassdoor’s Situation is Analogous to the Journalists Involved in the Branzburg
Decision '

Glassdoor unsuccessfully attempts to distinguish its relationship with the users of
its website from the journalists’ relationships with their confidential sources in Branzburg.

! other courts have found that there is no

Reply at 4. First, as noted above,

distinction between Glassdoor and the Branzburg journalists.

L | see also Glassdoor, Inc., 2017 WL 944227, at *4 n.3 (“[Glassdoor’s]
interests resemble those of a news outlet resisting disclosure of the identity of a confidential
source.”).

Second, as discussed in the government’s response, Branzburg does not make any
distinction between anonymous potential criminals and anonymous witnesses to potential
crimes. Resp. at 8 (citing Branzburg, 408 U.S. at 693). Accordingly, Glassdoor’s attempt
to distinguish its users in this manner is unavailing. |

Finally, Glassdoor makes the conclusory statement that because the company seeks
review of the subpoena based on the users’ First Amendment rights, rather than its own
First Amendment rights, this somehow places this case in a category outside the scope of
Branzburg. As an initial matter, Glassdoor provides no legal support for this position. See
Reply at 4. In addition, it is incongruous for the law to force a newspaper reporter to
divulge her confidential informants who may have witnessed a crime, but to permit a for-
profit company not to divulge the same information simply because the potential witness
posted information on the company’s website. Glassaoor should not be permitted to

sidestep what a newspaper may not.
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III. Conclusion

For the foregoing reasons, this Court should deny the request for relief and instead

order Glassdoor to comply with subpoena number 16-03-217.

Respectfully submitted this 4th day of May, 2017.

ELIZABETH A. STRANGE
Acting United States Attorney
District of Arizona .

GARY M. RESTAINO
ANDREW C. STONE
Assistant U.S. Attorneys

CERTIFICATE OF SERVICE

I hereby certify that on May 4th, 2017, I hand-delivered this document for filing under
seal by the Clerk’s Office, and I arranged for a copy to be sent to movant’s counsel.




o 0 3 N U AW N =

o N B L N i O N L L N T L
OO\]O\M&MNMO\OOO\]O\M#L»)N!—‘O

Case 2:17-mc-00036-DJH Document 12 Filed 06/07/17 Page 106 of 117

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

GJ Subpoena No. 16-03-217
(Assigned to Honorable Diane J. Humetewa
In re: Grand Jury Subpoena United States District Judge)

Issued to Glassdoor, Inc.
ORDER

(Filed Under Seal)

Upon motion of the government, and good cause appearing,

IT IS HEREBY ORDERED that the government may file a sur-reply in this
matter.

IT IS FURTHER ORDERED accepting the proposed sur-reply lodged as Exhibit 1
to the motion.

DATED this day of May, 2017.

Hon. Diane J. Humetewa
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

In Re: Grand Jury Subpoena Case No.
Issued to Glassdoor, Inc. (Grand Jury Subpoena No. 16-03-217)

SEALED ORDER

The Court has received the Government’s Motion for Leave to File a Sur-Reply to
respond to a limited segment of the reply wherein Glassdoor, Inc. relied upon United
States v. Bursey. The Court grants this request because Glassdoor, Inc. did not rely upon
Bursey in its original motion, and so the Government has not yet had an opportunity to
respond to this argument.

IT IS ORDERED that the Government shall be permitted to file the Sur-Reply it
attached as Exhibit 1 to its Motion for Leave to File a Sur-Reply no later than Monday,
May 8, 2017.

IT IS FURTHER ORDERED that the Clerk of the Court shall provide all
counsel a copy of this order by U.S. Postal Mail.

Dated this 4th day of May, 2017. /. /‘,*f“‘ e

/Hé}lorable’ Diang, . Hupfetewa © 7
United States Dfstrict Judge
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ELIZABETH A. STRANGE
Acting United States Attorney
District of Arizona

GARY M. RESTAINO

ANDREW C. STON.
Arizona State Bar No. 026543
Andrew. Stone(@usdoi.gov
Assistant U.S. Attorneys

40 N. Central Ave., Suite 1200
Phoenix, Arizona 85004
Telephone: 602-514-7500
Attorneys for the United States

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

_ GJ Subpoena No. 16-03-217
(Assigned to Honorable Diane J. Humetewa

Inre: Grand Jury Subpoena United States District Judge)
Issued to Glassdoor, Ine.
GOVERNMENT’S SUR-REPLY
IN OPPOSITION TO

MOVANT’S MOTION TO QUASH
(Filed Under Seal)

- In Glassdoor’s reply in support of its motion to quash, Glassdoor makes two
erroneous arguments: (1) Glassdoor argues that Branzburg doesn’t apply, rather the Ninth
Circuit’s decision in Bursey v. United States, 466 F.2d 1059 (9th Cir. 1972) provides the
applicable standard, and (2) even beyond Branzburg’s applicability, Glassdoor argues its
situation is distinguishable from those the journalists faced in Branzburg. Both of these
arguments are unavailing.

Glassdoor, for the first time in its reply brief, argues that Bursey controls the
outcome of this case. Yet Bursey’s applicability is not supported by the facts of this case,
or by subsequent Ninth Circuit case law or by Glassdoor’s decision to omit the Bursey

analysis from its original motion. In the instant case Glassdoor sceks to protect the

anonymous speech of current and forme employees, not their rights to

association. The Ninth Circuit has had numerous opportunities to follow Bursey and has
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instead chosen to follow the Branzburg decision when faced with factually similar
situations involving the identification of sources of information. See, e.g., Lewis v. United
States, 501 F.2d 418 (9th Cir. 1974) (“Lewis I"); Lewis v. United States, 517 F.2d 236 (9th
Cir. 1975) (“Lewis 1]”);']71 re Grand Jury Proceedings (Scarce), 5 F.3d 397 (9th Cir. 1993);
In re Grand Jury Subpoena (Wolf), 2006 WL 2631398, *1 (9th Cir. 2006). None of the
above cases in any way contained the unique associational privacy and political interests
implicated by Burséy’s membership in the Black Panther Party, and the instant case does
not contain those unique interests either.

Bursey’s balancing test is inapposite here.

, see also Glassdoor, Inc. v. Superior Cout,
2017 WL 944227, at *4 n3 (Cal. Ct. App. March 10, 2017) (“[Glassdoor’s] interests
resemble those of a news outlet resisting disclosure of the identity of a confidential

source.”). This Court should apply Branzburg to resolve Glassdoor’s motion.

I The Court Should Reject Glassdoor’s Narrow Interpretation of Branzburg and
Expansive View of Bursey

Glassdoor makes the argument in its reply brief that Branzburg’s holding must be
construed narrowly. So narrowly, in fact, that Glassdoor argues the case’s “only” holding
is that a “newsman subpoenaed by a grand jury to identify a source cannot refuse to do so
on the basis of an absolute privilege.” Reply at 6. The Ninth Circuit disagreed with that
interpretation in the Lewis I, Lewis II, Scarce, and Wolf cases noted above and discussed
in the government’s response. Resp. at’/7-8. All of these cases relied on Branzburg to reach
the conclusion that when analyzing a party’s First Amendment interests in responding to a
grand jury subpoena, a limited balancing test may be conducted, only “where a grand jury
inquiry is not conducted in good faith, or where the inquiry does not involve a legitimate

need of law enforcement, or has only a remote and tenuous relationship to the subject of
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the investigation.” See Wolf, 2006 WL 2631398, at *1 (citing Scare, § F.3d at 401). This
is Branzburg’s bolding as interpreted by the Ninth Circuit and thus the appropriate standard
for the Court to apply to Glassdoor’s motion to quash. As discussed in the government’s
response, Glassdoor has not met, nor can it meet, its burden to show the government has
acted in bad faith, Resp. at 9.

Glassdoor couples its narrow view of Branzburg with an expansive view of Bursey
-- @ case that Glassdoor did not discuss in its 11-page motion, which cited nearly 30 other
cases., Glassdoor cited numerous out-of-district cases for the proposition that the
government must show a compelling interest and substantial nexus before receiving the
information requested in the grand jury subpoena. Resp. at 6-9. Bursey was not mentioned.
Now, in its reply, Glassdoor argues for the first time that Bursey is “binding on this Court.”
Reply at9. That Bursey “endorsed the compelling interest/substantial connection test.” Id.
That this Court must fﬁllow Bursej}. Id. at 9-10. If Glassdoor actually believed in Bursey
with this level of conviction, one would expect it to have been cited with the dozens of
other cases in its motion.!

The reality is that the Ninth Circuit has rejected movant’s reading of Bursey. In
Scarce, the recipient of the grand jury subpoena argued he did not need to comply with the
subpoena because of Bursey. 5 F.3d at 402. The Scarce court held that Bursey, an opinion
issued one day after Branzburg, did not support Scarce’s position. Jd. The court also noted
that Bursey was decided before the Lewis cases and suggested the subpoena in Bursey was
improper only due to “the lack of a substantial connection between the information Sc»ughi
and the criminal conduet the Government was investigating.” 7d The Scarce court viewed
Bursey as a narrow, fact-specific decision rather than a seminal opinion that filled gaps in

Branzburg. In fact, the Ninth Circuit has never applied Bursey to strike down a grand jury

subpoena on First Amendment grounds. Bursey’s treatment by subsequent Ninth Circuit
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panels confirms it doesn’t establish the broad First Amendment defense posited by

Glassdoor in its reply brief.

IL - Glassdoor’s Situation is Analogous to the Journalists Involved in the Branzburg
Decision

Glassdoor unsuccessfully attempts to distinguish its relationship with the users of

its website from the journalists’ relationshi

s with their confidential sources in Branzburg.

Reply at 4. First, as noted above, her courts have found that there is no

_ see also Glassdoor, Inc., 2017 WL 944227, at *4 n.3 (“Glassdoor’s]
interests resemble those of a news outlet resisting disclosure of the identity of a confidential
source.”).

Second, as discussed in the government’s response, Branzburg does not make any
distinction between anonymous potential criminals and anonymous witnesses to potential
crimes. Resp. at & (citing Branzburg, 408 U.S. at 693). Accordingly, Glassdoor’s attempt
to distinguish its users in this manner is unavailing. ‘

Finally, Glassdoor makes the conclusory statement that because the company seeks
review of the subpoena based on the users’ First Amendment rights, rather than its own
First Amendment rights, this somehow places this case in a category outside the scope of
Branzburg. As an initial matter, Glassdoor provides no legal support for this position. See
Reply at 4. In addition, it is incongruous for the law to force a newspaper reporter to
divulge her confidential informants who may have witnessed a crime, but to permit a for-
profit company not to divulge the same information simply because the potential witness
posted information on the company’s website. Glassdoor should not be permitted to

sidestep what a newspaper may not.
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III.  Conclusion
For the foregoing reasons, this Court should deny the request for relief and instead

order Glassdoor to comply with subpoena number 16-03-217.

Respectfully submitted this 8th day of May, 2017.

ELIZABETH A. STRANGE
Acting United States Attorney
District of Arizona

Qpr (. M
GARY M. RESTAINO

ANDREW C. STONE
Assistant U.S. Attorneys

CERTIFICATE OF SERVICE

I hereby certify that on May 8th, 2017, T hand-delivered this document for filing under
seal by the Clerk’s Office, and I arranged for a copy to be sent to movant’s counse%.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

In Re: Grand Jury Subpoena
Issued to Glassdoor, Inc.

Case No.
(Grand Jury Subpoena No. 16-03-217)

ORDER
(SEALED)

Currently before the Court is Glassdoor, Inc.’s Motion to Quash Grand Jury
Subpoena No. 16-03-217 (“Motion™). The Motion is fully briefed.

I. Background

Glassdoor, Inc. (“Glassdoor”) operates the website glassdoor.com, “which

provides a forum for current and former employees of companies to anonymously voice

opinions regarding those businesses.” (Motion at 3:16-18). These opinions are voiced in

the form of reviews which can be viewed by other users of the site. Individuals who

anonymously write reviews must provide an e-mail address to Glassdoor, but the e-mail

address is not publicly available.

Glassdoor a grand jury subpoena dated March 6, 2017. The subpoena sought:
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“All ‘Company Reviews’ for
including all reviewer information. ] wer information requete nc u, o
is not limited to, internet protocol addresses and logs associated with all reviews
including date and time of post, username, email address, resume, billing
information such as first name, last name, credit card information, billing address,
payment history and any additional contact information available.”
Eight examples of Company Reviews were attached to the subpoena. After Glassdoor
contacted the Assistant United States Attorney (“AUSA”™) and explained its position that
providing the information sought would violate it users’ First Amendment right to
anonymous expression, the Government narrowed the subpoena to seek only identities of
the authors of the eight example reviews and “their associated reviewer information.”
(Letter from AUSA Restaino to Glassdoor, Ex. E). The Government asserts that its
investigation requires the identities of the eight reviewers because they “offer common

employee insights into | and its administration of [] federal contracts” and because

they are “third party witnesses to potential unlawful conduct.” (Response at 3:18-21).
There is no allegation that any of the users engaged in any unlawful conduct.

Glassdoor again declined to identify the eight users, and offered “to contact the
authors... to determine whether they would be willing to provide their identifying
information to the government, and provide that information with respect to any
reviewers who gave their consent.” (Letter from Glassdoor to AUSA Restaino, Ex. G).
After the Government rejected this proposal, Glassdoor filed the Motion.
1L The Parties’ Arguments

Glassdoor argues that its users have a First Amendment right to speak

anonymously, and that in order to deprive its users of that right, “the Government must

demonstrate to the Court that (1) it has a compelling interest in obtaining the
reviewers’ identities, and (2) there is a clear nexus between those persons’ identities and

the grand jury’s investigation.” (Motion at 3:2-5 (citing In re Grand Jury Investigation of

0.
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Possible Violation of 18 U.S.C. §1461 et seq., 706 F. Supp. 2d 11, 18 (D.D.C. 2009)).
Glassdoor asserts that the Government has not carried its burden.

In its Response, the Government argues that Glassdoor (and not the Government)
bears the burden on this issue. According to the Government, this dispute is governed by
a bad faith test first articulated in Branzburg v. Hayes, 408 U.S. 665 (1972). Per this test,
the Government asserts, Glassdoor must comply with the subpoena unless it can
demonstrate that the Government acted in bad faith.

In the Reply, Glassdoor argues that this Court should apply the “compelling
interest/substantial connection test” articulated in Bursey v. United States, 466 F.2d 1059
(9th Cir. 1972). Glassdoor also asserts, “Glassdoor is not a ‘newsman,’ it is a platform
for anonymous association and expression regarding employment conditions, and it does
not here assert a ‘newsman’s privilege,’ it asserts its users’ First Amendment rights to
associate and speak anonymously about issues of significant public concern.” (Reply at
5:13-17).

Glassdoor had not cited to Bursey in the Motion, so the Government moved for
leave to file a sur-reply. Such leave was granted. In its sur-reply, the Government argues
that the balancing test of Bursey is inapplicable here, and the court should rely on the
holding in Branzburg. The Government reiterates its argument that Glassdoor’s
relationship with its users is analogous to a journalist’s relationship with his or her
confidential sources.

III.  Analysis

As an initial matter, the facts of Bursey are distinguishable from this case and the
compelling interest/substantial connection test articulated therein is not applicable here.
Glassdoor’s users have a First Amendment right to speak anonymously. Mclntyre v.
Ohio Elections Com’n, 514 U.S. 334, 342 (1995). This right is distinct from the First
Amendment right discussed at length in Bursey: the right to associate with a political

group and anonymously print and distribute critiques of the government. Bursey, 466

_3-
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F.2d at 1085 (“Anonymous pamphlets, leaflets, brochures and even books have played an
important role in the progress of mankind. Persecuted groups and sects from time to time
throughout history have been able to criticize oppressive practices and laws either
anonymously or not at all.”). Glassdoor’s users are not a political association, nor are
they engaged in the type of advocacy at issue in Bursey. '

The First Amendment generally does not protect reporters, scholars, or
newspapers from responding to subpoenas issued by a grand jury. See Branzburg, 404
U.S. 665 at 684; In re Grand Jury Proceedings, 5 F.3d 397, 401-02 (9th Cir. 1993).
Glassdoor argues in its Reply that it “does not assert a reporter’s or scholar’s privilege on
its own behalf; it asserts [its users’] First Amendment rights anonymously to associate
and exchange views regarding important public issues.” (Reply at 2:13-15). Glassdoor
further asserts that the speech of its users is not apolitical because its users “have formed
an online forum or community in which they can safely express their views and engage in
advocacy regarding the administration of, and labor conditions at, an important publicly-
funded program.” (Reply at 3:21-24). Glassdoor’s effort to meaningfully distinguish
itself from reporters and scholars fails.”> Glassdoor provides a forum in which individuals
can anonymously post their opinions about their employers. The fact that the relevant
users in this case work (or worked) for a publicly-funded program does not make this
speech political. Nor does it transform the reviewers from individuals voicing concerns

about fraud into an association engaged in advocacy.

" Additionally, the Bursey court was concerned by the “increasing flow of cases
arising out of grand jury proceedings concerned with the possible punishment of political
dissidents.” /Id. at 1089. Glassdoor does not contend that the Government is in any way
motivated by a desire to punish political dissidents here.

® Glassdoor asserts that it has standinF to assert its users’ rights to speak
anonquuséy. As support for this assertion, Glassdoor cites to a recent case from the
California Court of Appeals explaining that Glassdoor, as the “acknowledged publisher
of the speech at issue” was “entitled to assert the First Amendment interests of their
anonymous contributors in maintaining anonymity.” Glassdoor, Inc. v. Superior Court, 9
Cal. App. 5th 623, 629 (Cal. App. 2017). Glassdoor’s assertion that its standing stems
from its status as a publisher demonstrates that even Glassdoor considers itself similar to
a newspaper.

_4 -
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“[T]he law presumes, absent a strong showing to the contrary, that a grand jury
acts within the legitimate scope of its authority.” U.S. v. R. Enterprises, Inc., 498 U.S.
292, 300 (1991). Glassdoor asserts that requiring compliance with the subpoena “could
have a chilling effect on both Glassdoor’s reviewers’ and readers’ willingness to use
glassdoor.com.” (Motion at 2:20-22). The journalists in Branzburg raised a similar
challenge to a grand jury subpoena. Branzburg, 408 U.S. 679-80. Rejecting this
challenge, the Supreme Court explained, “[Tlhe great weight of authority is that
newsmen are not exempt from the normal duty of appearing before a grand jury and
answering questions relevant to a criminal investigation.” Id. at 685.

Glassdoor, like any newsman asserting a privilege on behalf of its sources, must
respond to the grand jury subpoena. In this case, that requires a disclosure of the
identities of the authors of the eight relevant reviews. A contrary ruling would require
acceptance of the argument, explicitly rejected by the Supreme Court in Branzburg, that
“the public interest in possible future news about crime from undisclosed, unverified
sources must take precedence over the public interest in pursuing and prosecuting those
crimes [already] reported to the press.” Branzburg, 408 U.S. at 695.

The Supreme Court carved out an exception to its ruling for any grand jury
investigation “conducted other than in good faith.” Branzburg, 408 U.S. 707. But
Glassdoor has made no showing that the Government acted here “other than in good
faith.” Thus, the motion to quash must be denied.

IV.  Conclusion

For the foregoing reasons,

IT IS ORDERED that Glassdoor’s Motion to Quash Grand Jury Subpoena No.
16-03-217 is DENIED.

Dated this 10th day of May, 2017.
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United States Dfstrict Judge




