
IN THE DISTRICT COURT OF APPEAL 
THIRD DISTRICT OF FLORIDA 

 
CASE NO. 3D16-2659 

 
CITY OF MIAMI MAYOR TOMAS 
REGALADO, et al., 
 
 Petitioners, 
 
vs. 
 
ERIKA VILA, et al., 
 
 Respondents. 
______________________________ 

: 
 
: 
 
: 
 
: 
 
: 
 
: 

 
RESPONSE IN OPPOSITION TO 

PETITION FOR WRIT OF CERTIORARI 

The respondents, Erika Vila, Virmari Pettis, Maria Sosa, Barbara Weiss, 

and Mary Jo Weiss (“plaintiffs”), oppose the petition for writ of certiorari, and say: 

 
Statement of the Case 

The underlying action is for personal injuries sustained when a vehicle 

drove onto the sidewalk along 4600 N.E. Second Avenue and into the plaintiffs 

while seated at sidewalk cafes maintained by the defendants.  An issue in the case 

is whether the defendants were authorized by the “Mayor’s/City Manager’s office” 

to maintain their sidewalk cafes.  After numerous fruitless depositions of other city 

employees, the Mayor and City Manager were set for deposition. 
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The Mayor and City Manager filed near identical motions for protective 

order under Rule 1.280(c) (A. 3, 44-57).  The pro forma motions were devoid of 

affidavits or other evidentiary support (A. 3).  Numerous depositions were filed in 

opposition to the motions (A. 2).  After a hearing, the motions were denied (A. 90). 

 
Statement of the Facts 

Georges William owns the building housing the Limoni Café and Limoni 

Pizzeria, the site of the accident.  Julie Mansfield operated the Buena Vista Bistro 

in an adjacent building with a similar sidewalk cafe.  Mr. William testified the City 

had allowed the sidewalk cafes to exist for years, but withdrew permission in late 

2011 to accommodate construction along N.E. 2d Avenue.  When the construction 

was delayed, Mr. William sought and obtained permission to reinstate the sidewalk 

cafes in early 2014 (A. 162-356).  Mr. William asked and was given permission by 

Pat Santangelo, as spokesman for the Mayor.  There is contemporaneous email 

documentation of their interaction beginning in June 2013, when Mr. William 

emailed Mr. Santangelo the following: 

Hi Pat, 
Thank you for the follow-up. 
This is the list of the restaurants businesses suffering 
form the road project that’s been going on second avenue 
North East, between forty eight street to forty four street 
for the past three years with no sign of ending. 
 

[list including Limoni and Buena Vista] 
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All are restaurants that wanted to get back outside doing 
businesses as they was doing for years before the con-
struction. 
 
Sincerely, 
Georges William  [A. 82; e.s.]. 

 

Mr. William had his last conversation with Mr. Santangelo in 2014 when 

Mr. Santangelo told him and the restaurants they could “temporarily” reinstate the 

sidewalk cafes until the road construction started (A. 235-7, 288).  This resolution 

is confirmed in a contemporaneous email exchange from Ms. Mansfield to Michele 

Watts-Slayton, a Code Enforcement Supervisor, sent on April 15 and 16, 2014, an 

exchange triggered by a March 2014 notice of code violation: 

[April 15]  Hi Michele.  Pleasant afternoon.  We are told 
everything was resolved, just checking to see what’s 
happening on your end? 
 
[April 16]  Hi Michele, 
 
According to the Mayor’s/City Manager’s office, it was 
resolved after a conversation with the director of code en-
forcement.  [A. 85]. 

   

Mr. Santangelo admitted having a conversation with Mr. William about 

code enforcement (A. 120), as well as about the construction delays disrupting 

business and the removal of sidewalk cafes during construction (A. 123).  He could 

not recall any specifics and denied knowledge of any meetings and conversations 
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with others about the problems (A. 124-8).  He denied giving permission to restore 

the sidewalk cafes “because it is not my authority.”  (A. 124). 

The March 2014 notice of code violation was set for hearing on June 3, 

2014 (A. 87).  On May 29, 2014, the hearing was inexplicably “continued” and Mr. 

William was told by Code Enforcement not to attend (A. 86).  Who authorized the 

continuance is unknown.  The sidewalk cafes remained in place through October 4, 

2014, the date of the accident that is the subject of this lawsuit. 

 
Jurisdiction 

Certiorari jurisdiction is limited to circumstances where there has been a 

departure from the essential requirements of the law resulting in irreparable dam-

age.  Compliance with the dictates of Rule 1.280(c), within the broad discretion the 

Rule affords a trial court, is not a departure from the law.  Nor is it a departure 

from the essential requirements of the law to decline to follow an “apex doctrine” 

this Court has not adopted as the law in Florida.  There is no showing in the record 

the Mayor or City Manager would suffer irreparable harm if they sat for deposition 

on their personal knowledge of the limited issues unique to this case. 

 
Argument 

“A trial court possesses broad discretion in overseeing 
discovery, and protecting the parties that come before it.”  
Pursuant to Florida Rule of Civil Procedure 1.280(c), a 
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trial court may, upon a showing of good cause, issue a 
protective order “to protect a party or person from an-
noyance, embarrassment, oppression, or undue burden or 
expense” as justice may require.  The burden of showing 
good cause is on the party seeking the protective order.  
And, “a strong showing is required before a party will be 
denied entirely the right to take a deposition.”  [citations 
omitted; e.s.]. 
 

Bush v. Schiavo, 866 So.2d 136, 138 (Fla. 2d DCA 2004).  See also, Office of the 

Attorney General, Department of legal Affairs, State of Florida v. Millennium 

Communications & Fulfillment, Inc., 800 So.2d 255, 258 (Fla. 3d DCA 2001) 

(“The party moving for the protective order has the burden to show good cause”); 

Towers v. City of Longwood, 960 So.2d 845, 848 (Fla. 5th DCA 2007) (“The bur-

den of demonstrating good cause for the issuance of such a protective order, 

however, falls upon the party seeking that relief”). 

The burden of showing good cause was on the Mayor and City Manager 

and, although “a strong showing is required before a party will be denied entirely 

the right to take a deposition,” the Mayor and City Manager made no showing at 

all, contending instead they are automatically immune from being deposed under 

the “apex doctrine.”  

They are wrong for at least three reasons.  First, this Court has not adopt-

ed the apex doctrine.  Second, lower courts are constitutionally prohibited from 

adopting rules of procedure, the exclusive province of the Supreme Court.  Third, 
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the Mayor and City Manager failed to plead or prove entitlement to relief under the 

so-called apex doctrine. 

“No Florida appellate decision has adopted the apex doctrine.”  Reming-

ton Lodging & Hospitality, LLC v. Southernmost House, Ltd., 2016 WL 6476301, 

n. 1 (Fla. 3d DCA November 2, 2016).  See also, Racetrac Petroleum, Inc. v. Sew-

ell, 150 So.3d 1247, 1251 n. 8 (Fla. 3d DCA 2014); General Star Indemnity 

Company v. Atlantic Hospitality of Florida, LLC, 57 So.3d 238, 239 n. 3 (Fla. 3d 

DCA 2011). 

In Citigroup, Inc. v. Holtsberg, 915 So.2d 1265, 1269-70 (Fla. 4th DCA 

2005), the court explained: 

First, no reported Florida appellate court opinion has ex-
pressly adopted the doctrine; a district court of appeal 
cannot adopt a doctrine which arguably conflicts with the 
discovery rules. Because discovery rules are rules of 
practice and procedure, only the Florida Supreme Court 
has this authority.  Art. V, § 2(a), FLA. CONST.  Flori-
da’s discovery rules do not contain a requirement that a 
party must show that a high level officer has unique or 
superior knowledge before the officer can be deposed.  
Fla. R. Civ. P. 1,280(b)(1) (allowing a party to discover 
any matter that is not privileged and is relevant to the 
subject matter of the pending action or appears reasona-
bly calculated to lead to the discovery of admissible 
evidence).  Yet, trial courts have broad discretion in 
overseeing discovery and in protecting persons from 
whom discovery is sought. [citations omitted].  If good 
cause is shown, the court can prohibit or limit discovery 
in order to protect a person or party from annoyance, em-
barrassment, oppression, or undue burden or expense. 
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*     *     * 
 
[E]ven if the [apex] doctrine were to apply, the instant 
petition would have to be denied because Defendants’ 
motion was not accompanied by the officials’ affidavits 
denying any knowledge of relevant facts.  The burden 
would be on Defendants to show that Weill and Prince 
had no relevant knowledge. 

 

There were no affidavits, documents, depositions or other evidentiary 

material accompanying or supporting the motions for protective order.1  The Rule 

1.280(c) burden was not met in this case.  Differences between public and private 

officials are simply matters to be considered in determining whether relief should 

be granted under Rule 1.280(c).  See, e.g., Holtsberg, 915 So.2d at 1269: 

In granting relief and exercising its certiorari jurisdiction 
in the above two [government official] cases, the first 
district apparently concluded that an undue burden or 
harassment had been shown.  In contrast, the motion for 
protective order in this case did not allege that any par-
ticularized burden or harassment would result to Weill or 

                                         
1 Compare, Florida Office of Insurance Regulation v. Florida Department of Fi-
nancial Services, 159 So.3d 945 (Fla. 1st DCA 2015) (motion supported by 
affidavit); Horne v. School Board of Miami-Dade County, 901 So.2d 238, 239 (Fla. 
1st DCA 2005) (motion supported by affidavit); General Star Indemnity Company 
v. Atlantic Hospitality of Florida, LLC, 57 So.3d 238, 240 (Fla. 3d DCA 2011) 
(motion supported by affidavit); State, Department of Health and Rehabilitative 
Services v. Brooke, 573 So.2d 363 (Fla. 1st DCA 1991) (issue fully answered in 
documents of record); Citigroup, Inc. v. Holtzberg, 915 So.2d 1265, 1270 (Fla. 4th 
DCA 2005) (motion was not accompanied by affidavits denying any knowledge of 
relevant facts; writ denied); Remington Lodging & Hospitality, LLC v. Southern-
most House, Ltd., 2016 WL 6476301 (Fla. 3d DCA November 2, 2016) (affidavits 
disclosed personal involvement; writ denied).  
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Prince from being deposed, nor was any evidence pre-
sented to the trial court that such burden or harassment 
would result. 

 

Miami-Dade County v. Dade County Police Benevolent Association, 103 

So.3d 236 (Fla. 3d DCA 2012), is an example of how and when a public official 

met their Rule 1.280(c) burden.  Mayor Gimenez was improperly subpoenaed to 

seek testimony of his motive behind his legislative decision to veto resolutions of 

the Board of County Commissioners, improper under the long line of cases cited in 

the opinion.  He was also subpoenaed to testify about information readily available 

from other sources, including the written veto statement, transcripts and recordings 

of public hearings, and the testimony of lower-ranking officials. 

Here, by his own account, Mr. Santangelo’s only official responsibility or 

duty was to speak on behalf of the Mayor (A. 138-41).  The testimony and emails 

support his approval of the sidewalk cafes on the Mayor’s behalf.  The Mayor 

should admit, deny, or explain his spokesman’s statements made on his behalf.    

In this case, it is admitted that at least seven city employees have already 

been deposed (Petition at p. 4), and none of them have any first hand information 

or explanation of the who, when, where or why the defendants were allowed to 

maintain sidewalk cafes after being cited for code violations in March 2014, or 

why the hearing on the violations was postponed indefinitely in May 2014. 
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Daniel Alfonso personally conducted the City’s investigation into why 

the hearing was cancelled, and as such is the perfect person to testify about it.  He 

presided over at least two meetings (A. 393-5).  The Director of Code Compliance, 

Jessica Capo, was not present at the first meeting (A. 394).  Anishka Anderson, the 

Code Compliance Inspector who issued the March 2014 notice of violations, was 

at the first meeting but not the second (A. 394).  The Code Compliance Supervisor, 

Michele Watts-Slayton, was at the first meeting and for a portion of the second (A. 

395).  There is no written report, transcript or recording of these two government 

in the sunshine meetings.   Daniel Alfonso was the only one present throughout 

both meetings and is the only one competent or qualified to testify about the results 

of his investigation. 

The Director of Code Compliance, Jessica Capo, denied continuing the 

hearing and had no knowledge or information about who did cancel it, or why (A. 

96-8; pp. 9-16).  There is no paperwork to explain the continuance (A. 101; p. 27). 

The Mayor and City Manager argue the assistant city attorney and the 

hearing board must first be deposed before they can be deposed (Petition at p. 13), 

but the record before the trial court already shows the attorney has no knowledge 

and the hearing board did not continue the hearing (A. 98, 105; pp. 16, 42).  Rule 

1.280(c) and the case law do not first require needless wasteful depositions before 

conducting legitimate relevant discovery.  Here, “the testimony to be elicited is 
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necessary and relevant and unavailable from a lesser ranking officer.”  Miami-

Dade County v. Dade County Police Benevolent Association, 103 So.3d at 239.  

Code compliance, non-compliance, exception, excuse, approval, waiver, 

and resolution of code violations are relevant liability issues in this case.  If it is 

true the “Mayor’s/City Manager’s office” favorably resolved the notices of code 

violations after a conversation with the director of code enforcement, the jury may 

well excuse the defendants from their otherwise reckless misconduct in maintain-

ing unprotected sidewalk cafes within feet of a busy roadway.  The plaintiffs are 

entitled to full and fair discovery on this critical relevant issue. 

 
WHEREFORE, the petition for certiorari should be denied. 

By: s/ James C. Blecke 
James C. Blecke 
Counsel for Vila, et al. 
330 Alhambra Circle, First Floor 
Coral Gables, Florida 33134 
(305) 446-5700 
jcb@haggardlawfirm.com 
Florida Bar No. 136047 
 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY a true and correct copy was served by email on the 

attached service list, this 12th day of December 2016. 

 
By: s/ James C. Blecke 
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SERVICE LIST 
 
Victoria Méndez, City Attorney  
Douglas A. Harrison, Asst. City Atty.  
Forrest L. Andrews, Asst. City Atty.  
daharrison@miamigov.com  
flandrewsjr@miamigov.com  
ddiaz@miamigov.com  
dbailey@miamigov.com  
 
H.K. Skip Pita, Esquire 
spita@pwdlawfirm.com 
lalvarez@pwdlawfirm.com  
  
David Caballero, Esquire 
henry.salas@csklegal.com  
david.caballero@csklegal.com 
 
John P. Keller, Esquire  
Michelle M. O’Brien, Esquire   
jkeller.pleadings@qpwblaw.com 
mobrien.pleadings@qpwblaw.com   
raquel.gonzalez@qpwblaw.com   
 

Michael K. Wilensky, Esquire  
mwilensky@conroysimberg.com  
ddemarais@conroysimberg.com  
  
Carlos O. Gomez, Esquire  
carlos@cogomezlaw.com  
dania@cogomezlaw.com  
 
Olga Porven, Esquire 
olga@porvenlaw.com  
  
David Kleinberg, Esquire 
Jason Neufeld, Esquire 
dkleinberg@nkplaw.com  
sara@nkplaw.com 
  
Gullermo Tabraue III, Esquire  
miamiesquiremd@gmail.com  
 


