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UNITED STATES DISTRICT COURT

NEW JERSEY DEPARTMENT OF SOUTHERN DISTRICT OF NEW YORK
ENVIRONMENTAL PROTECTION; THE : IN RE MTBE LITIGATION
COMMISSIONER OF THE NEW MASTER FILE No. 1:00-1898
JERSEY DEPARTMENT OF : MDL No. 1358 (VSB)

ENVIRONMENTAL PROTECTION; and
THE ADMINISTRATOR OF THE NEW :
JERSEY SPILL COMPENSATION Civil Action No. 08 Civ.

FUND . H 00312
Plaintiffs, : JUDICIAL CONSENT ORDER AS TO
CONOCOPHILLIPS COMPANY
. : ONLY
ATLANTIC RICHFIELD CO., et USDC SDNY
al., "
DOCUMENT
Defendants . ELE(;__T_;;ON ICALLY FILED .
DOC . o
DATE FILED: _ 5/23/2017

This matter was opened to the Court by Christopher S.
Porrino, Attorney General of New Jersey, Deputy Attorney General
Gwen Farley appearing, and Leonard Z. Kaufmann, Esq. of Cohn
Lifland Pearlman Herrmann & Knopf LLP, and Scott E. Kauff, Esqg.
of the Law Offices.of John K. Dema, P.C., and Michael BAxline,

Esg. of Miller Axline P.C., and Tyler Wren, Esg. of Berger &

Montague B.C special...Lounsel to the Attorney.. .General,

T

appearing, as attorneys for plaintiffs New Jersey Department of
Environmental Protection ("DEP" or ‘“Department”) and the
Commissioner of the New Jersey Department of Environmental
Protection ("Commissioner"),.in their named capacity, as parens
patriae, and as trustee of thé natural resources of New Jersey,

and the Adminioctrator of the New Jersey Spill Compensation Fund
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("Aaministfaﬁor"),-and John Lyons, Esq. of the law office of John

Lyoné, and. Méry"Rose Alexandér; Esq. énd..MéttﬁeW'uD.‘ Thuriow,

Esq. of -Latham & Watkins LLP on behalf of defendant
) ConocoPhillipé ”Coméaﬁy (“ConocoPhillips”), and these Parties

having amicably resolved their dispute before trial:

I. BACKGROUND
A. The Plainfiffs initiated tﬁis action on or around Juﬁe
28, 2007 by £filing é compi;int against CénoCoPhillips aﬁd other
defendants in the Superior Céu#t:of the State of New dEIsey,
Merbé; County, Docket MER-L~1622;07, pursuant to the Spilly
Compensation and Control Act, N.J.S.A¥w 58:10-23.11 to -23.24
("the Spill ‘Act™), the Watef Pollution Control Act, N.T.S.A. <
- 58:108-1 to -20, and the commdn laiw. The matter was removed to
the'United States District Court for the District of New Jersey,
and %ater éssigned to the multi—distéicp litigation in- the
United States District Court for fﬁe Sonthern District of New
York, MDL No. 1358 (SAS) (“Muiti—Distu;:ict Titigation”). There
was a Aremand of nineteen trial sites to the ‘United Statés
'.Distriét$Court foiﬁthe‘District of New.Jgrsey;‘CiVil Ac@ion No.
‘15~6468 (FLW) (LHG) (the “Remanded Litigationp); the remainder of

the case continues in the Southern ‘District of New York.
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B. The Plaihtiffs filed amended complain£$} the 1latest
Wwas tﬁe Fourth BAmended Complaint, fiied June 19, 2012 (the
“Complaint”) . ’

C. Piaintiffs, f% their Complaint, séek past and'future

damages they have incurred'and will incur as a result of alleged

D.

,widespread,contamlnatlon of the waters of New Jersey by'MTBE

plaintiffs, in their Complalnt,’seek past and future

costs they have incurred and will'incur as a result of alleged

widespread contamination of the waters of New Jersey by MIBE.

BE.

F.

Plaintiffs, in their Cémplaint, seek injunctive relief

,coﬁcerning the remediation of MTBE discharges.

plaintiffs seek these damages, costs, and injunctive

relief based upon theories of products liability, among others,

under both.the7Common law and statutory law.

G.

ConocoPhillips 1is a Delaware corporation with its

principal place of bu51ness at 600 North Dairy AAshford,

Houéton, Texas. ConocoPhllllps was formed as a result of a

,merger in 2002 of Conoco, Inc. and Phillips Petroleum Company,

and is the .successor to Conocofﬁ Inc. and Phillips Petroleumz

Company - Defendant ConécoPhillips is also the successor to

Tosco Corporation, lncludlng its sub81d1ary Tosco Refining, LP,

which was -acguired by “Phillips ‘Petroleum Company in 2001.:

Following its acquisition in April 1993 from. Exxon, -Tosco

Corporation owned and operated the Bayway oil refinery in
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Linden, New Jerse:yi The Bayway oil refinery suﬁplied gasoline
containing _oxygenates, ipcluding MTBE, to the New Jersey ;narket
“through sales to jobbers v‘ and supply agreements with thira
parties. ConocoPhillips has repreeented in discovery responses

and during negotiations thatv, unlike Tosco Corporation, Phillips

Petroleum' Company and Conoco', Inc. didj not operate oil
refineries in New Jersey ©or control any of the market share,' foxr-
gesoline containing oxygenates/, including MTBE, in New Jersey
during-,‘th’e'time period that MIBE was used in t,he New -Jersey

gasollne market (the “Releva{nt Time Period”), and Plaintiffs

enter J.nto this Jud1c1al Consent Order (“JCO”) basedAupon these

facts as repres'en-ted.“» : : - T H

H. ConocoPhillips, the - ﬁepartment' and ~AdmiriisiV:ratcn,:
entered into a valid ahd binding “Natural Resource Damages
Settlemeot Agreement,” which was ”effective as of Novembe£ 21,
2005 (the “2005 NRDSA” attached hereto:a's Exhibit “A"). The
2005 NRDSE remains in force aé written and ﬁothing in_ this JCO
shall ‘bé construed to limit Oor narrow any of the matters
released in -the 2005 NRDSA which apply tO’all sites which “have
been owned, leased, affiliated with and/or operated by the
Settling Party, inclild'irig, but not limited to, any such sites
‘that may have been transferred at anytme toA any person or

entity not a party to [the 2005 NRDSA].
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fﬁo ConocoPhillips.filed responsive pleadings in which" it
denied liabilityl and asserted various ' defehses ~to  the
allegations contained. in the ' Complaint. CoriocoPhillips °
represents that it does not,.as of the effective date of this
JCco, utlllze or know1ngly’ distribute MTBE as an additive to
gasoline in New Jersey o i : : .

ad. : " The Parties to this JCO recognize, and this Court by
entering this JCO finds, that the Partiés "to this JCO have
-negotiated this JCO in good - falth, that the 1mplementatlon of
this JCO will.allow the Partles to this JCO to avOLd contlnued
prolonged and complicated litigation; and ‘that this JCO is
,'falr, reasonable, and in the éubllc interest. 'The Parties have
negotiated.‘thls agreement in an arm s length transaction in
Wthh they independently ‘assessed the SLrengtbs and .weaknesses
"of their claims and defenses. Wlth respect to the payment to be
made by ConocoPhillips bursuant tfo Section V below, the Parties
have mnot apportioned or attribcted such -payment to any
particuiar alleged acts or omissions ae_between or among any
éarticular Settling'Defendants or any specific time periods.

K. The releases and covenants not to sue and reservatlons
contalned. in this JCO apply’ to ‘certaln llabilltles 1nclud1ng .
those for discharges of MTBE “products that occurred at sites
while they were owned, -leased, branded and/or operated byj

. Settling Defendants. Such releases and covenants not to sue and
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reservations corrtained, herein are inrended to also apply to
subsequent purchasers of sites that were prev_iodsly owned,
leased, brandedv and/or Qperated by‘Settling Defendants, but only
with respect to llab;Llity ‘For discharges occurrlng durlng the
period they were owned leased, branded and/or operated by
Settling Defendants. For dlscharges that occurred durlng other
time perieds or subsequent to the sale of such ‘sites, this Jco.

does not affect the liability of the subsequent purchasers.

THEREFORE, with"the consent of the Parties to this

Jco, it is hereby ORDERED and ADJUDGED:

II. JURISDICTION
1. This case was .removed to’ tne Unlted States District
Couré for the Distrlct of New Jersey pursuant to 28 U.S. C; §
1446(d) and the Energy Pollcy Act of 2005, 42 U.S.C. § 7545, et
seq.r which expressly "author;L,zed the removal of legal ‘actions
related to allegations involving MTBE contamination, and then
assigned td the United States District (fourt 'for the Southern
‘District of New York as part of the Multi-District thlgatlon
rPart of the, litigation was remanded ﬁto the ' Unlted States‘.v
District Court for the District‘ of New Jersey.‘
2. JvFor purpoées ef approving and implemerlting this JC.O,A.

the Parties to this JCO waive all objections and defenses they
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- may have to the. jurisdiction of this Court and the United States
District Court for the District of New Jersey OvVer the Parties

and this JCO. The Partles shall not challenge the jurlsdlctlon

of the Unlted States Dlstrlct.Court for the Southern District of.

New York or the United States Distriét Court for the District of

New Jersey to enforce this JCO against the parties to this JCO.

III.  PARTIES BOUND
3. ‘This JCO applies to, and is, binding upon, the
Plaintiffs and the named Settling Defendants, as ‘defined below

(each, a “Party” and collectively, the “Parties”).

" Tv. DEFINITIONS

4. Unless otherwise expressly provided, terms’ used in

)

this JCO that are defined in the Spill Act or in the regulatlons

promulgated under the Spill Act, shall have ‘their statutory or.

regulatory meanlng Whenever the terms listed below are used in

this JCQ, the follow1ng definitions shall apply:

"Damages" shall mean all damages caused by dlscharges ,

of an’ MTBE Product prlor to the effectlve date of' thlS Jco,

. whether or not known or suspected to exist by Plalntlffs, that-

at any time threaten, througn any media, or affect waters of@

New Jersey, including but “not limited +to mnatural resource
damages,” sought in the Complaint. “pDamages” do not include

Settling Defendants’ obligation to perform Remediation, except
g : PE L

g
‘:
!




| z

Case 1:08-cv-00312-VSB - Document 523 Filed-05/23/17 ~Page 8 of 30 -

Wfor those matters expressly released in Paragraph 6(a) below or
for - which a covenant not to sue was granted in Paragraph 6(a)
below. ‘Damages also do not include Past Cleapup and Remoyal
Costs or Fﬁture Cleanup and Removal Costs, except fora those
matters expressly released in Paragraph 6(a) below or for which,
a covenant not to sue was granted in Paragraph 6(a) below.

"Day" sharl mean a Acalendar day unless expressly
stated to be a Working Day. "Working Day" shall mean a day
other than a Saturday,‘Sunday, or State holiday. In coﬁputing
time under this JCO, where the last day would fall on a
Saturday, Sunday,dor Stateﬁholiday, time shall run sntil the
.close of business of the next Working Day.

‘n"Future Cleanup. and” Removal .Costs“ shall mean all
direct and indirect costs of any kind for any purpose the
"Plaintiffs incur on or after the effectire»date of this JCO,
including oversight costs, with respect to MTBE Products that at
any tiﬁe threatens, through any media, or affects the Qaters of
New Jersey “for which Settling Defendants are‘respon31b1e under
any appllcable rederal or state statute, regulation or oxder.

“MTBE” shall mean methyl tertiary butyl ether, neat or
as a part of gasoline or as a contaminant of other fuel, and the
dedradation byproducts of cemmer01al grade: MTBE, including
.tertiary butyl alcohol (“rBA7). " In addrtion, MTBE shall include

' TBA when TBA is or Was‘present in MTBE gasoline.
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“MTBE Produci;" shall mean neat MTBE, MTBE gasoline,. or
other petroleum product containing MTEBE, including any and ~al;.
.components of MIBE® gasoline or other petroleum product
containing MTBE. |

"Para!;rap’h". shallﬁ. mean . a portion of this JCO
identifiéd by an Arabic numeral or an uppber case iette;.

gf'Past Cleanup and Removal Costs" shail mean. all diruect
. and .indirectv costs of any kind for any purpose the Plaintiffs
incurred before . the effec}:ive date of this JCO,v includiﬁg
oversight costs, with respeét to .M‘I’BE that threatens or aff.e‘cts
‘the waters of NeQI‘v Jersey. |

wplaintiffs”  shall mean’ plaintiffs DEP,  the

Commissioner, ‘énd -the Administrator, including in their -

capacities as described in pa;:agraphé 14 to 18 o_f the Complaint,
and any'succeAssor.departmeht, ageh;:y or official. |
“Remediation” shall >mean compliance with the
Admj;-nistrative Reqilirements - for the Remediaﬁion of Contaminated
Sites, N.J.A.C. 7:26C, or 'any succes;Qr iegulatioﬁ, A”‘a’nd all c;f
the then-applicable remediation- étandarés pursuant to N“.J.S,A.
58:10B-12 and .N.J.A.C. ‘7:26D,‘ oxr a;ly - suUCCessor regulation.
Remediati.ori: does : not’ include restoration to pre-discharge
cénditions (pfimax&’ restorat‘ion) beyond wh.atA is mnecessary to

comply with the applicable remediation standards. pursuant to

°N.J.S.A. 58:10B-12 and N.J.A.C. 7:26D. _Remediation does ‘not
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include any remediation liability based solely. upon Upstream

Activities.

"Sectionﬁ shall mean a portion of this JCO idéntified

by a roman numeréi.

. “Settling. befendants“' shall mean' ConoceoPhillips,
Phillips 66 pompanyc and their related entities'Conoco{ Inc.,
Phillips Petroleum Company, Tosco Cdrporatién; and 'fosco

Refining Company during the Relevant Time Period, ‘which include

their parent  companies, officers, directors, employees,

predecessors, predecessors “in ' interest, parents, sUCCessors, -

successors in interest and, subsidiaries, e;cepf that no other
party named as a defendant in fhe Féﬁrth Aménded Complaint shall
be considered a {elated entity of ConocoPhillips. |

“Upstream Activities” means the manufacture, sale;
‘supply, distribution, -eiéhahge, transfer,. purchaSe, ‘trading,

marketlng, and/or brandlng of MTBE , ?roducts prior‘jto ~the

Effectlve Date of thlS JCO. Upstream Act1v1tles do not include a

dlscharge of an MTBE Product. at or from a fac1llty, as defined

by N.J.A.C. 7:1E-1.6, in New Jersey that occurs at a time that’

the facility is owned or operated by a Settling Dgfendant whilei

the Settling Defendant is endaged in the manufacture,' sale,
sﬁpply, distribution, exchange, trapsfer, purchase, tréaing,

marketing, and/br branding of MTBE or gaséling with MTBE.

&

10-
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;77 éET‘E[‘LIi\](% DEFENDANTS’ COMMITMENTS -
: 5, (a) Withinatwo (2) Working DayS'aftef the effective date of
thlS JCO, ConocoPhllllps shall pay the Plalntlffs thlrty~nlnev
mllllon uollars ($39,000,000) in full and complete satlsfactlon
of Plalntlffs claims that are released or for which a covenant
~not to sue is provided in Section VI of the Jco. |

’ () ConocoPhllllps shall "pay the _amount specified dn
Paragraph 5(a) above. by cefﬁif;ed check made  payable ?tg
wrreasurer, State of New: Jersey,’” or by wire transfer pﬁrsuan£‘
to'lnstructlons p10v1ded by Plalntlffs ConocoPhillips shall
mail or otherw1se dellver the pdyment and any payment invoice if
previously recelved from Plalntlffs to:

Chief,
Office of Natural Resourée Restoration -
Natural a;d Historic Resources Proéram
. New Jersey Dépaftmént of Environmental Protéction
" Mail Code 501-01
P.0O. Box 420
Trentoﬁ, Neﬁ Jersey b8625—0420;
with a photocopy thereof to: |
Section Chief,
Environméﬁtal Epnforcement Section,
}Division of Law,

Department of Law and Public Safety,

11
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Richard J. Hughes Justice Complex,
25 Market Street,
p.0. Box 093,

Trenton, New Jersey 08625-0093.

vI. .PLAINTiFFs' COVENANTS AND RELEASES

(a) Notwithstanding. any other provision of this JCO, in

consideration of, and upon receipt of, the payment required in

Section V above, the Plaintiffsv fully and’ forever release,

covenant not to sue, and agree not to otherwise take judicial,

adminlstratlve, or other action against the Settling Defendants

for.

all causes of agtlon and relief Dbased upoﬁ Settling

Defendants’ liability to Plaintiffs under the common law or

theories of products liability with respect to a dlscharge of an-

MTBE Product that at any time threaten, through any media, or

affect the waters of New Jersey, or Dbased upon Settling

Defendants’ liabilityb (to the extent -such liability -exists)

under any applicable federal * oxr state statute, regulatien. or

order, premlsed upon Settling Defendants Upstream,ACtivities.

“(b) In consideration of, and upon receipt of, the payment

required in Section V above, and except as otherwise provided in

Sectibn. VII below, the Plaintiffs fully and fgfever release,

‘covenant not to sue, and agree not to otherwise take judicial,

12
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\

administrative, or other action. against the Settling Defendants

pursuant, to the Comprehensive - Environmental Response,

N
1

-4
i

Comﬁeﬁeation and Liability Act (“CERCLA”), the Spill Act, or eﬁy
-other statute or reguiation' for .recovery of Damages, Past
Cleanup and Bemoval Costs, 1njunct1ve reliefk sought in the
Complaint, or attqrﬁeys’ fees, consultants ‘and experts’ fees,
fandv o?her "litigation costs sought in the Complaintf‘ The
foreéoing' reiease‘ and covenant not to sue dees not preclude
Piaintiffs from seekipg iﬁjuncti?e relief sought in the
Co%plainﬁ related to Remediation, .or ~iattorneys’ . fees,

consultants’ and experts’ fees, and other litigation costs

ought in the Complalnt related to Remedlatlon However,~any
such fees' or costs must relate dlrectly to the partlcular

Remediation sought, and shall not be fees orjcosts generated in

copnection,with'the Complaint or the Multi~District»Litigationg
7.  The covenants and releases contained 1in this Section VI ' - é
~ shall take effect upon the Plalntlffs rece1v1ng the payment that

Settling Defendants are required to make pursuant to Section V

" above, in full( and in compliance with the terms of this JCO.

8. The covenants and releases conteined, in this Section VI

eitend iny to Settilhg Defendants - and mnot to any other

defendant, parey, person, or entity unleee the 1liability for

whlch the covenant.or-releaee'is grénted has been‘assigned”or

tlansferred. by any Settllng Defendant to another " defendant,
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part-y, person, or-ehtity as part of a sale, transfer or ’.other
dlsp051t10n of sites and such llablllty is based solely upon
~dlscharges of MIBE that oecurred at such sites while the s:Ltes
were owned, leased, 'branded and/or operated by -any Settllng
Defendant. | .'

9. lhe covenants and releases contained ln this Section VI do s

not pertaln to any matters other than those expressly stated.

VII’% PLAINTIFES' RESERVATIONS Lo , r

10. Except'as set forth in "Section VI, nothing in this JCO A
precludes Plalntlffs from taking judicial, administrative, .or

other actlon against the Settling Defendants to require Settling

Defendants to perform Remediation. ' ‘ : g
11. The Plaintiffs reserve, and this JCO is w1thout prejudice ‘
to, all rlghts against the Settling Defendants except Lhose . i
expressly released or for which there is a covenant notm to sue
in  Section VI This reservatlon of rlghts. includes, but is not
lim;tted to, the follow:Lng
a. claims based on a Settling Defendant’s failure' to
satisfy any term or provlsion of this JCO;
b. liability arlslng from , the Settling Defendants being
in any way responsible for any‘ hazardous substance
other than an MTBE Product that is at any time -

discharged into the»waters of New Jersey, or at any

time threatens, through any media, the waters of New

14
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Jersey. To the extent M’fBE is also . presgent aleng
with another haiardous substance (s) in the same
location (e.g., exact same water and/er soil) and
during the same time p‘eriod,; Settling Defendants shall
receive the releases and cdvenants not to sue se‘t
ferth in Section’ VI above for the other hazardous
substance(s) coextensive in place and time with the
MTRBE, subject to the obligations and resehvatlons in
this ’éectlon VII and Sectlon XTI below,:and subject to
the potentlal opligation . (if any) . to
perform restoratipn ;,_for' substance (s) ' other than :SMTB.E
to pre-—discharge condltlons (primary restoration) hut
.only if the restoration of MTBE 'would not have r.also
: }restored such other hazardous substance (s) . 'Setttling
Defendani;s shall not be entitled to ~any release,A
covenant “ not to sue, or offa‘et or reducfion in
llablllty ‘or damages for any hazardous substan'ce” othex -
than MTBE pursuant to this JCO where .any hazardous
substance (s) other than MTBE are not in the same

1ocation (e.g., exact same water . and/or soil) during

the same time period as the MTBE, except as provided

by Paragraph 6(a);, unlese the restoration of MTBE also ..

restores such other hazar,dous substance(s);

“15
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c. liability for Future Cleanup ‘and Removal Costs, except
as released in Paragraph 6{a);

d. liability, eXcept as released -by - Paragraph - 6(a),

for all claims paid in the future by the Spill Fund -

res'ulting from a discharge of an MTBE Product at a

site owned or- operated by a Settl:.ng Defendant at -the

time of ‘the dlscharge that at any time threatena, .

"through any. media, and/or affects the waters of New
Jersey, and for which a Settling Defendant is
responsible under the statutes of New.Jersey.

e. crlmlnal lla_blllty, and

£. llablllty for any violation by a Settling Defendant of

federal or state law that occurs after the effectlve

dafce‘ of this JCO. :

VIII. SETTLING DEFENDANTS’ COVENANT

"12. The Settling 'Defendants covenant. not to sue or assert any

claim or cause of action against the Department, Administrator,
or ‘' Commissioner, concerning’ the matters ‘addressed in the

Complaint ‘and this JCO, with the exception of the enforcement of

the terms of this JCO, unless & Settling Defendant is the.

subject of.third party claims or causes of action for Whlch the

Departmeﬁt, Admlnlstrator, or Comm3.5510ner may be liable.

1
3
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13. The Settling Defendants’ covenant in Paragraph 12 above

?; does not apply where the Plalntlffs ste ‘or take Jjudicial,

administrative, crlmlnal or other action agalnst. the Settling

Defendants pursuant to Section VII above.

IX. NO FINDINGS OR ADMISSIONS OF LIABILITY

14, Nothing contalned in this JCO shall De con51dered an

admission 'by the Settling Defendants} or a finding by the

%Plaintiffs or<this Court, of any wrongdoing or liabiiity on the
~ Settling Defendants’ part. Nothlng 1n this agreement shall be
construed as an understandlng or agreement between . the Settllng
Defendants and Piaintiffs -concerning . the allocation,
éistribution. or ielatiVe liabilities.. among the Settling

Defendants.

¥. EFFECT OF SETTLEMENT AND CONTRIBUTION PROTECTION

15.'Settling Defendantsceipressly reserve allvof ConecoPhillipS’
righesfrelating £6 the 2005 NRDSA. Nothing in this JCO shall be
construed as ;educing the scope of the releases, covenanes not
to sue, or protections eoetained in the 2005 NRDSA.

16. Nothing in this JCO shall be construed to create any rights

in, or grant any cause of - action to, any person not a Party to-

this JCO.. The Ereceding"sentence‘ shall " not be ‘construed to
waive ox nullify any rights that any person not a signatory to

‘this JCO may have under applicable law.

- 17
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Settling Defendants expressly . reserve all rights,

including, but not limited to, any right to indemnification and

contribution, defenses, claims, demands, and causes of . adtion
that the .Settling Defendants may have concerning any matter,
transaction, or. occurrence, whether or.not arising out of ‘the . -

‘subject matter of the Complaint, against any person not a Party:

to this JCO.

When entered, this JCO shall " constitute a j.{ldiciAally
'approved _) settlement within ‘the meaning of N.J‘.S.A.. 58:10-
23.11f.a. (2) (b) ‘and;: 42 USC § 9613 (f) (2) and.will. resolve the
liability of the Settling Defendants to the Pl:;iptiffs for the

purpose. .of pr’ovi-ding contri_i)ution protection to the Settling

Defendants Zfrom contribution actions  under CERCLA, the Spill

Act, the Joint Tortfeasors Contribution Law, N.J.S.A.) 2A:53A-1

et seq ; the Comparatﬂve Negllgence Act, N J.S.A: 2A: 15-5.1 to -

5.8 or any other statute, regulatlon or Common law principle

related to the causes of action pleaded in the Complaint or
matters addressed in this JCO. The Parties agree, and Dby
. entering this JCO this Court finds, the Settling Defendants are

entitled, ‘upon fully satisfying their payment obligation under

this JCO, to protéction from contribution actions pﬁrsuant to

_Sections 113(f) (2) of CERCLA, 42 U.S.C. §§ 9613(f)(2), . .the Spill

Act, N.J.S. A. 58 10-23.11f.a.(2) (b), and any other statute,

regulatlon, or common law principle that plOVldeS contrlbutlon

18
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rir_:‘;hts_ against the S.ettling Defendants with regard to. the
subject matter of the Complaint  or ma_tters"" addressed in this
- Jgco. Plaintiffs agree that‘t'hey will not seek Damages from any

- other defendant, party, person, O entity if the liability for

AR et

Damages ' has been éésignéd or transferred by the Settling
* Defendants to such defendant, pafty, person, or entity as part

of a sale, transfer or other disposition of sites and such

liability is. based solely upon=diséharges of MTBE that occurred
‘at  sites while owned, ‘" leased, branded and/or .operated by any

' Settliﬁ§ Defendant . , ‘ '

15. Tn accordance with N.J.S.A. 58:10-23.1le2 the Plaintiffs
published a -copy of the draft "Jco on Plaintiffs’ ~website,'
'published notice of this JCO in the New Jersey Regi.ster,m‘and

arranged for notice, as described in the following paragraph, to

other parties in this case and to the other potentially

regponsi’ble parties. Such ﬁotiée included the following '
infoﬁnation: | |

a. tﬁe éaption. of this case; !
) b. the name of the Settling Defendants;

c. ., a summarSI of :t‘he terxﬁs of this JCO: band'

d.. that a .copy of the draft JCO is available on the

plaintiffs’ website.

19
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20. In fulfillment of N.J.S:A. ‘59:10-23.1162 the ‘Parties have
provided written notice of thlS JCO to all other partles in the
case and to other” potentlally respon51ble partles by:

a. The Settling Defendants sending a letter to liaison

defense counsel and serving a copy of eueﬁ letter on'counsel of

record in the above captioned litigation via Lex&sNeXis,File and

‘Serve; and '

b. The Settling Defendants pubiishing notice .in the

following newspapers: | }
i:'Asbury Park Press;
ii. Atlantic City Press;
iii. Bergen Recofd;

_iv. Burlington County Times;

IS

v. New Jersey Herald;‘
vi. Sogth{Jersey Times; and A ’ , “ %
viiu'ster Ledger}nand | :
c. The Plaintiffs distributing' a ‘copy of the New Jereey ;
>Reg1e£er Notice via -the Site Remediation Program’s and the

office of  Natural Resource Restoratlon 5 web51tes, which the

public can access at http://nj.gev/dep/s;p/legal/ . and

http://nj.gov/dep/nrr/settlements/index.html, respectiveiy.
This notice is deemed eempliant with the notice requiremenﬁ of’

N,J.S.A. 58:10-23.11e2.

20
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21. ‘The Plaini;iffs will submit this JCO to the Court for entry
I})lirsﬁant to Paragraph »36 bel.ow :'unless, as a result of 'the notice
of{ " this JC'O. pursuant té‘ Paragraphs 19 and .20 above, = the
P;'aintiffs réceiv_e information that ) di's,;:loseé facts or
considerations that indicate to Plaintiffs, in their '. sole
discretion, that the JCO is ‘inapprol:ariate, improper, OT
inadequéﬁe. 4

22. In any subsequeﬁt administrative‘ or judicial proceeding.
initiétéd by the Plaintiffs relating to gasollne contamlnatlon'
at sites covered by thls JCO, ‘the Settllng Defendants shall not
ass.ért; ‘and may npt maintain, any defense or claim based upon
the ptinc%pleé of the entirfa conﬁroversy doctrine and‘ the
argument that .sucAh' mattez;s should have been 'inc'luded iﬁ : the
aboVe-—captioned-litigati;ion; provided, ~however,u' that nqthiné'i\n

this Paragraph affects. the enforceability of this JCO.

XI. GENERAL PRC;VIS];ONS
23. N;thing in this  JCO shéll " be deemed to constituté
preauthorlzatlon of a c¢laim agalnst the Splll Fund -within the
meanlngofNJSA 58 1023 11k. or N,.J.A.C. 7:1J.
24. To the extent required, all investigation and Remedlatj.on
of- hazardous substances performed by the Settling Defendants (1f
any) under State oversight ‘(>as opposed to f‘éderal ovefs’ight)

will be ‘performed pursuant to the Site Remediation and Reform
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Act N.J.S.A. 58: 10C- 1 et seq , and .the accompanying regalatlons'

(e.g., using & " Licensed Site Remediation Profe531onal)

Inotwithstanding N.J.S.A. 58:10Cﬁ27(e),

The Plaintiffs enter into this JCO pursuant to the police

powers of the State of New ‘Jersey . for the - enforcement of the
laws of the State and the protectlon of the publlc health and
safety and. the environment. All obligations 1mposed upon .the

Settling: Defendants by “this ‘JCd are continuing regulatory’

obligations pursuant to the police poﬁers of the State of New:

Jersey.

No payment owed or made pursuant to this JCO is intended to

constitute a debt, damage claim, penalty, or other claim that

may be limited:or discharged in a bankruptcy ptoceeding.:

This JCO shall be gevenned and interpreted under the laws

of the State of New Jersey.

If any provision of this JCO oxr the appllcation ‘thereof to

any person or 01rcumstance, to any extent, is held to be 1nvalld
oxr unenforeeable, the remalndel of this JCO or’ the appllcatlon
of such provision to persons or 01rcumstances other than those
as to which it is held invalid or unenforceable, shall not be

affected thereby and each provision of this Jco shall be valld

and enforced to the fullest ‘extent permitted by law.

XII. EFFECTIVE DATE

22
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The effective date of this JCO shall be the date upon which

‘this JCO is entered by the Court.

XIII. RETENTION OF JURISDICTION

This Court retains Jjurisdiction over both the subject

matter of this JCO and the Parties for tﬂe duration of the

performance of the terms and provisions ofvthis Jco for the
purpose of enabllng any . of the Partles to'apply to the Courtzat
any time for suCh further order, direction, and relief as may be
necessary Or approprlate for the construction ox modification . of

this JCO, or to effectuate or enforce compllance with its terms.

XIV. COOPERATION AND DOCUMENT RETENTION

The Settling Defendants agree to make current empioyees

avallable to testify at ox prlor to triai for this case only

P

without the need to serve subpoenas 'so long as such employees

are only asked to appear where they would otherwise be subject

a proper' subpoena “and Plalntlffs payﬁ the coste of such

.employees’ travel for the purpoee of providing testimony. With
respect to former- employees, Settiing Defendants agree to
‘fa01lltate the apoearance of such witnesses to testify’ ae or
prior to trial, so long as suoh former employees are only asked

to appear where they’ would otherwise be subject to a proper

subpoena, -Plaintiffs pay the costs of such former employees’

23
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travel for'fhe purpose of providing testimony, and tﬁe_formef
employee = consents to /ébpear The . Settling -Defendants will
prov1de to Plalntlffs last known addresses of former employees
that are not- w1lllng to voluntarily Lestlfy unless prohlblted by
law or contract from doing so. |

32. The Settling Defendants shall comply with the provisions of
the March 15, 2005 Order for Preservation of Dooumeﬁts entéred
in this matter for so long askrequired under{thé tefmg‘of thaf

Ordexr.

'XV. MODIFICATTION
33.° This Jco may only be modified by written agreement between
the Parties with approval bysthe Court and represents the entire

integrated, agreement between the Plaintiffs 'and the Settling

Defendants, and supersedes = all prior negotlations, - |
. representations or agreements, either written or oral, with the

exception of the 2005 NRDSA, which remains valid and

enforceable. ConocoPhillips shall retain the releases, covenants

" not to sue, and other protections provided by Plaintiffs under

both.
34. Nothlng in this JCO shall be deemed to alter the Court'

power to enforce, superv1se, or approve modlflcatlons to thlS

Jco.
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" XVI. ENTRY OF THIS JCO

v

35. The Settling Defendants consentlto the entry of this JCO’
without Vfurthér notice after vthe comment pexiod, speéified iﬁ
Paragraphs 19 and 20 -above.

36. Upon conclusion Qf thet;Plaintiffs’ ‘review of any public
" comment (s) received as a 'resulf of the ﬁoticeﬁ described in
Paragraphs 19 and 20 aﬁove; Fhe.Plaintiffs shallvprombtly submif
this JCO to Fhe Court for eptry. ‘

37. 1If for.ahyireasdn the Court éhould decline to approve this
Jco -iff the form presented,v this A;§reemént is voidable  at the
sble‘discre£ion of any ;arty'and the terms of the agreemgnt may
ngt'be used as evidence in aﬁyAlitigation among the Parties. or
' third parties.

38. Within thirty days of thé Plaint;ffs; receipt of payment as-
_set forth‘ih'Section v ébqve,'Plaintiffs shall reqﬁést that the
Couft dismiss thisVComplaint as to ConocoPhillips with prejudice

pursuant to Fed. R. Civ. P. 4i(a)(2).

XVIT. SIGNATORIES/SERVICE
39. Each‘undersigned represeptative of Plaintiffs and Séttling
"Defendants to this JCO.ce;tifies that he or she is aﬁthorized to
enter into the terms and conditions of this Jco, and to execute

and legally bind such Paity‘to this JCO.

25
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40. This ~JCO may be signed and dated in any number of
counterparts, each of ‘which shall be an original, and such
counterbarts shail together bebone and the same JCO.

41. 'Settling Defendants identifyAin this paragraph an agent who
. 1is éuthorized to accept service of process by mail on their behalf
with respect to all matteis arising under or relating to this JCOf
Aééttling Defendants agree to accept sefvicerin this'mahner, and to
waive the formal service requirements set forth in the New Jersey
Rules of Court br Federal Rules of Civil Procedure, including
service of a summons.

For Settling Defendants:
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42. The Pa;ties to this JCO agree that it was negoﬁiated fairly
between‘them at arms' length and that the final terms of this JCOC
shall 5e deemed to have been jointly and equally drafted by thém,_
and that the prov¥§idns of this JCO therefore should not: be
construed against a Party to it on the.grounds that tﬁe Party

drafted or was more responsible for drafting the provision(s).

S0 ORDERED this 23rd  day of May,2017 ,

%Amm

~ Vernon S Brodemk |
United States District Judge

NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION CONSENTS TO
THE FORM AND ENTRY OF. THIS ORDER :

By:

Anthony J. Farro, Director
Publicly Funded Site Remediation
Site Remediation Program

. )
Dated: 574%47 . ,
| T AVANS |
i
%
: |
A a
Rich Boornazidv, Assistant ;
Commissioner i
Natural & Historic Resources i
i
. i H
Dated: {{‘%7 o X E
E
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NEW JERSEY SPILL COMPENSATION FUND CONSENTS TO THE FORM AND ENTRY
_ OF THIS ORDER" - :

Dated:

Dated:

By: . i
- Anthony J. Farro, Administrator

Ao

By:

2

New Jersey Spill Compensation Fund

JChristopher Porrino, ‘ A
Attorney General of New Jersey
Attorney for Plaintiffs

Gwen‘Farley
Deputy Attorney General

28




Casei 1:08-cv-00312-VSB Document 523 Filed 05/23/17 Page 29 of 30 « = -~

NEW JERSEY SPILL COMPENSATION FUND CONSENTS TO THE FORM AND
ENTRY OF THIS ORDER :

By:

Anthony J. Farro, Administrator
New Jersey Spill Compensation Fund

Dated:

Christopher S. Porrino
Attorney General of New Jersey
Attorney for Plaintiffs

» By: .
en Farley

/gﬁfuty Attorney Generall;/

e e
/
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SETTLING DEFENDANTS ACTING BY AND THROUGH THEIR AGENT, PHILLIPS:
66, CONSENT TO THE FORM AND ENTRY OF THIS ORDER

By:

Fay D. Churchill
Senior Vice President ‘
Health, Safety and Environment
Phillips 66

Dated: M&.OM J, &Ol”’
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