
IN THE SUPERIOR COURT OF FULTON COUNTY 
STATE OF GEORGIA 

 
MANN’S WORLD, LLC d/b/a  * 
THE RIFLEMAN,   * 
     * 
  Petitioner,  * CIVIL ACTION NO.:  
     * 
  v.   * 2017-CV-295395 
     *  
     * 
GEORGIA DEPARTMENT OF  * 
REVENUE and LYNNETTE T. RILEY, * 
in her capacity as State Revenue * 
Commissioner of the State of Georgia, * 
     * 
  Respondents.  * 
 
 

BRIEF IN SUPPORT OF MOTION TO DISMISS, OR IN THE ALTERNATIVE,  

MOTION FOR JUDGMENT ON THE PLEADINGS 
 

 COME NOW Georgia Department of Revenue and Lynnette T. Riley, Commissioner of 

the Georgia Department of Revenue (the “Department”), and respectfully move to dismiss, or in 

the alternative, move for judgment on the pleadings pursuant to O.C.G.A. § 9-11-12(b), (c) on 

the “Emergency Petition for Temporary and Permanent Injunction” (“Petition”) which Petitioner 

Mann’s World, LLC d/b/a The Rifleman (“Petitioner”) filed with the Court on September 18, 

2017. 

FACTUAL AND PROCEDURAL BACKGROUND 

 As stated in the Petition, Petitioner operates a gun store in Macon, Georgia and was 

issued multiple State Tax Executions and Assessments for unpaid Georgia Sales and Use Taxes.  

See Petition ¶ 2.  These include: (1) an Official Assessment and Demand for Payment No. 

L0410747792 for a total of $65,827.42 for unpaid Sales and Use Taxes for the period of March 

2013 through February 2016; (2) a Jeopardy Assessment and Demand for Payment No. 

L0083895824 for a total of $43,940.52 for unpaid Sales and Use Taxes for the period of May 

2016 through July 2017; (3) the corresponding State Tax Execution No. REV 170675156 for the 
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Official Assessment for a total amount of $75,299.75; and (4) the corresponding State Tax 

Execution No. REV 170862166 for the Jeopardy Assessment for a total amount of $50,438.33.  

See Answer ¶ 2 and Exhibits A and B.  Hence, Petitioner owes in excess of $125,738 with 

interest continuing to accrue. 

On or about July 24, 2017, Petitioner’s owner was sentenced to 97 months in federal 

prison for federal firearms offenses.  See Answer ¶ 2 and Exhibit C.  On or about August 18, 

2017, agents of Respondents entered Petitioner’s store and seized several weapons as part of the 

executions issued against Petitioner.  See Petition ¶¶ 2-7; Answer ¶ 5 and Exhibit D.  Petitioner 

thereafter filed the instant Petition “to prevent the sale by Defendants of unique museum quality 

weapons with an appraised value in excess of fifty million dollars.”  See Petition, Introductory 

Paragraph.  Petitioner also requests injunctive relief to “[r]equire that the weapons be 

appropriately packaged and stored in a climate controlled environment in such a manner that 

they may not be touched.”  See Petition, ¶ 9(b). 

STANDARD OF REVIEW 

“A motion to dismiss may be granted only where a complaint shows with certainty that 

the plaintiff would not be entitled to relief under any state of facts that could be proven in 

support of his claim.”  Viola E. Buford Family Ltd. P’ship v. Britt, 283 Ga. App. 676, 676 

(2007).
1
  This standard is met when a complaint is “clearly without any merit; and this want of 

merit may consist in an absence of law to support a claim of the sort made, or of facts sufficient 

to make a good claim, or in the disclosure of some fact which will necessarily defeat the claim.”  

                                                           
1
 “A copy of any written instrument which is an exhibit to a pleading is a part thereof for all 

purposes.” O.C.G.A. § 9-11-10 (c).  Hence, on a motion to dismiss, the trial court can consider 

exhibits attached to and incorporated into the pleadings. Gold Creek SL, LLC v. City of 

Dawsonville, 290 Ga. App. 807, 809 (2008).  To the extent that there is any discrepancy between 

the allegations in the complaint and the exhibits attached to it, the exhibits control.  H&R Block 

v. Asher, 231 Ga. 780, 781 (1974). 
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Rossville Fed. Sav. & Loan Ass’n v. Insurance Co. of N. Am., 121 Ga. App. 435, 438-439 

(1970) (citations and quotations omitted). 

ARGUMENT AND CITATION OF AUTHORITY 

I. Injunctive Relief Against The Department Of Revenue And The State Revenue 

Commissioner Is Barred By Sovereign Immunity. 

Petitioner has requested a “temporary and permanent injunction” to prevent “the sale by 

[Respondents] of unique museum quality weapons with an appraised value in excess of $50 

million.”  See Petition, Introductory Paragraph.  However, absent a specific waiver of sovereign 

immunity from an Act of the General Assembly or the State Constitution, such relief is barred 

against the Department or the State Revenue Commissioner.  The doctrine of sovereign 

immunity applies “to the state and all of its departments and agencies,” GA. CONST. Art. I, Sec. 

II, Par. IX (e).  Gilbert v. Richardson, 264 Ga. 744, 747  (1994).  This immunity “can only be 

waived by an Act of the General Assembly which specifically provides that sovereign immunity 

is thereby waived and the extent of such waiver.”  GA. CONST. of 1983, Art. I, Sec. II,             

Par. IX (e); Georgia Dep’t of Natural Res. v. Ctr. for Sustainable Coast, 294 Ga. 593 (2014) 

(holding that sovereign immunity bars all claims against the State absent a waiver, including 

injunctive relief).   

 As explained by the Supreme Court, 

[i]n Sustainable Coast, this Court held that sovereign immunity, in its current 

incarnation under this State’s Constitution, may be waived only by an act of the 

General Assembly.  Id. at 598-601.  Accordingly, we overruled precedent that had 

previously recognized a common law exception to sovereign immunity for suits 

seeking injunctive relief against the State.  Id. at 593, 599-602 (overruling Intl. 

Bus. Machines Corp. v. Evans, 265 Ga. 215 (453 SE2d 706) (1995)).  Thus, after 

Sustainable Coast, injunction actions against the State, including those against 

State employees in their official capacity, see id. at 599, n.4, may proceed only 

where such actions are expressly authorized under our Constitution or by a statute 

evincing the legislature’s express intent to permit claimants to seek injunctive 

http://www.lexis.com/research/buttonTFLink?_m=1b55b428114d78e4db43ee34e1416a6c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b296%20Ga.%20793%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=75&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b294%20Ga.%20593%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=b464f2ed2e9f2339edcb4969a467b0ed
http://www.lexis.com/research/buttonTFLink?_m=1b55b428114d78e4db43ee34e1416a6c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b296%20Ga.%20793%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=76&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b265%20Ga.%20215%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=06a4c6bb89c68c2325f1e9559b118c5d
http://www.lexis.com/research/buttonTFLink?_m=1b55b428114d78e4db43ee34e1416a6c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b296%20Ga.%20793%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=76&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b265%20Ga.%20215%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=3&_startdoc=1&wchp=dGLzVzk-zSkAA&_md5=06a4c6bb89c68c2325f1e9559b118c5d
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relief against the State. 

 

SJN Props., LLC v. Fulton County Bd. of Assessors, 296 Ga. 793, 798-799 (2015).   

 

 Petitioner cannot show any express statutory or constitutional waiver of sovereign 

immunity which would permit the injunctive relief it seeks.  Accordingly, the Petition should be 

dismissed based on sovereign immunity. 

II. Injunctive Relief To Restrain A Tax Levy Is Prohibited By State Statute. 

 Not only can Petitioner show no waiver of sovereign immunity which would permit this 

action, O.C.G.A. § 48-3-26 expressly bars the relief sought:  

No action seeking replevin shall lie nor shall any judicial interference be had in 

any levy or execution for taxes under this title. The injured party, however, shall 

be left to his proper remedy in any court having jurisdiction. 

 

O.C.G.A. § 48-3-26.  The “proper remedy in any court having jurisdiction” in this dispute is for 

Petitioner to appeal the state tax executions pursuant to O.C.G.A. § 48-3-1 and/or appeal the 

jeopardy and official assessments pursuant to O.C.G.A. § 48-2-59.  Hence, Code Section 48-3-26 

clearly bars injunctive relief in this case.  See Derrick v. Campbell, 219 Ga. 795 (1964) (“The 

general rule is that no injunction will lie to interfere with the collection of taxes.”). 

III. Injunctive Relief Is Barred When Petitioner Has Adequate Legal Remedies. 

 

 Finally, Petitioner’s Petition for injunctive relief should be dismissed because Petitioner 

clearly has adequate legal remedies to challenge the state tax executions pursuant to O.C.G.A.    

§ 48-3-1 and could have challenged the jeopardy and official assessments pursuant to O.C.G.A.  

§ 48-2-59.  It is well-settled that a plaintiff “is prohibited from doing by indirection that which it 

is prohibited from doing directly, i.e., bypassing the exhaustion of administrative appeals.”  USA 

Payday Cash Advance Centers v. Oxendine, 262 Ga. App. 632, 634 (2003); Perkins v. Dept. of 

Med. Assistance, 252 Ga. App. 35, 38, (2001).  Hence,  
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[l]ong-standing Georgia law requires that a party aggrieved by a state agency's 

decision must raise all issues before that agency and exhaust available 

administrative remedies before seeking any judicial review of the agency's 

decision. As long as there is an effective and available administrative remedy, 

a party is required to pursue that remedy before seeking equitable relief in 

superior court. 

 

Cerulean Cos. v. Tiller, 271 Ga. App. 65, 66 (1999) (emphasis added).  Therefore, “[w]hen an 

adequate administrative remedy exists that has not been taken, dismissal of any . . . 

equitable action is appropriate.”  USA Payday Cash Advance Centers, 262 Ga. App. at 634 

(emphasis added) (citing Wallace v. State Bar of Ga., 268 Ga. 166, 167-168 (1997)); accord 

Guice v. Pope, 229 Ga. 136 (1972); Bishop v. Bussey, 164 Ga. 642 (1927)); Cf. Woodham v. 

City of Atlanta, 283 Ga. 95 (2008). 

 Here, Petitioner has adequate legal remedies to challenge the state tax executions 

pursuant to O.C.G.A. § 48-3-1 and challenge the jeopardy and official assessments pursuant to 

O.C.G.A. § 48-2-59.  Therefore, because adequate legal remedies exist in this case, “dismissal of 

any . . . equitable action is appropriate.”  Accordingly, Respondents respectfully request that the 

instant Petition be dismissed.  

CONCLUSION 

 Respondents respectfully request that the Court grant Respondents’ motion to dismiss, 

or in the alternative, motion for judgment on the pleadings and order such other relief as it 

deems just and proper.   

This 20th day of September, 2017.    

 

CHRISTOPHER M. CARR            112505 

      Attorney General 

 

      W. WRIGHT BANKS, JR.                036156 

      Deputy Attorney General   

 

(signatures continued next page) 
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      /s/ Alex F. Sponseller__________________ 

ALEX F. SPONSELLER  672848 

      Senior Assistant Attorney General 

 

/s/ Lynn W. Chen______________________ 

LYNN W. CHEN  861150 

Assistant Attorney General  

 
     Attorneys for Respondents.  

 

 

 

PLEASE ADDRESS ALL 

COMMUNICATIONS TO: 

 

LYNN W. CHEN 

Assistant Attorney General 

40 Capitol Square, S.W. 

Atlanta, Georgia 30334-1300 

Telephone:  (404) 651-8523 

Facsimile: (404) 656-2283 

lchen@law.ga.gov       



CERTIFICATE OF SERVICE 

 I hereby certify that this date I served a copy of the foregoing MOTION TO DISMISS, OR 

IN THE ALTNERATIVE, MOTION FOR JUDGMENT ON THE PLEADINGS upon: 

 
 Alexander J. Repasky, Esq. 
 Repasky & Repasky 
 4880 Lower Roswell Road 
 Suite 207 
 Marietta, GA 30068 
 

by placing the same into the United States mail with adequate, first-class postage placed thereon. 

 
 This 20th day of September, 2017. 
 
    

    

/s/ Lynn W. Chen______________________ 

LYNN W. CHEN   861150 
      Assistant Attorney General 
 

 

 

 

 

 

 

 

 

 

 

 

 

  


