
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 
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P.C., 
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v. 

KEITH SOLAR, ROBERT PARKS, AND 
ROBERT EDMUNDS, 
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) 
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) 
) 
) 
) 
) 
) 
) 

Civil Action No. 2:17-cv-01113 

Judge David S. Cercone 

 
PLAINTIFF’S BRIEF IN OPPOSITION TO 

DEFENDANTS’ MOTION TO DISMISS 
 
Plaintiff Buchanan Ingersoll & Rooney, P.C., (“Plaintiff” or “BIR PC”),  by and through 

its undersigned counsel, submits the following brief in opposition to Motion to Dismiss filed by 

Defendants Keith Solar (“Solar”), Robert Parks (“Parks”) and Robert Edmunds (“Edmunds”) 

(collectively, “Defendants”). The Defendants’ motion is meritless.  This dispute revolves around 

rights and obligations under agreements executed by BIR PC in Pennsylvania, which the parties 

agreed would be governed by Pennsylvania law.  Plaintiff BIR PC is a Pennsylvania corporation, 

whose good faith choice to bring this action in Pennsylvania is reasonable and entitled to 

deference.  Defendants’ motion should be dismissed. 

I. RELEVANT PROCEDURAL & FACTUAL BACKGROUND  

Defendants are two former shareholders and one former counsel of BIR PC, a 

professional corporation incorporated under the laws of the Commonwealth of Pennsylvania, 

who worked in BIR PC’s San Diego, California office prior to their voluntary departures on May 

31, 2017.  (Compl. ¶¶ 1-4).  Defendants each entered into Employment Agreements with BIR 

PC, which, among other things, set forth the terms and conditions under which the firm would 
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provide them paid vacation time. (Compl. ¶¶ 15-17, 21-23, 26-27).1  Shortly after their voluntary 

resignation, Defendants sought payment for vacation time that allegedly was accrued during their 

entire employment but remained unused at the time of their separation from BIR PC.  BIR PC 

denied these amounts are owed.  

A. The Concurrent Lawsuits.  

On August 23, 2017, BIR PC filed a declaratory judgment action in the United States 

District Court for the Western District of Pennsylvania against Defendants (“the Pennsylvania 

Action”), so BIR PC could determine its rights and its duties under the Employment Agreements, 

if any, to payout accrued paid time off to Defendants. (Dkt. No. 1).  BIR PC’s counsel provided a 

courtesy notice of the instant lawsuit to Plaintiffs’ counsel by e-mail on August 24, 2017.  

(Exhibit A, Declaration of Stacey E. James (“James Decl.”) at ¶ 6, Ex. 1).  

On August 25, 2017, Solar, Parks and Edmunds, with full knowledge of the pending 

Pennsylvania Action, filed an identical action in the Superior Court of San Diego County (“the 

California Action”) against BIR PC and “Does 1 through 50,” (unidentified corporate 

representatives of BIR) seeking payment for vacation time that allegedly was accrued but 

remained unused at the time of their separation from BIR PC.  Id. at ¶ 7, Ex. 2.  On September 7, 

2017, Solar, Parks and Edmunds filed an Amendment to Complaint adding Buchanan Ingersoll 

& Rooney, LLP (“BIR LLP”) as a sham defendant, in an attempt to defeat diversity jurisdiction.  

Id. at ¶ 8, Ex. 3.  On September 12, 2017, BIR PC and BIR LLP removed the California Action 

to the United States District Court for the Southern District of California. Solar, Parks and 

Edmunds have filed a Motion to Remand which is currently pending before that court.  Id. at ¶¶  

9-10. 

                                                 
1 Notably all of Defendants’ Employment Agreements provided that they “shall be interpreted in 
accordance with the laws of the Commonwealth of Pennsylvania.”  (Compl. ¶¶ 17, 23, 27). 
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B. BIR PC and BIR LLP. 

BIR PC was established in Pittsburgh, Pennsylvania and has grown through a series of 

expansions and mergers, including an office in San Diego, California.  (Compl. ¶ 8). The firm 

has maintained its headquarters and/or principal place of business in Pittsburgh, Pennsylvania 

throughout its existence. Id. at ¶ 9.  BIR PC’s headquarters has served as the nexus for all 

personnel, human resources, policy formation, and firm administration since the firm’s inception. 

Id. at ¶ 10. BIR PC offers legal services to clients located in California through its partnership, 

BIR LLP. However, BIR LLP does not have, nor has it ever had, any employees, and the 

partnership does not control, supervise, or oversee any of BIR PC’s lawyers’ work.  (Exhibit B, 

Declaration of Cindy Hinkle (“Hinkle Decl.”) at ¶¶ 8-9). These oversight and supervision 

responsibilities fall solely upon BIR PC.  Id. at ¶ 9.  BIR PC is also responsible for approving, 

implementing, and administering, all personnel decisions, including those relating to: leave; 

vacation time; hiring, terminations, and promotions; compensation; business expense 

reimbursements; and payroll.  Id. at ¶ 11    

Throughout their tenure with BIR PC, Defendants had regular administrative and 

substantive contact with BIR PC and the firm’s Pittsburgh office. For example, Solar, Parks and 

Edmunds: 

• submitted schedules and expenses for reimbursement to the Pittsburgh office; 
 

• submitted time sheets to Pittsburgh reflecting time they spent working on firm clients 
which Pittsburgh personnel turned into firm invoices;2 

 
• regularly transmitted electronic mail, telephone calls, video conferences, facsimile, and 

United States mail  to the Pittsburgh office; 
 
• received paychecks issued from the Pittsburgh office and their paychecks were drawn on 

Pennsylvania accounts; 
                                                 
2 Although invoices sent to clients may have borne the name “BIR LLP,” the cash receipts were 
at all times collected by BIR PC personnel located in Pittsburgh.   
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• participated in frequent practice group calls and/or video conferences throughout the year 
and monthly Shareholder calls and/or video conferences which originated in the 
Pittsburgh office; 

 
• received their benefit plans through the corporation’s Pittsburgh office (those plans were 

administered by Pennsylvania vendors); 
 

• regularly communicated with the Business Development Department, Human Resources 
Department, Accounting Department, Recruiting and Development Department, 
Facilities Department, Information Department, and Office of General Counsel which 
were all primarily located and headquartered in Pittsburgh; 

 
• were identified and advertised as “Shareholders” (of a professional corporation), not 

“Partners” (of a limited liability partnership) on BIR PC’s website;3  
 

• obtained authority for hiring decisions, termination decisions, promotion decisions and 
compensation decisions through personnel in Pittsburgh; 
 

• directly or indirectly participated in a weekly collections meeting by phone that was held 
in Pittsburgh; 
 

• conducted business via email using BIR PC’s email domain “@bipc.com;” and 
 

• traveled to BIR PC’s Pittsburgh headquarters on several occasions in connection with 
their employment with the firm.   

 
(Compl. ¶¶ 28-33,  Hinkle Decl. ¶¶ 12-14).  As it directly pertains to this suit:   
 

• Defendants were shareholders or counsel of BIR PC;  
 

• Defendants entered into Employment Agreements with BIR  PC, which are the sole 
source of their alleged entitlement to vacation pay;  
 

• The Employment Agreements which set forth the terms and conditions under which the 
BIR PC would provide Defendants paid vacation time were negotiated and executed by 
BIR PC in Pittsburgh, Pennsylvania; and  
 

• the decisions regarding Defendants’ entitlement to payment for alleged unused vacation 
days were made at and conveyed from BIR’s headquarters in Pittsburgh, Pennsylvania. 
 

(Compl. ¶¶ 15-17, 21-23, 26-27; Hinkle Decl. ¶ 15). 

                                                 
3 BIR LLP did not maintain a separate website. 
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II. LEGAL STANDARD 

Rule 12(b)(3) of the Federal Rules of Civil Procedure allows a defendant to move to 

dismiss for improper venue.  Fed. R. Civ. P. 12(b)(3). When venue is improper, a district court 

must dismiss the action or, if in the interest of justice, transfer the action to a district in which it 

could have been brought. 28 U.S.C. § 1406(a). The party moving for dismissal based on 

improper venue “has the burden of proving the affirmative defense.” Myers v. Am. Dental 

Ass’n, 695 F.2d 716, 724 (3d Cir.1982). To prevail on its motion to dismiss for improper venue, 

Defendants are required to make an evidentiary showing that the selected venue is 

inappropriate.  PPG Indus. Inc. v. Shell Chem. LP, Civ. No. 09-0785, 2010 WL 331863, at *3 

(W.D. Pa. Jan. 28, 2010). The parties may “submit affidavits in support of their positions, and 

may stipulate as to certain facts, but the plaintiff is entitled to rely on the allegations of the 

complaint absent evidentiary challenge.” Id. A district court may examine facts outside the 

complaint to determine whether its venue is proper, but must draw all reasonable inferences and 

resolve all factual conflicts in BIR PC’s favor. Id. 

II. ARGUMENT 

A. The Western District Of Pennsylvania Is The Appropriate Forum For This 
Litigation. 

Defendants’ Motion to Dismiss must be denied because they have not and cannot 

demonstrate that the instant action was commenced in bad faith or in anticipation of litigation, 

and/or that venue is improper.  

1. This court should retain jurisdiction over the dispute pursuant to the 
first-filed rule. 

The Third Circuit has adopted the “first-filed” rule, which requires that “[i]n all cases of 

federal concurrent jurisdiction, the court which first has possession of the subject must decide it.” 

Pittsburgh Logistics Sys., Inc. v. C.R. England, Inc., 669 F. Supp. 2d 613, 621 (W.D. Pa. 2009) 
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(citing Crosley Corp. v. Hazeltine Corp., 122 F.2d 925, 929–930 (3d Cir.1941)). The rule 

generally applies when: 

[the first-filed case is] truly duplicative of the [later-filed] suit…That is, the one 
must be materially on all fours with the other. The issues must have such an 
identity that a determination in one action leaves little or nothing to be determined 
in the other. 

 
Sam Mannino Enterprises, LLC v. John W. Stone Oil Distrib., LLC, 26 F. Supp. 3d 482, 486 

(W.D. Pa. 2014) (citing Grider v. Keystone Health Plan Cent., Inc., 500 F.3d 322, 334 (3d Cir. 

2007)). “The purpose of this so-called first-filed rule is to ‘encourage sound judicial 

administration and promote comity among federal courts of equal rank’ as well as allowing ‘all 

the litigants to have a single determination of their controversy, rather than several decisions 

which if they conflict may require separate appeals to different circuit courts of 

appeals.’” Pittsburgh Logistics Sys., Inc., 669 F. Supp. 2d at 621 (citing EEOC v. Univ. of 

Pennsylvania, 850 F.2d 969, 971, 974 (3d Cir. 1998)).    

Here, there is no dispute that (1) BIR PC filed the instant lawsuit in the Western District 

of Pennsylvania before Defendants filed suit in the Superior Court in San Diego County, 

California, and (2) the two lawsuits are duplicative of each other. (James Decl. ¶¶ 4, 8)  Indeed, 

the lawsuits involve the same parties (i.e., Solar, Parks and Edmunds on one side and BIR on the 

other), arise out of the same set of facts, and seek to determine the parties’ rights and obligations 

under BIR’s Pennsylvania Employment Agreements. Id.  Accordingly, this Court should retain 

jurisdiction over the instant lawsuit.   

2. The anticipatory suit exception to the “first filed” doctrine is 
inapplicable. 

“Invocation of the [first-filed] rule will usually be the norm, not the exception.” EEOC v. 

Univ. of Pennsylvania, 850 F.2d 969, 979 (3d Cir. 1988), aff'd, 493 U.S. 182, 110 S. Ct. 577, 107 

L. Ed. 2d 571 (1990). “Courts must be presented with exceptional circumstances before 
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exercising their discretion to depart from the first-filed rule.” Id. Such rare circumstances 

justifying departure from the rule include:  

(1) the existence of rare or extraordinary circumstances; (2) the first-filer engaged 
in inequitable conduct; (3) he acted in bad faith; (4) he engaged 
in forum shopping; (5) the later-filed action has developed further than the first-
filed action; and (6) the first-filing party instituted suit in one forum in 
anticipation of the opposing party's imminent suit in a less favorable forum. 
 

Synthes, Inc. v. Knapp, 978 F. Supp. 2d 450, 455 (E.D. Pa. 2013) (citing EEOC, 850 F.2d at 972-

976). Here, Defendants attempt to avoid application of the first-filed rule by erroneously 

contending that BIR PC’s commencement of the instant action constitutes a bad faith effort to 

forum shop.  (Dkt. No. 12, Defendants’ Memorandum (“Defendants’ Memo”) at 5-8).  In support 

of their argument, Defendants claim that they:  

were negotiating in good faith with the BIR entities in the hope of avoiding 
litigation and duly submitted a thoughtful letter outlining their legal and factual 
positions and asking BIR LLP and BIR PC for a reasonable settlement offer.  On 
August 23, 2017, while the Defendants’ settlement overture was outstanding, BIR 
PC underhandedly filed this action seeking a declaration that Defendants are not 
entitled to accrued but unpaid vacation under Pennsylvania law.  In turn, 
Defendants filed their action in California Superior Court for damages against 
BIR LLC and BIR PC for failure to pay for the vacation time that they had 
accrued.   
 

(Defendants’ Memo at 7-8).  This statement is a misrepresentation of the underlying facts which, 

even if true, would be insufficient to justify departure from the first-filed rule.   

 Defendants’ attempt to liken this this case to Pittsburgh Logistics Sys., Inc., misses the 

mark. In that case, Pittsburgh Logistics Systems, Inc. (“PLS”) unsuccessfully attempted to 

collect approximately $82,000 in overdue invoices from C.R. England, Inc. (“England”). 

Pittsburgh Logistics Sys., 669 F. Supp. 2d at 615.  By letter dated June 17, 2009, PLS advised 

England’s counsel that it had “no choice but to proceed with legal action.” Id.  The letter 

enclosed a copy of the draft complaint PLS intended to file in the Court of Common Pleas of 
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Beaver County, Pennsylvania, if England failed to respond by June 24, 2009. Id. The parties 

subsequently engaged in settlement discussions, but could not reach an agreement.  On July 1, 

2009, PLS’s again wrote to England’s counsel, stating that “unless England makes arrangement 

for payment by next Tuesday, July 7, 2009, we will proceed to file suit in the Court of Common 

Pleas of Beaver County, Pennsylvania to prosecute this action.” Id.  On Saturday, July 4, 2009, 

England filed suit against PLS in the United States District Court for the Eastern District of 

Michigan (“the Michigan Lawsuit”).  On July 9, 2009, PLS filed suit in the Court of Common 

Pleas of Beaver County (“the Pennsylvania Lawsuit”).  Id. England removed the Pennsylvania 

Lawsuit to the Federal District Court for the Western District of Pennsylvania and filed a motion 

to dismiss based, in part, on the first-filed rule.  Id. at 621. PLS argued that the case should not 

be dismissed because England’s filing of the Michigan Lawsuit was anticipatory, inequitable, 

and in bad faith and this court agreed. Id. at 621.    

 In declining to apply the first-filed rule, District Judge Standish noted that “[n]umerous 

courts in this circuit and elsewhere have concluded that facts parallel to those established herein 

constitute evidence of bad faith sufficient to allow the court in which the second suit has been 

filed to retain jurisdiction.”  Id. at 623 (collecting cases).  He further explained:   

[i]n each of those cases, the parties had been in settlement negotiations and one 
party had given the other a deadline by which the dispute was to be resolved 
as an alternative to litigation; in each case, the opposing party preemptively 
filed suit shortly before the deadline. Such action reflects not only bad faith by 
the first-filing party, but also satisfies the definition of an anticipatory suit, a type 
of forum-shopping. A suit is ‘anticipatory’ for the purposes of being an exception 
to the first-to-file rule if the plaintiff in the first-filed action filed suit on 
receipt of specific, concrete indications that a suit by the defendant was 
imminent. 
 

Pittsburgh Logistics Sys.,669 F. Supp. 2d at 623 (emphasis added).   
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 Here, unlike Pittsburgh Logistics Systems, Inc., Defendants did not advise BIR PC that 

they would file suit on a specific date or give BIR PC any concrete indication that suit by 

Defendants Solar, Parks and/or Edmunds was imminent. To the contrary, in June and July of 

2017, Defendants’ counsel sent BIR PC demand letters on behalf of Solar, Parks, and Edmunds.  

(James Decl. ¶ 3).  In response, BIR PC communicated counteroffers to Defendants’ counsel.  Id. 

at ¶ 4.  In a letter dated August 15, 2015, Defendants rejected BIR PC’s offer and did not provide 

a counter-demand, stating instead that:   

 the consensus amongst [Defendants] is that that the offers made to each of them 
by BIR and conveyed in your prior correspondence were not made in good faith, 
and thus, do not merit a counter-offer.  If BIR chooses to reconsider its settlement 
position, I have been instructed to give due consideration to any good faith offer. 
 

Id. at ¶ 5.4  Therefore, BIR PC elected to file a declaratory action in Pennsylvania to determine 

the parties’ rights and obligations under the Employment Agreements. BIR PC’s decision to seek 

a judicial resolution was a reasonable response to Defendants’ decision not to counter its 

settlement offer.  Because BIR PC was unaware that suit by Defendants was imminent, BIR PC’s 

conduct in filing this action was neither anticipatory nor a bad faith attempt to forum shop.5 

3. The first-filed rule has routinely been applied when the first-filed suit 
is an action for declaratory judgment.  

The fact that the Pennsylvania Action is a declaratory judgment action does not in and of 

itself merit a departure from the first-filed rule. Although the use of a declaratory judgment 
                                                 
4 Because the specific substance of the parties’ settlement discussions is confidential, protected 
by Federal Rule of Evidence 408, and not relevant to this Motion, Plaintiff has not attached 
copies of those communications.  Plaintiff, however, is willing to make redacted versions of 
those communications available, should there be any dispute as to their content.  
 
5 In accusing BIR PC of engaging in uneconomical and vexatious conduct, Defendants would 
have this Court overlook the fact that they, with knowledge of this action, filed a second action 
in California state court asserting claims that should have been brought as compulsory 
counterclaims in this suit.  See Berkshire Int'l Corp. v. Marquez, 69 F.R.D. 583, 588 (E.D. Pa. 
1976) (enjoining the second-filed action because, in part, “the second action should have been 
brought as a compulsory counterclaim”). 
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action may demonstrate the anticipatory and preemptive nature of a first-filed suit, “the first-filed 

rule has “routinely been applied to cases where the first-filed case is an action for declaratory 

judgment.”  Fischer & Porter Co. v. Moorco Int’l Inc., 869 F. Supp. 323, 325 (E.D. Pa. 1994).  

See also Peregrine Corp. v. Peregrine Indus. Inc., 769 F.Supp. 169 (E.D.Pa.1991); Pep Boys, 

Manny, Moe & Jack v. Am. Waste Oil Servs., Corp., Civ. No. 96-CV-7098, 1997 WL 367048, at 

*6 (E.D. Pa. June 25, 1997).  As discussed above, there is no evidence that BIR PC’s declaratory 

action was brought in bad faith.  Furthermore, “forum shopping cannot be the sole reason for 

[BIR PC’s] choice of Pennsylvania as the situs for the litigation because it is the logical and 

proper place for it to go forward.” Fischer & Porter Co., 869 F. Supp. at 325 (finding 

Pennsylvania was the logical forum because plaintiff was Pennsylvania corporation with its 

headquarters in Pennsylvania, negotiations for both the agreements at issue took place in 

Pennsylvania, all of the parties were subject to personal jurisdiction in Pennsylvania, and the 

agreements were governed by Pennsylvania law). 

Because there are no circumstances so extraordinary that warrant a departure from the 

first-filed rule, this Court should deny Defendants’ Motion to Dismiss and retain jurisdiction 

over the instant lawsuit.    

B. The Western District Of Pennsylvania Is The Proper Venue Under 28 U.S.C. 
§1391. 

Determined to have this case heard in California, Defendants further claim that dismissal 

is appropriate under 28 U.S.C. §1391. This argument similarly lacks merit.  Pursuant to 28 

U.S.C. §1391(b)(2), “[a] civil action may be brought in . . . a judicial district in which a 

substantial part of the events or omissions giving rise to the claim occurred.”  28 U.S.C. 

§1391(b)(2). The venue statute “does not require that a court determine the ‘best’ forum, or 

‘the forum with the most substantial events.” SKF USA Inc. v. Okkerse, 992 F. Supp. 2d 432, 446 
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(E.D. Pa. 2014). “The test for determining venue is not the defendant’s ‘contacts’ with a 

particular district, but rather the location of those ‘events or omissions giving rise to the 

claim.’” Cottman Transmission Sys., Inc. v. Martino, 36 F.3d 291, 294 (3d Cir. 1994) (emphasis 

added). The defendant bears the burden of demonstrating that the chosen venue is improper. See 

Pinker v. Roche Holdings, Ltd., 292 F.3d 361, 368 (3d Cir. 2002). 

Defendants contend that venue is improper because the “‘events or omissions giving rise 

to the claim(s) between the parties are invariably centered in California.” (Defendants’ Memo 

at 9).  In support of this claim, Defendants make much of the fact that their stationary, business 

cards, signage, pleadings and legal documents “referred solely to BIR LLP, not BIR PC.” Id. 

at 8-9.  In doing so, they ignore the most important “legal documents” at issue in this case – 

Defendants’ Employment Agreements.  Indeed, the first sentence of Defendants’ employment 

agreements explicitly states that the Defendants entered into the agreement with “Buchanan 

Ingersoll & Rooney P.C., a professional corporation organized and existing under the laws of the 

Commonwealth of Pennsylvania.”  (Compl. ¶¶ 16, 20, 26, Exs. A, B, C).  The agreements go on 

to establish that Defendants were employees of BIR PC and that the agreements are to be 

construed in accordance with the laws of the Commonwealth of Pennsylvania.  Id.  

Notwithstanding the plain language of the Employment Agreements, or the amount of 

contacts Defendants did or did not have with Pennsylvania, venue is proper because “the events 

or omissions giving rise to the claim” occurred in Pennsylvania. See 28 U.S.C. §1391(b)(2) 

(emphasis added). The instant case can be likened to Hoffer v. Infospace.com, Inc., 102 F. Supp. 

2d 556 (D.N.J. 2000).  In Hoffer, plaintiff, who at all times relevant to the action was a New 

Jersey resident, brought suit against Infospace, his former employer, in the District Court of New 

Jersey, alleging that his employer breached his employment agreement by denying him his right 
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to accrued stock option benefits. Id. at 559. Infospace, a Delaware corporation with a principal 

place of business located in Redmond, Washington, filed a motion to dismiss plaintiff’s 

complaint, or in the alternative, sought to transfer the case to the Western District of Washington.  

Id. at 569. In finding that the overwhelming contacts and events giving rise to the litigation 

occurred in the Western District of Washington, the court placed weight on the fact that: (1) the 

employment agreement was negotiated and executed in Washington, (2) the alleged breach and 

denial of plaintiff’s exercise of stock options, occurred at the employer’s headquarters in 

Washington, and (3) the plaintiff had traveled to the employer’s headquarters in Washington on 

two occasions “in connection with his employment with [employer].” Id.; see also Tischio v. 

Bontex, Inc., 16 F. Supp. 2d 511 (D.N.J. 1998) (granting former employer’s motion to transfer 

the action from the District of New Jersey to the Western District of Virginia where although 

plaintiff resided in Connecticut and worked at defendant’s New Jersey facility, the decisions to 

close the New Jersey facility and to terminate plaintiff took place in Virginia).   

Here, the Employment Agreements which set forth the terms and conditions under which 

the BIR PC would provide Defendants with paid vacation time were negotiated and executed by 

BIR PC in Pittsburgh, Pennsylvania, the decisions regarding Defendants’ entitlement to payment 

for alleged unused vacation days were made at and conveyed from BIR’s headquarters in 

Pittsburgh, Pennsylvania, and Defendants traveled to BIR PC’s headquarters on several 

occasions in connection with their employment with BIR PC. (Compl. ¶¶ 33-37; Hinkle Decl. ¶ 

15). Because a substantial part of the events or omissions giving rise to the claim occurred in 

Pittsburgh, Pennsylvania, Defendants cannot show that this venue is improper. Accordingly, 

Defendants’ Motion to Dismiss should be denied.  

B. Transfer Of This Case To California Is Not Appropriate.   

In a last-ditch effort, Defendants argue in the alternative, that the Court should relinquish 
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its jurisdiction and transfer the case to California.  It should not. “For the convenience of parties 

and witnesses, in the interest of justice, a district court may transfer any civil action to any other 

district or division where it might have been brought.” 28 U.S.C. § 1404(a). The party seeking 

transfer has the burden of persuasion to “show that the alternative venue is not only adequate, but 

also more convenient than the current one.” Lanard Toys Ltd. v. Toys "R" Us-Del., Inc., 2015 

U.S. Dist. LEXIS 78303, *8 (D.N.J. 2015) (citing Jumara v. State Farm Ins. Co., 55 F.3d 873, 

879 (3d Cir. 1995)). The burden on the party seeking transfer is a heavy one; “unless the 

balance of convenience of the parties is strongly in favor of defendant, the plaintiff's choice 

of forum should prevail.” Lanard Toys, 2015 U.S. Dist. LEXIS 78303 at *8 (citing Shutte v. 

Armco Steel Corp., 431 F.2d 22, 25 (3d Cir. 1970)) (emphasis added). 

The Third Circuit considers several private and public factors in determining whether 

transfer is appropriate.  See Jumara, 55 F.3d 873. The private factors include:  

(1) the plaintiff’s forum preference as manifested in the original choice; (2) the 
defendant’s preference; (3) whether the claim arose elsewhere; (4) the 
convenience of the parties as indicated by their relative physical and financial 
condition; (5) the convenience of the witnesses—but only to the extent that the 
witnesses may actually be unavailable for trial in one of the fora; and (6) the 
location of the books and records (similarly limited to the extent that the files 
could not be produced in the alternative forum). 

Id. at 879. The public factors include: 

(1) enforceability of the judgment;(2) practical judicial economy considerations 
that could make the trial easy, expeditious or inexpensive;(3) the relative 
administrative difficulty in the two fora resulting from court congestion; (4) the 
local interest in deciding local controversies at home; (5) the public policies of the 
fora; and (6) the familiarity of the trial judge with the applicable state law in 
diversity cases. 
 

Id. at 879-80. An examination of the Jumara factors demonstrates that the balance of 

convenience of the parties favors BIR PC, not Defendants.   With respect to the private factors:    

• BIR PC’s choice of forum – Western Pennsylvania – should be accorded deference. See 
Shutte v. ARMCO Steel Corp., 431 F.2d 22, 25 (3d Cir.1970) (reminding that “plaintiff’s 
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choice of a proper forum is a paramount consideration in any determination of a transfer 
request”). 
 

• The claims (i.e., the decisions regarding Defendants’ entitlement to payment for alleged 
unused vacation days) arose in Pittsburgh, Pennsylvania. 
 

• Litigating this matter in California would be inconvenient to the employees and non-
employee witnesses who may be called by BIR PC and/or Defendants to testify, and the 
absence of such officers and employees would be very disruptive to BIR PC’s business 
operations. See United States v. T.F.H. Publications, Inc., Civ. No. 2:10-cv-437, 2010 
WL 4181151, at *3 (W.D. Pa. Oct. 20, 2010). 
 

• Defendants’ conclusory assertions that the litigation of this case in Pennsylvania would 
inconvenience certain unnamed non-party witnesses are insufficient. See Hoffer, 102 
F.Supp.2d at 566-67 (holding that the fifth factor was not satisfied by the party seeking 
transfer because he failed to provide affidavits of the purported witnesses); see also 
American Fin. Res., Inc. v. Nationstar Mortg., 2015 U.S. Dist. LEXIS 94562 (D.N.J. 
2015) (holding that the moving party’s declarations failed to satisfy the burden of 
persuasion for the fifth Jumara factor).  
 

• The documents and records relating to the claims in this case (e.g., time records, invoices, 
expense sheets, payroll records, employment policies, and personnel documents), and 
their custodians, are all located at BIR PC’s headquarters in Pittsburgh, Pennsylvania.  
 

(Hinkle Decl. at ¶¶ 16-17). Contrary to Defendants’ contention that “the public factors may be 

largely neutral,” these factors too weigh heavily in favor of BIR PC.  In this regard:  

• Many of the witnesses, including BIR PC’s corporate representatives and records 
custodians, live and work in Pittsburgh, making the trial in this forum easier, more 
expeditious and less expensive. See Berkshire, 69 F.R.D. at 330 (holding “[t]ransfer, to 
be appropriate, must ameliorate such problems while not merely shifting the burden of 
inconvenience to the plaintiff).  
 

• The Western District of Pennsylvania’s docket is less congested than that of Southern 
District of California. See Federal Court Management Statistics (June 30, 2017)  (noting 
that in June 2017 the Western District of Pennsylvania had 2,745 cases pending (324 
cases per judgeship) compared the Southern District of California which had 5,545 cases 
pending (607 cases per judgeship)).6  
 

• The Employment Agreements are to be governed in accordance with Pennsylvania law. 
 

                                                 
6Federal Court Management Statistics (June 30, 2017)   
http://www.uscourts.gov/sites/default/files/data_tables/fcms_na_distprofile0630.2017.pdf, last 
accessed November 1, 2017. 
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• The Western District has a local interest in deciding this controversy as BIR PC is 
incorporated and headquartered in Pennsylvania and the operative facts underlying the 
dispute at the heart of this matter occurred in Pennsylvania (including the negotiation and 
execution by BIR PC of the underlying Employment Agreements). 

After weighing all of the Jumara private and public factors, it is clear that for 

convenience of the parties and witnesses and in the interest of justice, this Court should retain 

jurisdiction of this case.  

III. CONCLUSION 

For the foregoing reasons, Defendant Buchanan Ingersoll & Rooney, P.C., requests that 

this Court deny the Defendants’ Motion to Dismiss and retain jurisdiction of the instant lawsuit. 

 

Date: November 2, 2017 

Respectfully submitted, 
 
 
 
/s/ Theodore A. Schroeder  
Theodore A. Schroeder (PA ID No. 80559) 
  tschroeder@littler.com 
Allison R. Brown (PA ID No. 309669) 
  arbrown@littler.com 
LITTLER MENDELSON, P.C. 
625 Liberty Avenue, 26th Floor 
Pittsburgh, PA  15222 
(412) 201-7624/7678 

Attorneys for Plaintiff, 
Buchanan Ingersoll & Rooney, P.C. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 2nd day of November, 2017, the foregoing 

document was filed using the Western District of Pennsylvania’s ECF system, through which 

this document is available for viewing and downloading, causing a notice of electronic filing to 

be served upon the following counsel of record: 

 
Arthur H. Stroyd, Jr. 
William Stickman 
DEL SOLE CAVANAUGH STROYD LLC 
3 PPG Place, Suite 600 
Pittsburgh, PA 15222 
 

 
/s/ Theodore A. Schroeder 
Theodore A. Schroeder  
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