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IN THE CIRCUIT COURT OF THE 11 ™ JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

DANIEL KAPLAN, P.A., a Florida
professional association, et al.,

Plaintiff, GENERAL JURISDICTION DIVISION

CASE NO.: 17-007051 CA-01 (44)
VS.

RASCO & ASSOCIATES, P.A., a
Florida professional association, et al.,

Defendants,

ROSENTHAL ROSENTHAL RASCO
KAPLAN, LLC, a Florida limited liability
company,

Counter-Plaintiff,
VS.

DANIEL KAPLAN, P.A., a Florida professional
Association, DANIEL KAPLAN, an individual,
KAPLAN LOEBL, LLC, a Florida limited liability
Company, and LILIANA LOEBL, an individual,

Counter-Defendants.

REPORT AND RECOMMENDATION OF SPECIAL MAGISTRATE

This matter is before the undersigned upon refémoah the Court pursuant to the
Amended Order Appointing Markenzy Lapointe As SpeMagistrate.SeeAm’d Order, June
22, 2017. This dispute arose out of claims andht®ualaims between former law firm partners,
Plaintiff and Counter-Defendant Daniel Kaplan, R AKaplan” or “DKPA”) against
Defendants and Counter-Plaintiffs Rasco & AssosidieA. (“Rasco P.A.”); Eduardo I. Rasco,
("Rasco”); K. Rosenthal & Associates, P.A. (“Rod&itP.A.”); Kerry E. Rosenthal
(“Rosenthal”); Rosenthal Rosenthal Rasco, LLC (“RRRRRingmasters, LLC
("Ringmasters”), a non-partner; and Rosenthal Ribsg¢iRasco Kaplan, LLC (“RRRK”), in
connection with the break-up of their law firm pentship (RRRK) and certain related financial



disputes. Specifically, the Court ordered, forpeeiod of January 1, 2009 through November
30, 2016, that the undersigned:

a. Review all cash receipts and distributions pentayrio RRRK;
b. Evaluate the compensation paid to the partnerd/RRRIR and

c. Evaluate the “true-up” between the partners annslahat any of the partners
received an unequal amount of compensation comparie other partners.

SeeAm’'d Order at 1. The Court also noted that | antitled to rely on all outstanding rules
law and court orders.. Id. It is within those parameters that | submit thepBrt and
Recommendation (“Report”) to the Court. The Remadrganized as follows: Part | sets forth
the background and generally undisputed facts; IPeontains my findings and
recommendations; and Part Il provides the analgsésreview in support of the findings and
recommendations, which comprises the majority efRleport.

l. BACKGROUND AND GENERALLY UNDISPUTED FACTS

Although numerous defendants are named in the @ntpthe instant disputes center on
the RRRK law firm, a Florida limited liability conay that formerly operated in Miami-Dade
County. RRRK was a 3-member firm that operatethfdanuary 1, 2009, through November
30, 2016. It consisted of Kaplan through DKPA, iggRosenthal through Rosenthal P.A., and
Eduardo Rasco, through Rasco P.A. Rasco is patdtg@msel for the defendants; therefore,
Rasco will be referred to consistently and intengjfeably on behalf of the defendants and
himself throughout this Report.

From its inception through its break-up, RRRK hawé practice areas under the three
partners: commercial litigation, real estate amdilfalaw. Kaplan led the family law practice,
Rosenthal headed up the real estate practice astbRas in charge of commercial litigation.
Each partner was to contribute $250,000 of accottsivable from his respective practice to
their new law firm. Revenues from the three pcadiwere to be collected by the firm’'s
accounting department and paid into a single opgraiccount and all expenses were paid from
that account. Each partner was entitled to ormel-tifithe firm’s net profits as well as equal
salary and benefits.

As with many marriages, disagreements among RRRWes, principally between
Kaplan and the other two partners, arose to thet pdirreconcilable differences and an
inevitable divorce. Kaplan left the firm with Hesmily law associate Liliana Loebl to form
Kaplan Loebl LLC, while Rasco and his partners fednRosenthal Rosenthal Rasco LLC.
RRRK had no written operating agreement, which estzated the current dispute, as the parties
disagree as to the terms and conditions of tharaipg agreement.

Chief among the disagreements is whether the pahiperequired unanimity or majority
rule during the partnership. This issue is critinghat Kaplan contends that Rasco and
Rosenthal made decisions without his approval. rékelution of this disagreement is also
important because Rasco and Rosenthal, who havmwed their relationship since the break-
up, are perfectly aligned in their position, reeotlon, and representation of events, leaving



Kaplan alone with respect to his understandindnefterms of their relationship. The second
issue, though no less important, is the applicabiotine statute of limitations to some of the
compensation disputes. Some of the claims assiertéd litigation go back many years. The
resolution of this issue dictates whether any garom RRRK itself is due any money.

In deciding these issues, the undersigned metthéiparties and their counsel,
interviewed a witness, and reviewed selected dddkegs, written submissions and documents
from the parties.

I SPECIAL MAGISTRATE’'S FINDINGS AND RECOMMENDATION
As further discussed below, the undersigned fimisracommends to the Court:

As it relates to how RRRK operated and how thengast made their decisions, both the
law and the facts stand squarely against Kaplarthd absence of a written agreement, Florida
law provides for majority rule in the affairs opartnership. There was no written agreement
among RRRK partners, and the facts overwhelmingvdhat RRRK operated through majority
rule.

As it relates to the application of the statutdiraftations, again the law stands squarely
against Kaplan’s asserted position. Both the siatitscheme and the decisional law impose
broad fiduciary duties upon partners toward eabtleroand the partnership. In a dissolution
action, the statute of limitations is not availatdea partner who has caused injury to the
partnership through violation of his fiduciary dagi Kaplan clearly violated those duties and
therefore cannot avail himself of the statute witiations defense in a timely brought dissolution
action.

Last, Kaplan’s fiduciary breaches during RRRK’sseamnce (2009-2016) were numerous
and caused financial damage to RRRK. A seriesiwéptitious bartering agreements with firm
clients by Kaplan, with corresponding write-offsuéed in Kaplan compensating himself to the
disadvantage of RRRK. Kaplan also kept income ¢letrly belonged to RRRK. There is clear
correspondence between Kaplan and clients enteriaghese agreements that were kept from
his partners. As set forth below in Part I, Kapaurrently owes RRRK $234,355.05 for the
relevant time period, and Rosenthal owes RRRK 3% (J18

[l ANALYSIS AND REVIEW IN SUPPORT OF RECOMMENDATION
A. RRRK Operated Through Majority Rule.

The parties assert diametrically opposite positr@gsrding the decision making process
of the partnership. Kaplan contends that fromptios to break-up, the partnership required
unanimous vote on all major decisions. One excapgtidche unanimity requirement, according

! The level of acrimony between the parties waseexé and unfortunate. It became clear from thenbéngg, and
the parties did not object, that it was best totrseparately to avoid the verbal wrath from onéypiarthe other. In
fairness, this largely came from Kaplan, who, deshiis arrangement, continued with the unpleagargonal
attacks toward his former partner Rasco both immagting with him and over the correspondence.



to Kaplan was when Rasco hired an attorney, Mel&asasman, which both Kaplan and
Rosenthal later ratified. The only other exceptimmadds, had to do with partners being able to
give discounts to a client. Rasco, on the othedhaontends that majority rule had always been
the case and that Kaplan was fully aware of thdtreaver complained until the breakup. A
partner could give a relatively small discount tira client, according to Rasco, but any
substantial discount would need majority approval.

The weight of the law and evidence overwhelminglyofrs Rasco’s contention that the
firm operated by majority rule. The Florida Rewdidamited Liability Company Act, Chapter
605 of the Florida Statutes (“the Act”) establishies statutory scheme governing a limited
liability company (“LLC”) and the relationship amgits members. Typically, an LLC’s
operating agreement governs the relationship arttemgnembers of an LLCFla. Stat.§
605.0105. RRRK, however, chose to operate withautitten operating agreement. Absent a
written operating agreement, the Act provides amgpidance on the operation of an LLC’s
affairs. The plain language of the Act makes cthat majority vote is the default unless
otherwise agreed and each member’s vote is propaitto that member’s proportional interest
in the LLC’s profits, as it provides:

605.04073 Voting rights of members and managers.—
(1) Inamember-managed limited liability compathe following rules apply:

(a) Each member has the right to vote with resfmetite management and conduct of
the company’s activities and affairs.

(b) Each member’s vote is proportionate to that ten's then-current percentage or
other interest in the profits of the limited liatyilcompany owned by all members.

(c) Except as otherwise provided in this chaptez,affirmative vote or consent of a
majority-in-interest of the members is required tmdertake an act, whether within or outside
the ordinary course of the company’s activities aaffairs...

8 605.04073 (emphasis added). Further, the Thstti€t has expressly found that “[t]he
governance and operation of an LLC in the absehogher written terms is a simple matter of
majority rule.”See Kertez v. Spa Floral L1894 So. 2d 473, 474 (FId° ®CA 2008). Nothing
other than a simple majority is noted anywherénegtatutory scheme or the decisional law.

The law is therefore squarely against Kaplan's eotibn. But so are the facts. Both
Rasco and Rosenthal persuasively countered Kapdansunt and provided a list of examples
where the LLC proceeded through majority vote. gkding to Rasco and Rosenthal, a few
years before the partnership with Kaplan, Kaplanked with Rasco and Rosenthal and that
firm operated by majority rule. There was no creddvidence presented that they changed the
majority rule once RRRK was formed. That woulddavippled the firm’'s decision-making,
with no clear benefit to Rasco and Rosenthal, paleily since they constituted a majority.

Their long time accounting manager, Sharon Leetionw! interviewed and who was in that
capacity both when Kaplan was there as a non-paatme later at RRRK as a partner, attested to



the fact that unanimity was not the way the firmawocted business. Among the many examples
of majority rule decisions are the following ovletcourse of RRRK’s existence:

a. Alan Rosenthal. Kaplan never wanted Alan Rosen#rattorney and brother of
Kerry Rosenthal, to remain at the firm and wantetetminate his employment.
Kaplan was consistently outvoted 2-to-1 by Rascélam Rosenthal's continued
employment.

b. Project Newborn Contributions. Every year the fimade charitable donations to
this non-profit. Kaplan consistently objected te ttontributions to the non-profit.
Kaplan was outvoted 2-to-1 by Rasco and Roserdhdlthe contributions were
continually made.

c. Political Contributions. Every year the firm mad®tain political contributions to
various elected officials. Kaplan consistentlyemited to the political contributions.
Kaplan was outvoted 2-to-1 by Rasco and Roserdhdlthe contributions were
continually made.

d. Lawsuit against building owner. Before RRRK’s aaifion of the building, Rasco
wanted RRRK to sue the building owner. Rosenthdllgaplan outvoted Rasco 2-to-
1, and, as a result, the firm did not move forwaitth the lawsuit.

e. Staff and Attorney Raises. Kaplan did not wantit@ gaises to staff and attorneys.
Rasco and Rosenthal outvoted Kaplan 2-to-1 eveay, yd raises were given.

This is merely a partial list of majority rule expl®es provided by Rasco. At Kaplan’s
deposition, part of which | reviewed, he was askedhe basis of his contention that unanimity
was required, but provided none. Indeed, Kaplaniied that he and Rasco made decisions
without consulting with Rosenthal; however, he tased” that Rasco had Rosenthal’s proxy.
That says nothing of any unanimity requirement.

It is recommended, based upon these facts, argistent with the statutory scheme and
decisional law, the Court finds that RRRK operaiadnajority-vote and did not require
unanimity.

B. The Statute of Limitations Does Not Apply.

The parties are also at odds with regard to tipicgtion of the statute of limitations to
some of Rasco’s claims (on behalf of RRRK). Reasmeks to have Kaplan account for
partnership funds, including some he distributetitoself through various arrangements going
back many years during the partnership withoutlassoe to his partners. Kaplan contends that
to the extent any such distribution or relatedteations arose many years ago, Rasco is time-
barred under the Act’s two-year statute of lima@at pursuant to Fla. Stat. 8605.0406; the four-
year statute of limitations pursuant to Fla. §8t95.11(3)(0) and (k); and the-one year statute
of limitations under the Statute of Frauds, purst@rdrla. Stat. 8§ 725.01. Rasco counters that
the statutes of limitations are inapplicable.

Again the law stands squarely against Kaplana Aackdrop, Rasco seeks judicial
dissolution, among other things, contending thatl&a entered into side deals and bartering
agreements with certain RRRK clients, pocketinglfuand other benefits from RRRK clients
without accounting for or sharing such benefitdwtite firm. According to Rasco, Kaplan



routinely received and kept payments from firmmigeand that constitutes theft of partnership
asset.

As an elementary matter, any payment from any Rt to Kaplan for legal
services on behalf of the firm belongs to the fand should have been shared proportionally
with the other partners—Rasco and Rosenthal. Sowunts should have been deposited in the
firm’s account, as with any other receipt of funids, proportional distribution. To the extent
Kaplan disagrees with that, he completely misapgmdh his obligations as a partner under the
Act.

The statute of limitations is inapplicable undegde circumstances, as the duty to
account for partnership assets implicatkslaims and set-offbetween and among partners.
Koros v. Doctors' Special Surgery Center of Jackslen 717 So.2d 137, 139 (1998) (“[A]n
action for a partnership accounting encompassesaaths, counterclaims and set offs between
and among the partners involving matters relateategartnership, including claims for breach
of a partner's fiduciary duty.”). The Act is dedaf any limitations provision in the context of
dissolution. In fact, the Act provides for broadufciary duties to the LLC and among its
members that bind LLC members indefinitely to aetdar improperly benefiting from
partnership asset$:la. Stat.§ 605.0491. As set forth in the Act, the dutyoyialty includes:

(a) Accounting to the limited liability company and Halg as trustee for it any property,
profit, or benefit derived by the manager or membsrapplicable:

1. Inthe conduct or winding up of the company'swates and affairs;
2. From the use by the member or manager of thgpaoys property; or
3. From the appropriation of a company opportunity.

Id. The Act proscribes a whole host of additional atiéis during the winding up of the firm’s
activities and affairs, including “[r]efraining fro competing with the company in the conduct of
the company’s activities and affairs before thealistion of the company.ld.

A partner simply cannot use the statute of limitasias a shield during the winding up of
the business under the Act once the partners dexideak up.See e.gNayee v. Naye& 05
So. 2d 961, 963 (Fla. 5th DCA 1998) (“It has lomgeb recognized at common law that a statute
of limitations is inapplicable to shield trusteesm their responsibilities to their beneficiarigs.”
See Taplin v. TaplirB8 So. 3d 344, 349 (Fla. 3rd DCA 2012) (rejecoh@pplicability of
Chapter 95 limitations period to claims againsstee where former section 737.307 not
triggered);Cassedy v. Alland Investments Cpg82 So. 2d 719, 720 (Fla. 1st DCA 2008)
(Chapter 95 limitations period not triggered whdrere has been no repudiation of the duty to
provide a final accountingBrowder v. Da Costa91 Fla. 1, 6 (1925) (“There is no showing that
the trust reposed in Barrs has been repudiatedniyamd until this is done the statute of
limitations must remain inoperative in all thosagdictions where it is otherwise effective.”).

In light of the statutory scheme providing forl fatcountability of partners, partners
cannot hide behind the statute of limitations deéewhen a suit for dissolution is timely brought



in connection to improper benefits alleged to hasen acquiredvithin the partnership periad
As explained below in Section C, there is veryditjuestion that Kaplan violated his fiduciary
duties, resulting in financial injury to RRRK.

It is therefore recommended that the Court findsdtatute of limitations is inapplicable
here for claims that arose during term of RRRK @&an 1, 2009 through November 30, 2016).

C. True-up of RRRK Claims.

The following represent the true-up recommendatiort®nnection to RRRK. Rasco
contends that Kaplan received compensation on raumsearccasions from RRRK clients without
sharing the compensation with the firm as requir@dcording to Rasco, some of Kaplan’s
improper compensation came through discounts haepaclients to later receive remuneration
for the discount without reporting the remuneratiothe partnership. Others involve bartering
arrangements between Kaplan and clients, the dievof which were never accounted for on
the firm’s books. And some simply involve an ogitti recognition that payments to him
actually were firm assets and should have beetettess such.

The documentary evidence overwhelmingly establishasKaplan engaged in improper
compensation arrangements without providing thra fis proportional share. Kaplan made
some of these arrangements without mentioning awmhis partners, to whom he owed an
absolute duty, not only as a matter of fair deallmg also as a fiduciary under the Act, to
disclose and account for these transactiblas. Stat.8 605.0491.

Kaplan contends that Rasco made improper reakeségiments to RRRingmasters
without his approval. The real estate paymentdaare addressed first below.

1. Real Estate Rent and Tax Payment (from Rasco ardrfRal)

The most significant financial claim requestingwetup from Kaplan relates to RRRK’s
real estate arrangement. Kaplan contends that RastBosenthal made improper payments to
Defendant RRRingmasters through RRRK without hisiedge and approval. RRRingmasters
is owned by Rasco and Rosenthal, and Kaplan “lediethat Rasco and Rosenthal paid
RRRingmasters in excess of $70,000 and coded fmaqras as “real estate taxes” related
payments. Kaplan further contends that he dicagog¢e to these payments, and, if one were to
have accepted his unanimity allegation, such paysmensome portions of them are owed to
Kaplan.

Based upon the credible evidence reviewed, it agpgbat months before RRRK was
formed, Rasco and Rosenthal purchased an officgoroimium through RRRingmasters, to use
as the law office of RRRK’s practice. Rasco andétphal invested $1,100,000.00
($550,000.00 each) to acquire and build out RRRiffises, and RRRK was paying
RRRingmasters as the landlord some $13,000.00sples tax, insurance, and maintenance fees,
as part of a triple net lease. When Kaplan joiR&®&RK, Rasco and Rosenthal offered him an
opportunity to buy into RRRingmasters. Kaplan ohexl the offer, saying it was a bad
investment at the time.



In 2015, Rasco and Rosenthal decided to take aatyamtf the historically low interest
rates and refinance RRRingmasters on the officd@mmium, thereby reducing the mortgage
rent payment to RRRingmasters by $2,676.80. Kapksfully aware of the refinancing,
according to Rasco and Rosenthal, and Kaplan leseipted nothing to suggest otherwise.
Kaplan at the time requested that RRRK’s rent deced by the savings that RRRingmasters
was enjoying as a result of the refinancing. NaltyrRasco and Rosenthal refused, reminding
him that he had a full opportunity to invest in RRgmasters and, therefore, he was not entitled
to the benefit of a reduced mortgage.

Consistent with RRRK’s way of doing business, themers did not put any of this in
writing, including the lease obligations from RRRKRRRingmasters. It is evident, however,
that Kaplan was at all time fully aware of thissargement and the payments, as he not only had
access to RRRK’s books but monitored the bookslaelglby all accounts. Likewise, it is
undisputed that RRRingmasters belonged to Rasc&®asdnthal, and, accordingly, the benefit
of any reduced mortgage payment belonged to thetriprKaplan. As such, no true-up is
warranted.

Recommended: Rasco and Rosenthal owes RRRK $0.00
2. Real Estate Rent Tax Payment True Up (from Kaplan)

The only true-up in connection to real estate s payment due from Kaplan.
According to Rasco, when Kaplan decided to leav&RRhe parties agreed for him to operate
out of RRRK’s office until he moved to another offi Kaplan did not pay rent owed for the last
two months he occupied that office, according tedea The rent amounts from RRRK for 2016
were $166,920.00, and the taxes due to Ringmastated $25, 847.60. Based on these
amounts, Rasco submits that Kaplan owes RRRK $20189including taxes paid.

Kaplan has not shown that he paid rent and taxehéolast two months, and unless that
is shown, he owes RRRK the rent amount.

Recommended: Kaplan owes RRRK $10,592.18
3. Robert Witek Art Write-Off

RRRK client Robert Witek agreed to give Kaplan twwtographs for credit toward his
RRRK legal bill. Correspondence between the twanimiguously reveals that Witek gave
Kaplan 2Peter Likphotographs valued at $5000 each ($10,000) for RIRBal work. See
EIR/DK 000204). In an email, Kaplan acknowledgesng Witek account credit and proceeded
to provide Witek with a credit on his firm bill fahe exact amount of $10,00&geEIR/DK
000205). This only became known to Rasco duriegctirrent dissolution suit through
discovery. The $10,000 value of the art belongetthé¢ firm, not to Kaplan alone, and he had an
obligation to share that with his partners.

Recommended: Kaplan owes RRRK $10,000.00



4. Isolina Azagoury Receivable

When RRRK was formed, each of the partners ageeedritribute $250,000 in accounts
receivable to the firm for a total contribution®#50,000. One of the accounts receivable was of
an original Kaplan client, Isolina Azagoury (“Azagg account”), which came in at $70,018.26.
On January 8, 2009, Azagoury paid DKPA $100,242 3tead of making a payment of
$70,018.26 to RRRK, Kaplan transferred $31,65008Bi¢ firm. SeeRRR 001928-1940).

Kaplan has not offered any credible evidence tbfyugaying any amount less than the full
amount due to RRRK for later proportional distribat

Rather, the credible evidence establishes that WRasco and Rosenthal found out about
the underpayment, they reached out to Kaplan tonale the Azagoury account. According to
Rasco and Rosenthal, Kaplan said it was his mistallevould ultimately pay back the
partnership. Kaplan did not pay RRRK.

Recommended: Kaplan owes RRRK $38,367.43
5. Miscellaneous Receivable True-Up Due

At the beginning of the partnership, each partres t@ provide $250,000 worth of
accounts receivable. Kaplan's tally of accounteiable actually came in at $269,815.12,
meaning he was entitled to get back $19,81532eRRR001930). However, a review of the
records reveals that Kaplan withdrew $52,641.94cobunts receivable from his initial batch,
reducing his accounts receivable to $217,173.08pla&h thus received $32,826.91 more than he
was entitled to from the accounts receivable wiiladil he made. That amount is due to RRRK.

Recommended: Kaplan owes RRRK $32,826.79.
6. Rosario Vythoulkas Barter and Write-off

This is a clear bartering arrangement with a fitiant to Kaplan’s benefit. Kaplan sent a
$1,190.26 firm invoice to firm client Rosario Vythigas, owner of a dog grooming company,
and asked Ms. Vythoulkas whether she “would likbaater,” in lieu of payment, for services in
connection to Kaplan’'s two dogsS€eRRR 002613). Kaplan reduced the client’s billrotre
next 8 months by $120 a month until the bill wadueed to zero.SeeRRR 002614). At
Kaplan’s deposition, he was asked whether Rosentaglentitled to the benefit of the dog
grooming services of the client equally as he thdesRosenthal owned 3 dogs at the time.
Kaplan answered that he did not know at the timseRthal owned any dogs. The benefit of
such bartering agreement belonged to the firmian&iaplan alone; therefore that amount is due
to the firm.

Recommended: Kaplan owes RRRK $1,190.26

7. Brett Friedman Barter and Write-off



Over an extended period, RRRK firm client Breteirnan provided Kaplan with
expensive tickets to certain events (i.e., SOBEiWagickets) in exchange for RRRK services.
There are numerous email strings between KaplarFeasadman where Kaplan offered and
Friedman agreed to invoice Kaplan tickets in refarrKaplan crediting the value of those
tickets against his RRRK accourfeeEIR/DK 000189-00194). The worst part of thishait
Friedman was a paying client who could afford tg.p&et Kaplan decided to enter into this
bartering agreement that would primarily benefihho the detriment of RRRK.

No good explanation was provided as to why thiaragement would not constitute a
bartering agreement or why Kaplan was entitledxtdusively benefit from that arrangement.
Kaplan explains that Friedman was a pro bono ¢liemvever, other than Kaplan’s statement to
that effect, nothing in this relationship suggestedas a pro bono relationship for a client who
could afford to pay. Clearly the benefit of suchaatering agreement belonged to the firm, not
to Kaplan alone. Rasco submits that the beneftajplan amounted to $16,398.97.

However, Rasco and Rosenthal were given some séttiekets. Rasco admits that he
and Rosenthal in fact each received 2 tickets &adiwo years, totaling $1,400. My calculation
revealed that the total due from Kaplan is $10,88,7counting the various credits to the client
and the tickets to Rasco and Rosenth&keEIR/DK 000189-00194). Rasco contends that an
account receivable of $18,430.60 remained whendfalelft the firm, which he believes Kaplan
likely collected through the same bartering agre@nmend therefore RRRK is owed $18,430.60.
While that may be true, given Kaplan’'s patternarauct, there is no basis to support that in the
reviewed documents. Therefore, the amount is chpp&10,057.38.

Recommended: Kaplan owes RRRK $10,057.38
8. Harriet Shmuel Barter and Write-off

Firm client Harriet Shmuel, owner of a school unifiostore, became unable to pay her
dissolution of marriage bill, which totaled abod6$70.18 as of September 2013. Kaplan (and
his partner Liliana Loebl) began writing off Ms.8hel's balance from about early 2016 until
November 2016. JeeRRR 005254-5255). Kaplan also gave various @ddithe client
throughout the years. According to Rasco, theits@d the write-offs were in exchange for
credits at the client’s local school uniform starel therefore RRRK is entitled to the sum total
of write-offs and credits, totaling about $23,416.4

Emails between Kaplan and the client indicate aexdeedits were in fact given to the
client. Although Kaplan’s pattern of engaging @tet bartering is clear, there is no
documentary support to conclude this large wrifenafs as a result of the bartering arrangement.
Upon reviewing the billing statements, Rasco coasdtiat the total amount of provable credits
came up to at most $1,838.00. Therefore, withaartenmKaplan’s debt to RRRK in connection
to this client is $1,838 (not $23,416.42)

Recommended: Kaplan owes RRRK $1,838.00

9. Jeana Weinberg Payment to Daniel Kaplan
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RRRK client Jeana Weinberg paid $3,500 directligaplan (individually) on or about
February 2014. Kaplan then proceeded to writé\dfnberg’s account balance of $4,446.07,
including the $3,500 direct payment to hinse€RRR 005257). Kaplan provides no good
explanation for this write-off; therefore it is odvéo the partnership.

Recommended: Kaplan owes RRRK $4,446.07
10.Clark Hall Barter and Write-off

This is a clear bartering agreement with a firrerito Kaplan’s benefit. Right before
the firm break-up, RRRK client Clark Hall and Kaplangaged in unmistakable bartering for
legal services in exchange for Hall to do “tile Wobior Kaplan. At one point, Kaplan wrote:
“I’'m disappointed that you still have not done the work that you agreed to do for me. | have
gotten the State Attorney off the case and am moavposition to finalize your divorce.” | have
spent a substantial amount of time and money atgamd your mess...” JeeRRR 001944-
1945). Kaplan was certainly not referring to RRRile work” as Clark did not perform such
work for RRRK. Kaplan thereafter cancelled a scited hearing in the matter and wrote off
Hall's entire bill of $4,468.82. Clearly, the beneif such bartering agreement belonged to the
firm, not to Kaplan alone.

Recommended: Kaplan owes RRRK $4,468.82
11.Oliver Nicholich Barter and Write-off

Not long after RRRK'’s break-up, firm client OlivBlicholich sent an email to Kaplan
stating that “...just want to touch base with you aed if we can clear up the last bill that | owe
you... | left unpaid a little over 5K so that you capply and use in my Gallery..."SéeEIR/DK
000206). Up to the time of that email, Nicholickdhin fact been a RRRK firm paying client,
according to RRRK'’s books, but left the unpaid ba&of $6,390 with RRRK after February
2016. GeeRRR 005258). The benefit of such bartering agesgrbelonged to the firm, not to
Kaplan alone.

Rasco admitted to me that only $700 is the offsepnly $700 of art work was given to
Kaplan, based upon a conversation with Nicholich.

Recommended: Kaplan owes RRRK $700.00

12.Jill Singer Mortgage Assignment to Kaplan Indivitlya

On or about May 6, 2015, about a year before thakup of RRRK, Kaplan received a
mortgage pursuant to a settlement agreement ofif loéfRRRK client Jill Singer for $55,000,
without ever mentioninghat to his partners.SeeEIR/DK 000177-000179, RRR 001941-

1943). Kaplan went on to reduce the client’s actoeceivable the exact amount of $55,000,
again without disclosing the mortgage to his pagnénce this was discovered, Kaplan was
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asked to reassign the mortgage to RRRK, but heedfand to this day has not done so. Again
this clearly belongs to RRRK and not to Kaplan ahduld be reassigned to RRRK.

Recommended: Kaplan owes RRRK $55,000.00
13.Valerie Acebal Order

On October 27, 2016, just days before announcisgvithdrawal from RRRK, Kaplan
entered into a settlement agreement and obtaicedra order directing RRRK family law client
Valerie Aceba’s attorney’s fees, $35,000, be paiectly to Kaplan, individually. $ee
DKPA/EIR 000670-685). This is RRRK income whichgtan should have never been assigned
to himself to begin with. Yet Kaplan has refusedddirect payment to RRRK, even though this
is RRRK money.

Recommended: Kaplan owes RRRK $35,000.00
14.Katherine Fleishchman

This is an account of RRRK client for which Kapkid work during his last month with
RRRK and after RRRK’s break-up. Kaplan’'s ledgesved work billed in November for about
$3,817.50. However, Kaplan blacked out a substhpéirt of the ledger showing additional
work had been done. Whatever money collected duhe time at RRRK to the very last day
belongs to RRRK. | specifically asked Kaplan toypde me with an un-redacted copy of the
billing records for the account, how much was diléand ultimately collected; Kaplan did not
respond.

According to Rasco, Kaplan promised to settle élesisount with RRRK for $7,500. |
have not been able to confirm this representatimrefore, for current purposes, only $3,817.50
is due to RRRK.

Recommended: Kaplan owes RRRK $3,817.50

15. Francis Simac

This is another account where an RRRK client weaned during the RRRK partnership
in November 2016, with a retainer check of $3,58@ain, whatever money was collected
during the time at RRRK or whatever money was ehthe&ing that time belongs to RRRK.

Recommended: Kaplan owes RRRK $3,500.00

16.Achikam Yogev and Jorge Mujica

These two are another set of accounts where RRIRKtslwere retained during the
RRRK partnership, with retainer checks of $7,500 &h,000 respectively.SEeEIR/DK

000148). Again this money within the partnershipeibelonged to RRRK. The $1,000 check,
however, was dated “12/1/16”, therefore that wilt be charged to Kaplan.
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Recommended: Kaplan owes RRRK $7,500.00
17.Miscellaneous Partner Expense True-ups

Rasco has submitted a ledger for the years ofahmgrship (2009-2016) with the total
compensation and credit card expenditures of eadhgy. SeeAugust 30, 2017 letter to
Special Magistrate (with Ledger Exhibit A)). Acdarg to the ledger, Rosenthal received
$1,584,029.64 (including credit cards expenditafe®40,847.71); Rasco received
$1,553,411.00 (including credit cards of $42, 63%.4nd Kaplan received $1,591,296.25
(including credit cards expenditures of $56,401.1d&pling $4,728,736.89 of compensation. Of
the $4,728,736.89 amount, each partner was entdlede third, at $1,576,245.63. This
submission from Rasco remains completely unrebditted Kaplan. Anything any partner
received beyond what that partner was entitled towed to the partnership. Under these
circumstances, Rosenthal owes RRRK $7,784.01 apthK@wes RRRK $15,050.62.

Recommended: Kaplan owes RRRK $15,050.62
Recommended: Rosenthal owes RRRK $7,784.01

18.Health Insurance Premiums True-up

Kaplan contends that he is entitled to paymenbimection to disproportionate health
insurance premiums paid on behalf of Rasco. Tiseme question that the insurance premiums
toward the latter years of RRRK (2014-2016) weesatgr for Rasco and Rosenthal as compared
to Kaplan's. However, according to Rasco, from 2008ugh 2013, Kaplan’s wife and sister
were dependents on Kaplan’s health insurance,l@yddame off Kaplan’s insurance in 2014.

At the end of the day, to the extent that the entine before 2014, RRRK was paying for
premiums that supported Kaplan's wife and sistes,excess payments to Rasco and Rosenthal
premiums more or less cancel each other out. Ateopartnership agreement among the
partners, according to Rasco and Rosenthal, whatrtburance premiums were one area that the
partners agreed no true up was necessary. Naoprisetherefore warranted for insurance
premiums.

Recommended: Health Insurance True up is $0.00.

Based upon the above, the undersigned finds aaminmmends that Kaplan owes RRRK a
total of $234,355.05 and Rosenthal owes RRRK $70484Claims not addressed in this Report
were either beyond the time period referred byGbart, not presented, or presented but not
substantiated by the parties.

IT 1S SO RECOMMENDED.

/sIMarkenzy Lapointe
MARKENZY LAPOINTE
Special Magistrate
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