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Michael D. Vick (the “Debtor”) proposes the following plan of reorganization (the 

“Plan”) pursuant to section 1121(a) of Title 11 of the United States Code (the “Bankruptcy 

Code”): 

All Holders of Claims are encouraged to read the Plan and the accompanying Disclosure 

Statement before voting to accept or reject the Plan. 

Subject to the restrictions on modifications set forth in section 1127 of the Bankruptcy 

Code and those restrictions or modifications set forth in the Plan, the Debtor reserves the right to 

alter, amend or modify the Plan one or more times before its substantial consummation. 

ARTICLE I 

DEFINITION AND CONSTRUCTION OF TERMS 

The capitalized terms set forth below shall have the following meanings: 

1.1 Abandoned Actions means those Third Party Claims that may be abandoned by 

the Liquidating Trustee to the Debtor. 

1.2 Administrative Expense Claim means any right of payment of cost or expense 

of administration specified in section 503(b) of the Bankruptcy Code. 

1.3 Administrative Expense Tax Claim means a liability to a governmental unit for 

taxes (and for interest or penalties related to such taxes) for the tax year or period which ends 

within the period from and including the Petition Date through and including the Effective Date.   

1.4 Allowed means, with respect to a Claim, that the Claim has been allowed as 

provided in the Bankruptcy Code, a Final Order or this Plan. 



 3 

1.5 Allowed Claim means a Claim that is Allowed.  An Allowed Claim:  (x) includes 

a previously Disputed Claim to the extent it becomes Allowed; and (y) shall be net of any setoff 

amount of any claim that may be asserted by the Debtor against the Holder of such Claim, which 

shall be deemed to have been setoff in accordance with the provisions of this Plan.   

1.6 Allowed DOL Claim  means the claim of the DOL in the amount agreed to in the 

consent judgment to be filed in the civil action pending in the United States District Court for the 

Eastern District of Virginia, Newport News Division, captioned Solis v. Vick, et. al, case number 

4:09 CV 37. 

1.7 Applicable Federal Rate means the prescribed rates of interest published 

monthly by the United States Treasury as revenue rulings pursuant to Section 1274(d) of the 

Internal Revenue Code to calculate imputed interest rates for federal income tax purposes. 

1.8 Assets means all property of the Estate as defined in section 541 of the 

Bankruptcy Code. 

1.9 Available Cash means all Cash on hand with the Debtor or the Plan Agent after 

payment of or creation of necessary reserves for secured, administrative, and priority claims, if 

any. 

1.10 Avoidance Actions means all claims, actions, causes of action, rights and 

remedies arising under, relating to, or similar to chapter 5 of the Bankruptcy Code, or any 

applicable law governing fraudulent conveyances, fraudulent transfers or preferences, whether or 

not the remedy available or sought is avoidance of a transfer or obligation. 
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1.11 Ballot means each of the voting forms to be distributed with the Plan and the 

Disclosure Statement to Holders of Claims in Classes that are impaired under the terms of the 

Plan and are entitled to vote to accept or reject the Plan. 

1.12 Bankruptcy Case means the case commenced by the filing of a voluntary 

petition on the Petition Date by the Debtor under chapter 11 of the Bankruptcy Code, which case 

is pending before the Bankruptcy Court. 

1.13 Bankruptcy Code means Title 11 of the United States Code, as now in effect or 

hereafter amended, as applicable to the Bankruptcy Case. 

1.14 Bankruptcy Court  means the United States Bankruptcy Court for the Eastern 

District of Virginia, Newport News Division. 

1.15 Bankruptcy Rules means, collectively, the Federal Rules of Bankruptcy 

Procedure and the Local Rules of the Bankruptcy Court as now in effect or hereafter amended, as 

applicable to the Bankruptcy Case. 

1.16 Bar Date means November 28, 2008, the date established by Order by which all 

Claims (other than Administrative Expense Claims and Claims not listed as disputed, contingent, 

or unliquidated) must be filed in order to be Allowed in the Bankruptcy Case. 

1.17 Business Day means any day except a Saturday, Sunday, or “legal holiday” as 

such term is defined in Bankruptcy Rule 9006(a). 

1.18 Carlas Hope Property means the real property and improvements located at 

3720 W. Carlas Hope, Williamsburg, Virginia. 
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1.19 Cash means cash and cash equivalents, including but not limited to bank deposits, 

checks, and other similar items. 

1.20 Claim has the meaning given it section 101(5) of the Bankruptcy Code. 

1.21 Class means a group of Claims described in Article III of the Plan. 

1.22 Committee means the Official Committee of Unsecured Creditors appointed in 

the Bankruptcy Case by the Office of the United States Trustee on July 16, 2008, pursuant to 

section 1102 of the Bankruptcy Code, as it may be composed from time to time. 

1.23 Confirmation  means the approval by the Bankruptcy Court of the Plan in 

accordance with the provisions of chapter 11 of the Bankruptcy Code, as effectuated by the 

Confirmation Order. 

1.24 Confirmation Date means the date on which the Clerk of the Bankruptcy Court 

enters the Confirmation Order on the docket of the Bankruptcy Court. 

1.25 Confirmation Hearing  means the hearing at which the Bankruptcy Court enters 

the Confirmation Order. 

1.26 Confirmation Order  means the order of the Bankruptcy Court confirming the 

Plan pursuant to section 1129 of the Bankruptcy Code. 

1.27 Contributed Notes and Investments means:  (a) that the proceeds of that certain 

promissory note made by Etheridge Investments, LLC, dated August 27, 2007, and payable to 

Kijafa Frink in the original principal amount of $275,000; (b) that certain term note made by 

Atlantic Wine & Spirit/Sandy Springs, LLC and the Tasting Room/Sandy Springs, LLC and 
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payable to Kijafa Frink in the original principal amount of $350,000; (c) the insurance policy 

settlement proceeds payable to Brenda Boddie; and (d) any and all other notes, instruments, 

insurance policies, investments or property (excluding the property listed on Schedule 8.4 to the 

Plan) transferred to them by, or on behalf of, the Debtor from July 8, 2006 through the Effective 

Date, all of which shall be deemed a Plan Asset.  Schedule B is a list of most of the Contributed 

Notes and Investments. 

1.28 Creditor  means the Holder of a Claim. 

1.29 Creditors’ Representative(s) means the individuals or entities selected by the 

Committee to serve subsequent to the Effective Date in connection with the Liquidating Trust. 

1.30 Darlington Run Property  means the real property and improvements located at 

2927 Darlington Run, Duluth, Georgia. 

1.31 Debtor and Debtor-in-Possession mean Michael D. Vick. 

1.32 Debtor Professionals means:  (a) Crowell & Moring, LLP, and Kaufman & 

Canoles, a professional corporation, attorneys; (b) Eisner, LLP, accountant and financial advisor; 

and (c) Dresner Valuation Services, forensic accountant.  

1.33 Disclosure Statement means the disclosure statement accompanying this Plan 

prepared by the Debtor and approved by the Bankruptcy Court pursuant to section 1125 of the 

Bankruptcy Code. 

1.34 Disputed Claim means that portion (including, when appropriate, the whole) of a 

Claim to which a timely objection has been filed in accordance with this Plan, the Bankruptcy 
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Code, the Bankruptcy Rules, or the Local Rules, which has not been withdrawn or determined by 

a Final Order.  At such time as a Disputed Claim is disallowed by a Final Order, such Claim 

shall no longer be considered a Claim for any purpose under this Plan. 

1.35 Distribution  means the distributions to Creditors under the Plan. 

1.36 DOL  means the United States Department of Labor. 

1.37 Effective Date means the later of:  (a) the first Business Day upon which all 

conditions to effectiveness of the Plan are satisfied or waived as provided in Article X; or (b) the 

first Business Day of the month that falls at least thirty (30) days after entry of the Confirmation 

Order. 

1.38 Estate means the Debtor’s property as defined in section 541 of the Bankruptcy 

Code. 

1.39 Final Order  means an Order that has not been reversed, stayed, modified, or 

amended, and as to which:  (a) the time to appeal, seek review or rehearing, or petition for 

certiorari has expired and no timely filed appeal or petition for review, rehearing, remand or 

certiorari is pending; or (b) any appeal taken or petition for certiorari filed has been resolved by 

the highest court to which the order or judgment was appealed or from which certiorari was 

sought. 

1.40 General Priority Claim  means any Allowed Claim entitled to priority pursuant 

to section 507(a) of the Bankruptcy Code, other than:  (a) an Administrative Expense Claim; 

(b) an Administrative Tax Claim; or (c) a Priority Tax Claim. 
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1.41 General Unsecured Claims means all Claims, other than Secured Claims, 

Administrative Expense Claims, Administrative Tax Claims, General Priority Claims and 

Priority Tax Claims.   

1.42 Governor’s Pointe Property means the real property and improvements located 

at 232 Wentworth Court, Suffolk, Virginia. 

1.43 Haywagon Trail Property means the real property and improvements located at 

21 Haywagon Trail, Hampton, Virginia. 

1.44 Holder means the owner of any Claim. 

1.45 Impaired  has the meaning given it in section 1124 of the Bankruptcy Code. 

1.46 Income Contribution Termination Date means the earlier of:  (a) distribution to 

the Holders of Allowed Class 3 Claims in an amount equal to 100% of their Allowed Claims 

without interest; or (b) the end of the Payout Period. 

1.47 IRS means the Internal Revenue Service. 

1.48 Legal Fees means, with respect to any engagement of any attorney by a client, 

reasonable market-based fees incurred by the attorney on behalf of the client. 

1.49 Litigation Costs means, with respect to any engagement, reasonable market-

based expenses other than Legal Fees incurred by attorneys on behalf of a client in connection 

with the engagement. 

1.50 Liquidating Trust  means the liquidating trust established pursuant to section 5.2 

of the Plan. 
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1.51 Liquidating Trust Agreement  means the agreement that establishes and governs 

the Liquidating Trust, substantially in the form annexed as Schedule D. 

1.52 Liquidating Trustee means Joseph J. Luzinski or any successor appointed 

pursuant to the Liquidating Trust Agreement. 

1.53 Modified Gross Income means adjusted gross income reported on page 1 of the 

U.S. Individual Income Tax Return, Form 1040 (line 37 for tax year 2008), decreased or 

increased as follows: 

(a) decreased 

(i) to the extent that adjusted gross income reported in connection 
with a pass through entity (other than an entity described in (c) 
below) exceeds the cash distributions received from such pass 
through entity. 

(ii)  to the extent of any income received from any Abandoned Actions. 

(iii)  to the extent of any income attributable to a sale or transfer of the 
Haywagon Trail Property. 

(b) increased  

(i) to the extent that adjusted gross income reported in connection 
with any pass through entity (including the entities described in (c) 
below) is less than the cash distributions received from such pass 
through entity. 

(ii)  to the extent of the value of all payments, benefits, or services that 
the Reorganized Debtor or Reorganized Debtor Affiliates (as 
defined herein) have made, extended, or provided to Reorganized 
Debtor or his alter egos, relatives, or other insiders for any 
purpose, and that have been treated as deductible expenses from 
the adjusted gross income of the Reorganized Debtor or 
Reorganized Debtor Affiliates. 
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(c) the deduction provided in subsection (a)(i) above shall not apply to the 
following entities: 

(i)  an entity created or controlled by the Reorganized Debtor or a 
Reorganized Debtor alter ego; 

(ii) an entity in which the Reorganized Debtor or his alter ego holds a 
majority of the ownership interest of such entity; or  

(iii) an entity through which the Reorganized Debtor conducts business 
or provides services. 

(d) The entities described in subsections (c)(i)-(iii) above are collectively 
referred to in this definition as “Reorganized Debtor Affiliates.” 

 
1.54 Net Proceeds means the proceeds from the sale or liquidation of an Asset, minus 

reasonable and customary closing costs.  Closing costs shall include, without limitation, 

professional fees, brokerage fees and any non-exempt transfer taxes or fees. 

1.55 Net Recovery means, with respect to Abandoned Actions, all money and all 

benefits measurable or payable in money, received on account of any settlement, recovery, or 

judgment entered, less:  (a) Legal Fees and Litigation Costs incurred in connection with the 

Abandoned Action; and (b) applicable income taxes that will be incurred by the Debtor for the 

settlement, recovery, or judgment. 

1.56 Non-Debtor Administrative Expense Claim means an Administrative Expense 

Claim other than claims of Debtor Professionals. 

1.57 Non-Debtor Professionals means Willcox & Savage, P.C., Protiviti, Inc., and 

James Mintz Group, Inc. 

1.58 Order  means an order, judgment, or decree of the Bankruptcy Court as entered 

on its docket. 
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1.59 Payout Period means the period January 1, 2010 through December 31, 2015, 

unless the Liquidating Trustee makes an election under section 5.3.1 of the Plan to fix the payout 

period as January 1, 2009 through December 31, 2014, plus (in either case) the Tail Period, if 

applicable. 

1.60 Pending Actions means those Third Party Claims brought by the Debtor prior to 

July 1, 2009 and not resolved by entry of a Final Order by the Effective Date.  Pending Actions 

are Plan Assets. 

1.61 Person has the meaning ascribed to it in section 101(41) of the Bankruptcy Code. 

1.62 Petition Date means July 7, 2008, the date on which the Debtor commenced the 

Bankruptcy Case. 

1.63 Plan means this plan of reorganization together with any amendments or 

modifications as the Debtor, with the Committee’s approval, may file (such amendments or 

modifications only being effective if approved by order of the Bankruptcy Court). 

1.64 Plan Agent means Development Specialists, Inc., Miami, Florida. 

1.65 Plan Assets means all Assets (and proceeds of the Assets) and Contributions 

Notes and Investments other than:  (a) all future earnings of the Reorganized Debtor; 

(b) Retained Assets; and (c) Trust Assets.  Plan Assets include Pending Actions. 

1.66 Plan Termination Date means the earlier of: (a) distribution to the Holders of 

Allowed Class 3 Claims in an amount equal to 100% of their Allowed Claims without interest; or 

(b) six (6) months after the end of the Payout Period. 
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1.67 Post-Confirmation Income Contributions means those sums payable pursuant 

to section 5.3 of the Plan. 

1.68 Priority Claim  means an Allowed Claim entitled to priority pursuant to section 

507 of the Bankruptcy Code. 

1.69 Priority Tax Claim  means an Allowed Priority Income Tax Claim or an Allowed 

Priority Real Estate Tax Claim.  Priority Income Tax Claim  means unsecured Allowed Claims 

entitled to priority pursuant to § 507(a)(8)(A) of the Bankruptcy Code, including interest 

(whether accrued before or after the Effective Date) and penalties (whether assessed or after the 

Effective Date), if any to the extent of such priority.  Priority Real Estate Tax Claim means an 

Allowed Claim entitled to priority pursuant to section 507(a)(8)(B) of the Bankruptcy Code. 

1.70 Pro Rata Share means, with respect to the Holder of any Claim in a particular 

Class, a fraction equal to such Holder’s Claim divided by the total amount of all Claims in the 

Class. 

1.71 Professionals or Professional Persons means Persons retained or to be 

compensated pursuant to sections 327, 328, 329, 330, 503(b) or 1103 of the Bankruptcy Code. 

1.72 Reorganized Debtor means the Debtor as of the Effective Date. 

1.73 Retained Assets means Retained Real Estate, Retained Personalty, and 

Abandoned Actions. 

1.74 Retained Personalty means the tangible and intangible property listed on 

Schedule A and on Schedule A-1. 
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1.75 Retained Real Estate means the Haywagon Trail Property. 

1.76 Secured Claim has the meaning ascribed to it section 506 of the Bankruptcy 

Code. 

1.77 Tail Period shall have the meaning ascribed in section 5.3.3 of the Plan. 

1.78 Third Party Claims  means any and all claims, debts, demands, rights, defenses, 

actions, causes of action, suits, contracts, agreements, obligations, accounts, defenses, setoffs, 

powers, privileges, licenses, and franchises of any kind or character whatsoever, known or 

unknown, suspected or unsuspected, matured or unmatured, direct or derivative, whether arising 

prior to, on or after the Petition Date, in contract or in tort, at law or in equity, or under any other 

theory of law, of the Debtor or his Estate against third parties.  It includes, but is not limited 

to:  (a) rights of setoff, counterclaim, or recoupment, and claims on contracts or for breaches of 

duties imposed by law; (b) the right to object to Claims, except as provided in this Plan; 

(c) claims pursuant to Bankruptcy Code section 362; (d) such claims and defenses as fraud, 

mistake, duress, and usury; (e) all Avoidance Actions; (f) the right to redeem the real property 

owned by Seven Charms Farm, LLC; and (g) the action against Charles Reamon to recover his 

purported ownership interest in the Surry Farm. 

1.79 Trust Assets means:  (a) Post-Confirmation Income Contributions; (b) the 

Governor’s Pointe Property; (c) Third Party Claims (excepting Pending Actions); and (d) all 

sums delivered to the Liquidating Trustee by the Plan Agent. 
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1.80 Trust Termination Date shall mean the date specified in the Liquidating Trust 

Agreement as the date upon which the affairs of the Liquidating Trust have been wound up and 

the Liquidating Trustee is discharged from his obligations. 

1.81 Unclaimed Property means any Cash or other property unclaimed on or after the 

Effective Date or any date on which a Distribution would have been made in respect of the 

relevant Allowed Claim.  Unclaimed Property shall include:  (a) checks and other property 

returned as undeliverable without a proper forwarding address; (b) funds for uncashed checks; 

and (c) checks not mailed or delivered because no address to mail or deliver such property was 

available. 

1.82 United States Trustee means the Office of the United States Trustee for the 

Eastern District of Virginia. 

1.83 West Creek Court Property means the real property and improvements situated 

located at 5108 W. Creek Court, Suffolk, Virginia. 

1.84 Other terms.  Any capitalized term that is not defined shall have the meaning 

ascribed to that term, if any, in the Bankruptcy Code. 

Construction of Certain Terms. 

(a) The words “herein,” “hereof,” “hereto,” “hereunder,” and others of similar import 

refer to the Plan as a whole and not to any particular section, subsection, or clause contained in 

the Plan. 
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(b) Wherever from the context it appears appropriate, each term stated in either the 

singular or the plural shall include the singular and the plural.  Pronouns stated in the masculine, 

feminine, or neuter gender shall include the masculine, the feminine, and the neuter. 

(c) Captions and headings to articles and sections of the Plan are inserted for 

convenience of reference only and are not intended to be a part, or to affect the interpretation, of 

the Plan. 

(d) The rules of construction in section 102 of the Bankruptcy Code shall apply, 

unless superseded in this Plan or in the Confirmation Order. 

(e) Any reference in the Plan to an existing document or exhibit means such 

document or exhibit as it may have been amended, restated, modified or supplemented as 

permitted in this Plan. 

(f) In computing any period of time prescribed or allowed by the Plan, the provisions 

of Bankruptcy Rule 9006(a) shall apply. 

(g) Any reference in the Plan to a “Secured” Claim, Allowed or not Allowed, is 

without prejudice to the right of the Debtor or any party in interest to seek surcharge under § 506 

of the Bankruptcy Code.  
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ARTICLE II 

 

TREATMENT OF PRIORITY CLAIMS 

2.1 Bar Dates for All Administrative Expense Claims. 

2.1.1 Orders Required and Bar to Recovery.  All requests for the payment of an 

Administrative Expense Claim are subject to the authorization and approval of the Bankruptcy 

Court.  Holders of Administrative Expense Claims that do not file a request by the applicable bar 

date are forever barred from asserting such Claims.  Any objections to an Administrative 

Expense Claim shall be filed in accordance with the Bankruptcy Rules and the Local Rules. 

2.1.2 General Bar Date.  Except as provided in section 2.1.3, a request for the payment 

of an Administrative Expense Claim must be filed with the Bankruptcy Court and served on all 

parties entitled to notice not later than thirty (30) days after the Effective Date.   

2.1.3 Administrative Expense Tax Claims Bar Date.  Pursuant to 11 U.S.C. 

§ 503(b)(1)(D), there shall be no bar date for Administrative Expense Tax Claims for the IRS or 

the Commonwealth of Virginia, Department of Taxation (the “Virginia Department”) or the 

Georgia Department of Revenue (“Georgia Department”).   
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2.2 Administrative Expense Claims. 

2.2.1 Non-Debtor Professionals’ Administrative Expense Claims.   

  (a) The Debtor or the Plan Agent shall pay from Plan Assets the Allowed 

Claims of Non-Debtor Professionals on the later of:  (i) the Effective Date; or (ii) the date such 

Claim (or portion thereof) is Allowed. 

  (b) The foregoing notwithstanding, the Non-Debtor Professionals have agreed 

to payment of their Allowed Claims as follows:  At least $800,000 of their Allowed Non-Debtor 

Administrative Expense Claims will be paid pro rata on the Effective Date.  If sufficient funds 

remain available on the Effective Date, then they shall be used to pay the remaining Non-Debtor 

Professionals Allowed Claims.  The difference (if any) between the aggregate Non-Debtor 

Professionals Allowed Claims and the amount actually paid on the Effective Date (the “Deficit”) 

will be paid by the Plan Agent from the Net Proceeds from the liquidation of Plan Assets, as and 

when cash is available.  If payments from the proceeds of the liquidation of Plan Assets do not 

result in the full payment of the Deficit, then the Reorganized Debtor will pay the balance of the 

Deficit from future income as provided in section 2.2.4. 

2.2.2 Administrative Expense Tax Claims. Administrative Expense Tax Claims shall be 

paid in the normal course of business by the Plan Agent without any requirement of filing or 

allowance by the Bankruptcy Court. 

2.2.3 Debtor Professionals.  The Allowed Administrative Expense Claims of the Debtor 

Professionals shall be paid as follows:   
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 (a) Pre-petition retainers, if any, shall be applied by the Debtor Professionals 

on the later of:  (i) the Effective Date; or (ii) the date their respective Administrative Claims are 

Allowed.   

 (b) After discharging his obligations under section 2.2.1 of the Plan to pay in 

full the Allowed Non-Debtor Administrative Expense Claims, the Plan Agent shall pay the next 

$800,000 of Net Proceeds from the liquidation of Plan Assets to the Debtor Professionals to be 

applied pro rata to their respective Allowed Administrative Expense Claims.   

 (c) After the Plan Agent discharges his obligations under section 2.2.3(b) of 

the Plan, he shall disburse the Net Proceeds from the liquidation of Plan Assets 50% to the 

Liquidating Trustee and 50% to Debtor Professionals until the Allowed Administrative Expense 

Claims of the Debtor Professionals are paid in full, and thereafter 100% to the Liquidating 

Trustee.  The allocation of the Plan Agent’s payments, if any, to Debtor Professionals shall be 

pro rata, unless they otherwise agree.   

 (d) If the Allowed Administrative Expense Claims of the Debtor Professionals 

are not paid in full from the proceeds from the liquidation of Plan Assets, then the Reorganized 

Debtor shall pay the remaining Allowed Administrative Expense Claims of the Debtor 

Professionals from future income as provided in 2.2.4. 

2.2.4 Debtor and Non-Debtor Professional Shortfall.  If there is a shortfall in payment 

of either the Deficit owed on the Allowed Non-Debtor Administrative Expense Claims or 

amounts owed the Allowed Administrative Expense Claims of the Debtor Professionals after all 

Plan Assets are liquidated (the “Shortfall”), then the Reorganized Debtor shall pay those Claims 

first, to any unpaid Allowed Administrative Expense Claims due to the Non-Debtor 
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Professionals and, second, to any unpaid Allowed Administrative Expense Claims due to the 

Debtor Professionals as follows: 

(a) Within sixty (60) days following each year included in the Payout Period, 

and after payment of Post-Confirmation Income Contributions, the Reorganized Debtor will pay 

Modified Gross Income less the sum of:  (i) income taxes calculated at 40% of the Modified 

Gross Income; (ii) $300,000 for the Debtor’s living expenses; and (iii) the Post-Confirmation 

Income Contributions in respect of such year, and pay one-half of the resulting amount toward 

the Shortfall.  

(b) The Reorganized Debtor’s obligation to pay the Shortfall will be 

enforceable only to the extent provided for in section 2.2.4(a), above. 

2.2.5 Quarterly Fees.   

(a) The Liquidating Trustee shall pay all quarterly fees due to the United 

States Trustee on the Effective Date and thereafter, as and when due, until the Bankruptcy Case 

is closed on funds disbursed by the Liquidating Trustee, unless the quarterly fees have previously 

been paid on the funds disbursed. 

(b) The Plan Agent shall pay all quarterly fees due to the United States 

Trustee on the Effective Date and thereafter, as and when due, until the Bankruptcy Case is 

closed on funds distributed by the Plan Agent, unless the quarterly fees previously have been 

paid on the funds disbursed. 

(c) The Debtor or the Reorganized Debtor, as the case may be, shall pay all 

quarterly fees due to the United States Trustee on the Effective Date and thereafter, as and when 
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due, until the Bankruptcy Case is closed on funds disbursed by the Debtor or the Reorganized 

Debtor, as the case may be, unless the quarterly fees previously have been paid on the funds 

disbursed. 

2.3 Other Priority Claims . 

2.3.1 Real Estate Tax Claims.   

 (a) Real Estate Tax Claims arising from the Surry Farm, the Darlington Run 

Property, the West Creek Property, and the Carlas Hope Property shall be paid by the Plan Agent 

at the closing of the sale of each property from the proceeds of such sale as provided in 

section 5.1 of the Plan.  Each property shall be responsible only for the Real Estate Tax Claim 

attributable to that property.   

 (b) Real Estate Tax Claims arising from the Haywagon Trail Property shall be 

paid by the Reorganized Debtor from Retained Assets or his future income (not including the 

Post-Confirmation Income Contributions), if he elects to retain that property.  If he elects to 

relinquish the property, the Real Estate Tax Claim shall be paid by the Plan Agent at the closing 

of the sale of the property as provided in section 5.1 of the Plan. 

 (c) Real Estate Tax Claims shall accrue interest, at the lower of the applicable 

state interest rate or the Applicable Federal Rate, from the Petition Date until paid in full. 

2.3.2 Income Tax Claims.  There are three Holders of Priority Income Tax Claims:  the 

IRS, the Virginia Department and the Georgia Department. 
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(a) The Priority Income Tax Claims shall be secured by a lien on the 

Governor’s Pointe Property.  It has a tax assessed value of approximately $1,500,000 and, save 

and except real estate taxes, is otherwise unencumbered.  In exchange for the additional 

collateral, the IRS shall release its lien on:  (i) the proceeds from the sale of the boats of 

approximately $136,000; (ii) $10,000 to be paid by Commonwealth Ventures, LLC for the 

Debtors’ membership interest in Commonwealth Ventures, LLC; (iii) $20,000 to be paid by 

Commonwealth Ventures, LLC as an option fee to purchase various notes owned by the Debtor; 

and (iv) the purchase price to be paid by Commonwealth Ventures, LLC for the purchase of the 

notes.  The IRS will retain its lien on all other collateral. 

(b) Except as provided above, the Priority Income Tax Claims shall be paid, if 

not already paid from the liquidation of Plan Assets or another source, pro rata, from the 

proceeds of the sale of Governor’s Pointe, if the Governor’s Pointe Property is sold within 

eighteen (18) months following the Effective Date.  The Liquidating Trustee may elect to pay the 

Priority Income Tax Claims at any time after the Effective Date. 

(c) If the Priority Income Tax Claims are not paid in full within eighteen (18) 

months following the Effective Date, then the Liquidating Trustee shall commence paying the 

Priority Income Tax Claims in quarterly installments.  The first quarterly installment shall be 

made on the first day of the eighteenth first month following the Effective Date and thereafter on 

the first day of each following quarter.  The last quarterly payment will be due no later than 

five (5) years following the Petition Date.  

(d) Payments due to the IRS shall bear interest from the Petition Date at four 

(4%) percent per annum and those due to the other Holders of a Priority Tax Claim shall bear 
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interest from the Petition Date paid in full at the lower of the applicable state interest rate or at 

the rate of six (6%) percent per annum.  

2.3.3 Other Priority Tax Claims.  All Priority Tax Claims not included in § 507(a)(8) 

shall be paid in full by the Plan Agent or the Debtor on the Effective Date.   

ARTICLE III 

 

CLASSIFICATION OF CLAIMS 

The following is a designation of the Classes of Claims in the Plan.   

3.1 Class 1 shall consist of the Allowed Secured Claims held by Bank of 

America (“B of A”).  Class 1 is divided into four (4) separate sub-classes.   

(a) Class 1(a) shall consist of the Allowed Secured Claim of B of A secured 

by the Darlington Run Property. 

(b) Class 1(b) shall consist of the Allowed Secured Claim of B of A secured 

by the West Creek Property; 

(c) Class 1(c) shall consist of the Allowed Secured Claim of B of A secured 

by the Carlas Hope Property. 

(d) Class 1(d) shall consist of the Allowed B of A secured by the Haywagon 

Trail Property. 

3.2 Class 2 shall consist of the Allowed Secured Tax Claims. 
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3.3 Class 3 shall consist of all Allowed General Unsecured Claims. 

3.4 Class 4 shall consist of all Allowed Secured Claims, other than the Allowed 

B of A Secured Claims and Allowed Secured Tax Claims. 

3.5 Class 1, Class 2, Class 3 and Class 4 are impaired under the Plan and all 

Holders of Allowed Claims in each Class are entitled to vote on the Plan1.  If there are no 

creditors in a class at commencement of the Confirmation Hearing, that class shall no 

longer exist. 

ARTICLE IV 

 

TREATMENT OF CLAIMS 2 

4.1 Class 1 Claims. 

(a) Class 1(a) Secured Claim.  The Allowed Class 1(a) Secured Claim shall be 

paid from the proceeds of the sale of the Darlington Run Property, as provided in section 5.1 of 

the Plan.  The Net Proceeds must be sufficient to satisfy B of A Allowed Class 1(a) Secured 

Claim.  The sale will be subject to the B of A deed of trust, which will be satisfied at closing.   

 If an offer of purchase is less than the Allowed Claim 1(a) Secured Claim, the 

offer must be forwarded to B of A and its counsel for review.  Only with the express written 

consent of B of A can a “short” sale proceed.   

                                                 
1 Notwithstanding the foregoing, Claims that are Disputed Claims are not entitled to vote on the Plan unless an order 
authorizing such Holder of the Disputed Claim to vote is entered by the Court. 
2 To the extent that any property serving as collateral for a Secured Claim is sold prior to Confirmation, then that 
Secured Claim shall be paid in accordance with any applicable sale order, as opposed to the terms of this Plan.  
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 If the Net Proceeds from the sale of the Darlington Run Property are not sufficient 

to pay the Allowed Class 1(a) Secured Claim in full, the unpaid portion of the Claim shall be 

treated as a Class 3 Claim. 

 If on or before October 1, 2009, the Darlington Run Property has not been sold or 

the B of A’s Allowed Class 1(a) Secured Claim has not been paid in full, then B of A shall have 

relief from the discharge injunction with no further notice, opportunity for objection or order 

required. 

(b) Class 1(b) Secured Claim.  The Allowed Class 1(b) Secured Claim shall 

be paid from the proceeds of the sale of the West Creek Property, as provided in section 5.1 of 

the Plan.  The Net Proceeds must be sufficient to satisfy B of A’s Allowed Class 1(b) Secured 

Claim.  The sale will be subject to the B of A deed of trust, which will be satisfied at closing.   

 If an offer of purchase is less than the Allowed Claim 1(b) Secured Claim, the 

offer must be forwarded to B of A and its counsel for review.  Only with the express written 

consent of B of A can a “short” sale proceed.   

 If the Net Proceeds from the sale of the West Creek Property are not sufficient to 

pay the Allowed Class 1(b) Secured Claim in full, the unpaid portion of the claim shall be treated 

as a Class 3 Claim. 

 If on or before October 1, 2009, the West Creek Property has not been sold or the 

B of A Class 1(b) Secured Claim has not been paid in full, then B of A shall have relief from the 

discharge injunction with no further notice, opportunity for objection or order required. 
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(c) Class 1(c) Secured Claim.  The Allowed Class 1(c) Secured Claim shall be 

paid from the proceeds of the sale of the Carlas Hope Property, as provided in section 5.1 of the 

Plan.  The Net Proceeds must be sufficient to satisfy B of A’s Allowed Class 1(c) Secured 

Claim.  The sale will be subject to the B of A deed of trust, which will be satisfied at closing.   

 If an offer of purchase is less than the Allowed Claim 1(c) Secured Claim, the 

offer must be forwarded to B of A and its counsel for review.  Only with the express written 

consent of B of A can a “short” sale proceed.   

 If the Net Proceeds from the sale of the Carlas Hope Property are not sufficient to 

pay the Allowed Class 1(c) Secured Claim in full, the unpaid portion of the claim shall be treated 

as a Class 3 Claim. 

 If on or before October 1, 2009, the Carlos Hope Property has not been sold or the 

B of A Allowed Class 1(b) Secured Claim has not been paid in full, then B of A shall have relief 

from the discharge injunction with no further notice, opportunity for objection or order required. 

(d) Class 1(d) Secured Claim.  The Debtor has the election to retain the 

Haywagon Trail Property.   

  If he chooses to retain it, then the terms of the loan secured by the Haywagon 

Trail Property shall be modified as follows:  (i) the aggregate arrearage due on the note secured 

by the Haywagon Trail Property, estimated to be $63,268.44, shall be paid by the Reorganized 

Debtor from Retained Assets on or before August 31, 2009; and (ii) commencing on August 1, 

2009, and on the first day of each succeeding month, the Debtor shall pay the monthly (including 

real estate and insurance escrows) payments required by the loan documents secured by the 
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Haywagon Trail Property, until the Allowed Class 1(d) Secured Claim is paid in full.  B of A 

shall retain its first priority lien on the Haywagon Trail Property.   

If the arrearage required to be paid by the preceding paragraph is not paid timely, 

then B of A shall have relief from stay with no further notice, opportunity for objection or order 

required.   

(e) Upon the discharge of the Debtor pursuant to 11 U.S.C. § 1141(d), the 

treatment accorded in section 4.1 and section 5.1 of the Plan shall be in full and complete 

satisfaction and release of all claims held by the Holder of the Allowed Class 1 Secured Claim. 

4.2 Class 2 Claims.   

(a) Unless the Holder agrees to a different treatment, each Allowed Class 2 

Claim shall be paid by the Plan Agent, at the closing, from the Net Proceeds from the sale of the 

real property(ies) on which the Holder has a lien, in their order of priority.   

(b) Interest shall accrue on the Allowed Class 2 Claim of the IRS from and 

after the Petition Date at the rate of four (4%) percent per annum.  Interest shall accrue on the 

other Allowed Class 2 Claims from and after the Petition Date at the lower of applicable state 

interest rate or at the rate of six (6%) per annum. 

(c) If Allowed Class 2 Claims of the IRS (including deficiencies after 

application of Section 4.2(a)) is not paid from proceeds of the sale of the liened property, then it 

shall be paid as a Priority Income Tax Claim, pursuant to the formula specified in Section 2.3.2. 
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(d) Each Holder of the Allowed Class 2 Claims shall retain its security 

interests until the claim is paid in full.  The security interests shall be deemed released upon 

payment of their secured claims in full, and the Holder of the Allowed Class 2 Claims shall 

execute and deliver, in recordable form, releases and/or satisfactions of its liens to the 

Reorganized Debtor.  A satisfaction of lien issued by the Internal Revenue Service pursuant to 11 

U.S.C. § 6325 shall satisfy this requirement. 

(e) The IRS is secured, in part, by its right to set off against funds in the 

possession of the United States Marshals Service reflecting an overpayment of restitution.  The 

IRS shall be entitled to set off such overpayment against pre and post petition liabilities of the 

Debtor and the Marshals Service is authorized and directed to undertake whatever action is 

required to do so. 

(f) Upon the discharge of the Debtor pursuant to 11 U.S.C § 1141(d), the 

treatment accorded herein shall be in full and complete satisfaction of all claims held by the 

Holders of the Allowed Class 2 Claim.   

4.3 Class 3 Claims. 

(a) Holders of Allowed Class 3 Claims shall receive distributions from the 

Liquidating Trustee on a pro-rata basis, at such times and in such amounts as are provided for in 

the Liquidating Trust Agreement and sections 5.2 and 5.3 of the Plan. 

(b) Upon the confirmation of the Plan, Joel Enterprises, Inc., Royal Bank of 

Canada, 1st Source Bank, and Wachovia Bank, N.A. will have voluntarily waived, or will 

voluntary waive, their respective liens against all Plan Assets and Retained Assets, and shall be 
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treated as Allowed Class 3 Claim if the Debtor’s settlement with JEI has been approved.  The 

treatment of the Joel Enterprises, Inc. claim is more fully described:  (a) in a motion to approve 

settlement of APN 08-0527, which has been filed as Docket No. 54 and Docket No. 738 in the 

main case; and (b) on Exhibit E . 

(c) Upon the discharge of the Debtor pursuant to 11 U.S.C. § 1141(d), the 

treatment accorded in the Plan shall be in full and complete satisfaction of each Class 3 Claim.  

Notwithstanding the foregoing, any interest and penalties with respect to an Allowed Priority 

Income Tax Claim that may be deemed a Class 3 Claim shall remain a non-dischargeable claim 

of the Debtor.   

4.4 Class 4 Claims. 

(a) Each Holder of an Allowed Class 4 Claim shall be treated as 

follows:  (i) if the property securing the Holder’s Allowed Class 4 Claim (the “Collateral”) is 

sold pursuant to the Plan, then at the closing the Holder of the Allowed Class 4 Claim shall 

receive the Net Proceeds from the sale of the Collateral after the payment of the senior Allowed 

Secured Claims.  In no event shall the Net Proceeds paid to the Holder of the Allowed Class 4 

Claim exceed the allowed amount of such Claimant’s Allowed Class 4 Claim.  

(b) If the Net Proceeds from the sale of the Collateral are not sufficient to pay 

the Allowed Class 4 Claim in full, the unpaid portion of such claim shall be treated as an 

Allowed Class 3 Claim. 
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(c) Upon the discharge of the Debtor pursuant to 11 U.S.C. § 1141(d), the 

treatment accorded in the Plan shall be in full and complete satisfaction of all claims held by the 

Holder of the Allowed Class 4 Claim. 

ARTICLE V 

 

MEANS OF IMPLEMENTATION 

INTRODUCTION AND PLAN SUMMARY 

The Plan of Reorganization of Michael D. Vick divides his assets and future earnings into 

three categories:  Retained Assets, Plan Assets, and Trust Assets. 

The Debtor will be allowed to keep the “Retained Assets.”  They consist of a house with 

little equity, an automobile, his interest in a retirement plan, specific personal property and 

Abandoned Actions. 

The “Plan Assets” consist of investment interests and property that can be liquidated over 

a short period of time.  They will be liquidated by an independent company and used primarily 

for the payment of secured claims plus “administrative expenses” incurred during the 

reorganization period.  (Administrative expenses are by law entitled to priority in payment over 

other unsecured claims if approved by the court.)  Any left over proceeds of “Plan Assets” will 

be paid over to the trust described below. 

The “Trust Assets” will be transferred to a Liquidating Trust established for the benefit of 

the unsecured creditors, including tax authorities.  The trustee under the Liquidating Trust is an 

experienced asset manager who is unrelated to the Debtor.  The Trust Assets are shielded from 

“administrative expenses.”  They are to be collected and liquidated over time solely for the 

benefit of unsecured creditors and Priority Income Tax Claims.  The Trust Assets consist of 



 30 

excess Plan Assets that may become available after the Plan Assets are liquidated; a home owned 

by an investment partnership; a substantial share of the Debtor’s future income; and the proceeds 

the Trust receives from liquidating legal claims the Debtor or his creditors have against third 

parties. 

5.0 Assets.  Upon the confirmation of the Plan, the Plan Agent and the Liquidating 

Trustee under the Liquidating Trust will be appointed to carry out the terms of the confirmed 

Plan. 

5.0.1 Transfer of Assets to Plan Agent.  On the Effective Date, the Debtor shall 

convey to the Plan Agent the Plan Assets and all proceeds, interest, and other earnings generated 

from the Plan Assets. 

5.0.2 Transfer of Assets to Liquidating Trust.  On the Effective Date, the Debtor shall 

convey to the Liquidating Trustee the Trust Assets, and all proceeds, interest, and other earnings 

generated from the Trust Assets. 

5.1 Plan Agent.  The Plan Assets will be transferred to the Plan Agent, who shall 

liquidate the Plan Assets.   

5.1.1. Disbursement of Net Proceeds.  The Net Proceeds from the liquidation of the Plan 

Assets will be used to pay:  first, the Deficit due to the Non-Debtor Professionals as provided in 

section 2.2.1 of the Plan; second, $800,000 to the Debtor Professionals on account of their 

Allowed Administrative Expense Claims; and third, 50% of each subsequent dollar to the Debtor 

Professionals on account of their Allowed Administrative Expense Claims until paid, and 50% of 

each subsequent dollar to the Liquidating Trustee; and fourth, all remaining amounts after the 

Allowed Administrative Expense Claims of the Debtor Professionals have been paid. 



 31 

5.1.2. Sale of Real Property.  If not sold by the Effective Date, the Plan Agent shall 

continue the marketing of the Surry Farm, Darlington Run Property, the West Creek Property 

and the Carlas Hope Property.  The Plan Agent shall have the right to sell the properties, without 

order of the Bankruptcy Court, at a private sale or at auction, for a purchase price deemed 

adequate by the Plan Agent, free and clear of all liens and interests, which shall attach to the 

proceeds, subject to the rights of B of A with regard to “short” sales set forth in Article 4.1 of the 

Plan.   

5.1.3. Auction Procedures.  In the event that any of the Surry Farm, Darlington Run 

Property, West Creek Property or Carlas Hope Property is sold at a public auction by the Plan 

Agent, the auction shall be conducted in the following manner: 

(a) For at least three successive weeks prior to the auction, the Plan Agent 

shall cause a notice of the auction sale to be published in a newspaper of daily circulation in the 

city or town where the property to be sold is located.  The sale shall be free and clear of all liens, 

claims, encumbrances, equities and interests, of any nature or kind, except for the B of A liens as 

set forth in Article 4.1. 

(b) The successful bidder at the sale shall be required to make a ten percent 

(10%) deposit to the Plan Agent, unless a Holder of a valid and unavoidable lien on such 

property is the successful bidder at the auction.  If a lien Holder of a valid and unavoidable lien 

on such property is the successful bidder, it shall only be required to make a deposit if its 

winning bid exceeds the amount of its credit bid under § 363(k) of the Bankruptcy Code.  In such 

case, the deposit shall be 10% of the difference between its winning bid and the credit bid.   
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 The deposit shall be made in Cash or an official bank, certified or cashiers check drawn 

on and payable by a federally insured commercial bank (collectively, “Acceptable Funds”).  It 

shall be delivered to the Plan Agent upon execution of the sales contract required by 

section 5.1.3(d) of the Plan. 

 If the highest bidder defaults under the sales contract, the Plan Agent will be entitled to 

keep the deposit as liquidated damages and shall deposit such funds into the Plan Agent’s 

account, which shall thereafter be distributed pursuant to the terms of this Plan. 

(c) The successful bidder at the auction shall pay at closing all outstanding 

state and local taxes constituting a lien on the parcel(s), unpaid water and sewer charges and any 

other charges owed to any state or local governmental entity or unit, which are a lien or charge 

on the parcel(s) (collectively refereed to as the “Charges”).  Bids submitted at the auction shall 

not include amounts due for the Charges.   

(d) Immediately following the auction, the highest bidder shall execute a sales 

contract in a form acceptable to the Plan Agent.  It may provide, among other things, that: (i) the 

closing of the sale shall occur no later than thirty days after the date of the auction; (ii) the 

closing shall not be conditioned upon financing by the purchaser; and (iii) time is of the essence 

with respect to the Closing. 

(e) Any transfers under this § 5.1 shall:  (i) be exempt under any law 

imposing a stamp or similar tax pursuant to § 1146 of the Bankruptcy Code; and (ii) constitute a 

sale under §§ 105, 363(b), 363(f), 1123(b) (4) and 1129 of the Bankruptcy Code.   
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(f) If the highest bidder is unable to close within the requisite time period, the 

Plan Agent shall contact the party with the next highest bid and enter into a sales contract for the 

amount of such bid.  The sales contract with the second highest bidder shall comply with 

§ 5.1.2(d) of the Plan. 

(g) The Holder of a valid and unavoidable mortgage or lien on the property 

being auctioned (or its nominee, designee or assignee) shall have the right under § 363(k) of the 

Bankruptcy Code to credit bid at the auction up to the full amount of its Allowed Secured Claim. 

(h) The Plan Agent shall have the authority to execute all documents and 

instruments that are necessary for the closing of the sale of the properties.  His authority shall 

include, without limitation, the authority to execute deeds to the properties, and transfer tax 

returns and questionnaires, and such other and further documents and instruments as are 

necessary to effectuate the auction sale contemplated under the Plan.  The Debtor irrevocably 

makes and appoints the Plan Agent as Debtor’s true and lawful attorney-in-fact with the sole 

authority to sign the name of the Debtor on any document or instrument and to take such other 

and further action as contemplated under this section 5.1.1 of the Plan. 

5.1.4. Pre-Emption of Auction Sale. 

(a) The Plan Agent shall give Holder of an Allowed Class 1 Claim and the 

Holder of an Allowed Class 2 Claim at least thirty (30) days notice of any proposed auction sale. 

(b) Notwithstanding any other provision in the Plan, at any time after 

October 1, 2009, the Holder of the Class 1 Claim may, but shall not be required to, demand that 
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the Plan Agent conduct an auction sale of any property on which it has a lien and the Plan Agent 

shall promptly comply. 

(c) At any time prior to the tenth (10th) business day before any scheduled 

auction, the Holder of the Class 1 Claim may elect to pre-empt the auction sale by delivering 

written notice of such election to the Plan Agent.  In that event, at the option of the Holder of the 

Class 1 Claim, the Plan Agent shall either (i) deliver a special warranty deed to the parcel; or 

(ii) the Class 1 Creditor shall be free to foreclose under applicable state law.  In either instance, 

the Class 1 Creditor shall be deemed to have waived any deficiency with respect to the obligation 

secured by such lien. 

5.2 Liquidating Trust .  The key component of the Plan is the creation of a 

Liquidating Trust. 

5.2.1 Establishment of Liquidating Trust.   

(a) On the Effective Date, the Liquidating Trust shall be established and the 

Liquidating Trustee shall assume his responsibilities hereunder.  The Liquidating Trust shall be 

governed by, and operated in conformity with, the Liquidating Trust Agreement, the form of 

which is attached as Schedule C.  The terms of the Liquidating Trust Agreement are 

incorporated in the Plan in their entirety as if fully stated in the Plan.   

(b) On the Effective Date, the Creditors’ Representative(s) shall be appointed 

and shall assume the responsibilities of Creditors’ Representative(s).  The Creditors’ 

Representative(s) shall not be a fiduciary or trustee of the Liquidating Trust, but shall be a 

representative of Creditors of the Estate and shall have standing to pursue their rights and 
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remedies in the Bankruptcy Court or other forum on their behalf to protect their interests or to 

enforce performance of the Plan.   

5.3 Debtor’s Post-Confirmation Income Contributions.   In order to enhance the 

distribution to General Unsecured Creditors, the Reorganized Debtor has agreed to contribute 

significant amounts of his future income to the Liquidating Trust, which will be distributed to the 

Holders of Allowed Priority Income Tax Claims and Allowed General Unsecured Claims. 

5.3.1 Contributions.   

(a) Unless the Liquidating Trustee elects otherwise as set forth in 

section 5.3.1(b) of the Plan, in each year of the Payout Period, the Reorganized Debtor shall 

make Post-Confirmation Income Contributions to the Liquidating Trust for the benefit of the 

Holders of Allowed Class 3 Claims and Allowed Priority Income Tax Claims based upon the 

following formula:   

Modified Gross Income Contribution Percentage 
 

$0 – 750,000 
 

10% 

$750,001 – $2,500,000 
 

25% 

$2,501,001 – $10,000,000 
 

30% 

Above $10,000,001 
 

40% 

 
The foregoing percentages apply in each applicable year, and shall not be aggregated from year 

to year during the Payout Period.  Schedule D illustrates the division of the Reorganized 

Debtor’s future income under the Plan. 
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 (b) If the Reorganized Debtor receives a forfeitable signing bonus during the 

Payout Period, then, for purposes of distribution to the Liquidating Trust, it shall be allocated 

over the term of the contract in accordance with the forfeiture periods within the Payout Period.  

The non-forfeitable portion of the signing bonus in each year of the Payout Period shall be 

included in Modified Gross Income (the “Bonus Adjustment”).   

(c) Notwithstanding section 5.3.1(a), the Liquidating Trustee may elect to 

receive payments for the 2009-2014 calendar years pursuant to the formula set forth above, 

instead of receiving payments for the 2010-2015 calendar years.  The Liquidating Trustee shall 

make his election, in writing, prior to January 31, 2010.  If he makes the election, then the 

Reorganized Debtor’s obligations under sections 5.3.1, 5.3.2 and 5.3.3 of the Plan, the 

Termination Date and the Tail Period shall all occur and/or terminate one year earlier.  The 

Debtor shall provide the Liquidating Trustee all 1099 and W-2 Statements and Forms K-1 by 

January 15, 2010, or, if any expected W-2 statements and forms K-1 have not been received, a 

statement by the Reorganized Debtor’s certified public accountant estimating the amounts that 

should appear when the W-2 statements and Forms K-1 appear.   

5.3.2 Termination.  Except as provided in section 5.3.3 of the Plan, the Reorganized 

Debtor’s obligation to make Post-Confirmation Income Contributions shall terminate, and shall 

be deemed fully satisfied, on the Income Contribution Termination Date, except that the 

obligations to the Liquidating Trust incurred, but not satisfied, prior to the Income Contribution 

Termination Date shall not be terminated or diminished. 
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5.3.3 Tail Period.   

(a) If 80% of the Allowed Class 3 Claims have not been paid in full, and in 

the calendar year 2014 the Reorganized Debtor executes a new NFL contract, then the 

Reorganized Debtor shall pay to the Liquidating Trust for distribution to Holders of Allowed 

Priority Income Tax Claims and Allowed Class 3 Claims, either:  (i) 10% of the guaranteed 

portion of the contract payable in calendar years January 1, 2016 through December 31, 2017 

(the “Tail Period”), subject to the Bonus Adjustment that will be applied to these two years; or 

(ii) a percentage of Modified Gross Income during the Tail Period under the same formula 

applicable during the Payout Period.   

(b) The Reorganized Debtor shall have the sole and exclusive option of 

choosing either (i) or (ii) in the preceding paragraph.   

(c) Any sums payable during the Tail Period that are subject to return or 

forfeiture shall be deposited into an Escrow Account and either:  (i) released to the Liquidating 

Trustee when they are no longer subject to return of forfeiture; or (ii) returned to the applicable 

party, if applicable. 

5.3.4 Payment Date.  The Reorganized Debtor shall pay the Post-Confirmation Income 

Contributions to the Liquidating Trustee within fifteen (15) days after the end of each calendar 

year quarter with respect to W-2 income received by the Reorganized Debtor, and annually on 

January 15 of the following year for all other known Modified Gross Income.  A reconciliation 

shall be made not later than April 15 of each year following the year in which income was 

received (i.e., the final payments for the 2010 calendar year shall be made on or before 

January 15, 2011 and April 15, 2011). 
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5.3.5 Abandoned Actions.   

(a) The Reorganized Debtor shall pay to the Liquidating Trustee from the Net 

Recovery, if any, from each Abandoned Action, an amount equal to the pre-abandonment Legal 

Fees and Litigation Costs actually paid by the Liquidating Trustee with respect to each 

Abandoned Action from the Effective Date through the date of abandonment, provided however, 

that the amount of such payment shall not exceed 50% of the Net Recovery of such Abandoned 

Action.  The payment shall be made by the Reorganized Debtor no later than the 60th day after 

the Reorganized Debtor receives its recovery from the Abandoned Action. 

(b) The payments to be made by the Reorganized Debtor under 

section 5.3.5(a) of the Plan shall be accompanied with an accounting itemizing the amounts 

recovered and costs and disbursements paid by the Debtor for each Abandoned Action. 

5.3.6 Payment Limits.  The Reorganized Debtor shall not be required to make any 

payment to the Liquidating Trustee under section 5.3.5(a) of the Plan if the payment would result 

in Holders of Allowed Class 3 Claims receiving more than 100% of their Allowed Claims 

without interest. 

5.4 Pending Actions.  On the Effective Date, Pending Actions, including proceeds 

thereof (if any), shall be assigned to the Plan Agent who may pursue them through counsel of its 

selection on such terms as counsel and the Plan Agent may agree.  The benefits of any Net 

Recovery shall be treated as Plan Assets. 

5.5 Joint Litigation .  Whenever it appears to the Reorganized Debtor and the 

Liquidating Trustee that Third Party Claims and Abandoned Actions should be joined, the 
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Liquidating Trustee and the Reorganized Debtor shall use good faith efforts to jointly pursue the 

benefits and pay the expenses in an equitable manner. 

ARTICLE VI 

 

COVENANTS OF THE DEBTOR 

6.1 The Reorganized Debtor hereby covenants and agrees, for the benefit of the 

Plan Agent and the Liquidating Trustee, as their interests may appear, as follows: 

(a) The Reorganized Debtor will provide to the Liquidating Trustee, on a 

confidential basis, copies of his federal and state income tax returns within thirty (30) days of 

their filing, accompanied by all supporting schedules and forms. 

(b) The Reorganized Debtor will provide to the Liquidating Trustee, on 

demand with reasonable notice, and on a confidential basis, detailed information regarding the 

progress of the Reorganized Debtor in his efforts to obtain reinstatement as a professional 

football player in the National Football League, or his efforts (if any) to become eligible to 

participate in any other organized sports league.  The Reorganized Debtor shall provide the 

Liquidating Trustee, on a confidential basis, with true and correct copies of all contracts and 

agreements, and amendments for any personal services he undertakes, whether as an employee 

or independent contractor. 

(c) The Reorganized Debtor shall cause any company or other entity that he 

owns or controls, or through which he conducts business or provides services, to provide to the 

Liquidating Trustee the information required by section 6.1 of the Plan and, to the extent that any 
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such entity receives income from personal services of any kind performed by the Reorganized 

Debtor, directly or indirectly, to cause the entity to acknowledge the terms and provisions of the 

Plan. 

(d) The Reorganized Debtor shall in all respects cooperate with the Plan 

Agent and the Liquidating Trustee in the location, collection, and disposition of Plan Assets, in 

the maintenance and prosecution of Third Party Claims, and in all other means reasonably 

requested by the Plan Agent or the Liquidating Trustee to effectuate the terms and intentions of 

this Plan. 

(e) The Reorganized Debtor shall cause all professional persons engaged by 

him in these proceedings, including without limitation the Debtor Professionals, to:  (i) keep the 

Liquidating Trustee advised, not less frequently than quarterly, of their progress in prosecuting 

or settling of all Abandoned Actions; and (ii) cooperate in all respects in the prosecution of any 

Third Party Action being handled by the Liquidating Trust or in the locating, collecting, and 

disposition of Plan Assets.  With respect to subparagraph (ii), the Reorganized Debtor shall not 

assert the attorney-client privilege and work-product protections; provided, however, that any 

post-Effective Date services rendered pursuant to subparagraph (ii) shall be subject to 

reimbursement of reasonable expenses and Legal Fees in producing documents. 

(f) In addition and not limited to the power of attorney provided for in 

section 5.1.3(h) the Plan, the Reorganized Debtor agrees that he personally shall take such lawful 

actions with respect to investment interests and loan instruments constituting Plan Assets as the 

Plan Agent or the Liquidating Trustee shall reasonably require and shall be reimbursed for his 

costs. 
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(g) The Reorganized Debtor shall provide true and accurate information 

regarding all Plan Assets and shall deliver to the Liquidating Trustee:  (i) information he has or 

receives regarding the location of property of the Estate, and (ii) possession of all such property 

that is or comes into the possession or the control of the Reorganized Debtor or his agents.  The 

Reorganized Debtor agrees to be available in a location convenient to the Plan Agent’s attorneys 

(which shall also take into consideration the Reorganized Debtor’s travel restraints, if any, and 

his other obligations) for a deposition conducted by the Plan Agent’s attorneys, said deposition 

to be under oath and to occur within ninety (90) days of the Effective Date. 

(h) The Reorganized Debtor’s obligations under this section 6.1 of the Plan 

shall terminate on the Trust Termination Date. 

ARTICLE VII 

 

PROVISIONS REGARDING VOTING AND DISTRIBUTIONS UNDER  THE PLAN, 

AND TREATMENT OF DISPUTED, CONTINGENT, AND UNLIQUID ATED CLAIMS 

7.1 Voting of Claims and Interests. 

7.1.1 In General.  Each Holder of an Allowed Claim in an impaired Class shall be 

entitled to vote separately to accept or reject the Plan as provided in the order entered by the 

Bankruptcy Court establishing the procedures for solicitation and tabulation of votes to accept or 

reject the Plan. 
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7.1.2 Controversy Concerning Impairment.  In the event of a controversy as to whether 

any Claim or Class of Claims is impaired under the Plan, the Bankruptcy Court shall, after notice 

and a hearing, determine such controversy. 

7.2 Distributions to Holders of Claims. 

7.2.1 In General.  Unless otherwise set forth in the Plan, all Distributions under the Plan 

shall be made by the Liquidating Trustee. 

7.2.2 Distributions on Account of Allowed Claims Only.  No Distribution shall be 

made on a Disputed Claim until the Disputed Claim becomes an Allowed Claim. 

7.2.3 No Recourse.  No Creditor shall have recourse to the Reorganized Debtor (unless 

the Debtor does not receive a discharge under 11 U.S.C. § 1141(d)), the Liquidating Trust (or 

any Trust property), the Liquidating Trustee or Creditors’ Representative(s) other than with 

regard to the enforcement of rights under the Plan. 

7.2.4 Method of Cash Distributions.  Any Cash payment to be made pursuant to the 

Plan will be in U.S. dollars and may be made by draft, check, wire transfer, or as otherwise 

required or provided in any relevant agreement or applicable law and payment shall be deemed 

made when the draft, check, or wire transfer, as the case may be, is transmitted. 

7.2.5 Minimum Distributions.  Payment of Cash in an amount of less than twenty-five 

dollars ($25.00) need not be made to any Holder of a Claim. 

7.2.6 Distributions on Non-Business Days.  Any payment or Distribution due on a day 

other than a Business Day may be made, without interest, on the next Business Day. 
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7.2.7 No Distribution in Excess of Allowed Amount of Claim.  No Holder of an 

Allowed Claim shall receive a Distribution in excess of the Allowed amount of such Claim. 

7.3 Objections to Claims. 

7.3.1 Objections to Claims.  Unless otherwise ordered by the Bankruptcy Court, 

objections to Claims shall be filed and served on the Holder of the Claim not later than 

ninety (90) days after the later to occur of:  (a) the Effective Date; or (b) the filing of the relevant 

Claim.  After the Effective Date, only the Liquidating Trustee shall have the authority to file, 

settle, compromise, withdraw, or litigate to judgment their respective objections to Claims.  The 

Liquidating Trustee may settle or compromise any Disputed Claim without Bankruptcy Court 

approval provided that such claim is fixed at an amount not greater than $50,000. 

7.3.2 Amendments to Claims.  Except as otherwise provided in the Plan with respect to 

the IRS, the Virginia Department and the Georgia Department, after the Confirmation Date, a 

Claim may not be filed or amended without the authorization of the Bankruptcy Court.  Even 

with Bankruptcy Court authorization, a Claim may be amended by the Holder solely to decrease, 

but not to increase, the amount or priority.  Any new or amended Claim filed after the 

Confirmation Date without prior Bankruptcy Court approval shall be deemed Disallowed in full 

and expunged without any further action.   

7.4 Unclaimed Property.  The Liquidating Trustee shall hold all Unclaimed 

Property and all interest, dividends, and other distributions thereon for the benefit of the Holders 

of Claims entitled to it under the terms of the Plan for one (1) year.  He shall not invest any 

Unclaimed Property so that no income shall be earned.  Thereafter, all Unclaimed Property shall 

be deemed to have been forfeited to the Liquidating Trust.  Any Holder of an Allowed Claim, 
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who would have been entitled to Unclaimed Property, shall cease to be entitled to it.  The 

Unclaimed Property shall be retained by the Liquidating Trust.  Any Cash or other Distributions 

that are unclaimed for a period of two (2) years shall be forfeited and revested in the Liquidating 

Trust. 

7.5 Disputed Claims.  If any dispute arises as to the identity of a Holder of an 

Allowed Claim who is to receive a Distribution, the Liquidating Trustee may, in lieu of making 

the Distribution to such Person, make the Distribution into an escrow account until the 

disposition shall be determined by the Bankruptcy Court order or by written agreement among 

the interested parties to such dispute.  The Liquidating Trustee shall not invest any Distribution 

while it is in escrow so that no income will be earned. 

7.6 Withholding Taxes.  Any federal or state withholding taxes or other amounts 

required to be withheld under any applicable law shall be deducted and withheld from the 

Distributions.  All Persons holding Claims shall be required to provide any information 

necessary to effect the withholding of such taxes. 

7.7 Exemption from Certain Transfer Taxes.  Pursuant to section 1146(c) of the 

Bankruptcy Code:  (a) the issuance, transfer, or exchange of any securities, instruments, or 

documents; (b) the creation of any other lien, mortgage, deed of trust, or other security interest; 

or (c) the making or assignment of any lease or sublease or the making or delivery of any deed or 

other instrument of transfer under, pursuant to, in furtherance of, or in connection with the Plan 

or the sale of any assets of the Debtor, any deeds, bills of sale, or assignments executed in 

connection with the Plan or the Confirmation Order, shall not be subject to any stamp tax, 
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transfer tax, intangible tax, recording fee, or similar tax, charge, or expense to the fullest extent 

provided for under section 1146(c) of the Bankruptcy Code. 

7.8 Setoffs.  The Liquidating Trustee may, pursuant to applicable law (including 

section 553 of the Bankruptcy Code), offset against any Claim, including an Administrative 

Expense Claim, before any Distribution is made on account of such Claim, any and all of the 

claims, rights, and causes of action of any nature that the Debtor or his Estate may hold against 

the Holder of the Claim.  The failure to effect such a setoff, the allowance of any Claim, any 

other action or omission of the Liquidating Trust or Liquidating Trustee, or any provision of this 

Plan shall not constitute a waiver or release by the Liquidating Trust or the Estate of any such 

claims, rights, and causes of action that the Debtor, the Estate, or the Liquidating Trust may 

possess against the Holder.  To the extent the Liquidating Trustee fails to set off against a 

Creditor and seeks to collect a claim from the Creditor after a Distribution to the Creditor 

pursuant to the Plan, the Liquidating Trustee, if successful in asserting such claim, shall be 

entitled to full recovery on the claim against the Creditor.  Notwithstanding the above, the United 

States’ setoff rights under section 553 of the Bankruptcy Code are preserved and are in no way 

affected by this Plan. 

7.9 Not Severable.  The provisions of the Plan, including, without limitation, its 

discharge release, injunction and exculpation provisions, are mutually dependent and non-

severable. 
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ARTICLE VIII 

 

EFFECT OF CONFIRMATION OF PLAN 

8.1 Discharge. 

8.1.1 Scope.   

(a) Pursuant to § 1141(d)(5)(A) of the Bankruptcy Code and except as 

otherwise provided in this Plan, confirmation of this Plan will not discharge the Debtor until all 

payments are made under this Plan.   

(b) The Reorganized Debtor’s obligations under this Plan shall not be 

dischargeable in a subsequent Chapter 7, Chapter 11 or Chapter 13 bankruptcy filing by the 

Reorganized Debtor.   

(c) On and after the second anniversary of the Effective Date, the 

Reorganized Debtor may apply for a discharge pursuant to § 1141(d)(5)(B) of the Bankruptcy 

Code.  In such an event, Joel Enterprises, Inc. shall not oppose the application based solely upon 

the Debtor not having completed the payments due under this Plan.   

(d) Upon the granting of a discharge under § 1141(d) of the Bankruptcy Code, 

the Discharge Order shall operate as a discharge pursuant to, and to the fullest extent provided in, 

and permitted by, § 1141(d) of the Bankruptcy Code, of any and all debts of, Claims against, and 

liens on the Debtor, his assets, or properties, which debts, Claims and liens arose at any time 

before the entry of the Confirmation Order.  The discharge shall extend to any objections to the 

Debtor’s discharge under § 727 of the Bankruptcy Code, to the extent such objections may be 
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asserted pursuant to § 1141 of the Bankruptcy Code.  The discharge of the Debtor shall be 

effective on the date of the Discharge Order as to each Claim, regardless of whether a proof of 

claim was filed, whether the Claim is an Allowed Claim or whether the Holder votes to accept 

the Plan.  On the date of the Discharge Order, as to every discharged Claim, any Holder of such 

Claim shall be precluded from asserting against the Debtor or the Reorganized Debtor, the 

Liquidating Trustee or the assets or properties of any of them, any other or further Claim or upon 

any document, instrument, act, omission, transaction, or other activity of any kind or nature that 

occurred prior to the Effective Date. 

8.1.2 Discharge Injunction.  Upon the granting of a discharge under § 1141(d) of the 

Bankruptcy Code and in accordance with § 524 of the Bankruptcy Code, the discharge provided 

by this section and § 1141 of the Bankruptcy Code and the Discharge Order shall provide that, 

among other things, all Persons and Entities, which have held, hold or may hold Claims against 

the Debtor or Reorganized Debtor that are discharged pursuant to section 8.1.1 of the Plan, are, 

with respect to those Claims, permanently stayed, restrained and enjoined on and after the date of 

the Discharge Order from taking any actions prohibited by § 524 and § 1141 of the Bankruptcy 

Code on account of such discharged Claims, other than actions brought to enforce any rights or 

obligations under the Plan. 

8.2 Release of Claims. 

8.2.1 Satisfaction of Claims and Interests.  Except for:  (a) Allowed Priority Income 

Tax Claims of the IRS, the Virginia Department and the Georgia Department, which are not 

dischargeable under Section 523 of the Bankruptcy Code; and (b) the DOL’s claim allowed 

pursuant to the Consent Judgment entered in Solis v. Vick, et. al, 4:09 CV 37, which is non-
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dischargeable pursuant to the Consent Order to be entered by the Bankruptcy Court, and upon 

the discharge of the Debtor pursuant to 11 U.S.C. § 1141(d) the treatment of Allowed Claims 

under this Plan shall be in full satisfaction, settlement, release, and discharge of the Allowed 

Claims. 

8.2.2 Exculpation.  Except as provided in the Plan or in the Confirmation Order, the 

Debtor, the Reorganized Debtor, the Committee (and its members in such capacity), their 

respective Professionals (in their respective capacities as such), and the successors in interest to 

any of the foregoing Persons, shall have no liability to any Person for any act or omission 

following the Petition Date in connection with, relating to, or arising out of, the Debtor, the 

Bankruptcy Case, the administration of the Plan or the property to be distributed under the Plan.  

In all respects, they shall be entitled to rely upon the advice of counsel with respect to their 

duties and responsibilities under the Plan.  Nothing in this section shall be construed to release or 

exculpate any entity from fraud, gross negligence, willful misconduct, malpractice, criminal 

conduct, unauthorized use of confidential information that causes damages, or ultra vires acts or 

to discharge the Debtor prior to the receipt of his discharge pursuant to 11 U.S.C. § 1141(d). 

8.3 Preservation of Third Party Claims.  All Third Party Claims shall be 

preserved and shall be conveyed to, and administered by, the Liquidating Trust or the 

Reorganized Debtor with respect to Abandoned Actions and shall not be waived, released or 

discharged by Confirmation of the Plan, entry of the Confirmation Order, Allowance of any 

Claim or the occurrence of the Effective Date.  To the extent necessary, the Liquidating Trustee 

shall be deemed the representative of the Estate in accordance with section 1123(b) of the 

Bankruptcy Code. 
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8.4 Release of Brenda Boddie and Kijafa Frank.  On the Effective Date, Brenda 

Boddie and Kijafa Frank shall:  (a) each deliver a signed financial statement; and (b) execute 

endorsements and/or assignments to the Liquidating Trustee, of all of their respective right, title 

and interest in the Contributed Notes and Investments.  In consideration for the assignments, the 

Confirmation Order shall provide that on the Effective Date, Brenda Boddie and Kijafa Frank 

each shall be released from any and all claims arising from the specific payments identified in 

Schedule 8.4.  The release shall be of all claims with respect to Schedule 8.4 that could have 

been asserted by the Debtor, Reorganized Debtor, Liquidating Trustee, or any Trustee or 

Creditor. 

8.5 Release of Dischargeability Claims.  In consideration of the Post-Confirmation 

Income Contributions, the Confirmation Order shall provide that any and all claims against the 

Debtor seeking to have a Claim excepted from discharge under § 523 of the Bankruptcy Code 

shall be released and any open adversary proceedings seeking relief under § 523 of the 

Bankruptcy Code shall be deemed dismissed with prejudice as of the Confirmation Date.  

Notwithstanding the foregoing, Priority Income Tax Claims that are not dischargeable under 

Section 523 of the Bankruptcy Code, perfected liens associated with such claims and the 

Allowed DOL Claim shall remain in full force and effect. 
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ARTICLE IX 

 

EXECUTORY CONTRACTS 

9.1 Executory Contracts and Unexpired Leases. 

 
9.1.1 Agent Agreement.  The Standard NFLPA Representation Agreement with Joel 

Segal shall be assumed pursuant to this Plan   

9.1.2 Automatic Rejection.   

(a) As of the Effective Date, all pre-petition executory contracts and 

unexpired leases of the Debtor or the Estate shall be rejected by the Debtor pursuant to the 

provisions of sections 365 and 1123 of the Bankruptcy Code, except:  (i) any executory contracts 

and unexpired leases that were previously assumed or are the subject of separate motions to 

assume filed pursuant to section 365 of the Bankruptcy Code by the Debtor before the entry of 

the Confirmation Order; (ii) all executory contracts or unexpired leases assumed under this Plan; 

and (iii) all executory contracts or unexpired leases assumed by order of the Bankruptcy Court 

entered, after notice and a hearing, before the Confirmation Date.  

(b) Any order entered after the Confirmation Date by the Bankruptcy Court, 

after notice and a hearing, authorizing the rejection of an executory contract or unexpired lease 

shall cause such rejection to be a prepetition breach under sections 365(g) and 502(g) of the 

Bankruptcy Code, as if such relief was granted and such order was entered prior to the 

Confirmation Date. 
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9.1.3 Order.  The Confirmation Order shall constitute an order of the Bankruptcy Court 

approving the assumption or rejection, as applicable, of executory contracts and unexpired leases 

the assumption or rejection of which is provided for in sections 9.1.1 and 9.1.2 pursuant to § 365 

of the Bankruptcy Code and such assumption or rejection shall be deemed effective as of the 

Effective Date. 

9.2 Bar Date for Rejection Damages.   

(a) If the rejection of any executory contract or unexpired lease under the Plan 

gives rise to an Allowed Claim, it shall be classified as a General Unsecured Claim in Class 3.   

(b) Any Claim arising from the rejection of an executory contract or 

unexpired lease shall be forever barred and shall not be enforceable against the Debtor, the 

Reorganized Debtor, the Liquidating Trust, their successors or properties, unless a proof of such 

Claim is filed with the Bankruptcy Court and served on the Liquidating Trustee within thirty (30) 

days after the date of notice of the entry of the order of the Bankruptcy Court rejecting the 

executory contract or unexpired lease. 

9.3 Cure.  Any monetary defaults under each executory contract and unexpired 

lease to be assumed under this Plan shall be satisfied pursuant to section 365(b)(1) of the 

Bankruptcy Code:  (a) by payment of the default amount in Cash by the Debtor on or as soon as 

reasonably practicable after the later to occur of (i) thirty (30) days after the determination of the 

cure amount and (ii) the Effective Date or such other date as may be set by the Bankruptcy 

Court, or (b) on such other terms as agreed to by the Debtor and the non-Debtor party to such 

executory contract or unexpired lease.  In the event of a dispute regarding:  (i) the amount of any 

cure payments, (ii) the ability of the Debtor to provide adequate assurance of future performance 
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under the contract or lease to be assumed; or (iii) any other matter pertaining to assumption, the 

cure payments required by section 365(b)(1) of the Bankruptcy Code will be made only 

following the entry of a Final Order resolving the dispute and approving assumption.  The 

Debtor shall have the right at any time to move to reject any executory contract or unexpired 

lease based on the existence of such a dispute. 

ARTICLE X 

 

EFFECTIVENESS OF THE PLAN 

10.1 Conditions Precedent.  The effectiveness of the Plan (and the occurrence of the 

Effective Date) is subject to the following conditions: 

10.1.1 The Confirmation Order shall have become a Final Order. 

10.1.2 There shall be no open proceeding seeking to object to Debtor’s discharge under 

§ 1141 or § 727 of the Bankruptcy Code, except for the complaint objecting to discharge filed by 

JEI that will be dismissed on the Effective Date. 

10.1.3 The foregoing conditions precedent may be waived by the Debtor in his sole and 

absolute discretion, in which case the Debtor shall consummate the Plan notwithstanding the 

particular condition precedent waived. 

10.2 Effective Date Transactions.  The Effective Date shall not be deemed to have 

occurred, and the Plan shall not be effective, until each of the following transactions or events 

has occurred simultaneously. 
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10.2.1 The Liquidating Trust shall be established by execution and delivery of the 

Liquidating Trust Agreement, and the Plan Assets shall be transferred to the Liquidating Trust. 

10.2.2 The Liquidating Trustee shall be appointed and shall assume his or her 

responsibilities. 

10.3 Failure of Conditions/Non-Occurrence of Effective Date.  In the event that 

any of the conditions specified in section 10.1 of the Plan or any event or transaction described in 

section 10.2 of the Plan either has not occurred or has not been satisfied or waived (in the 

manner provided in section 10.4 below) within sixty (60) days after entry of the Confirmation 

Order, then the Debtor may, upon notification to the Bankruptcy Court, terminate the Plan.  

Upon termination of the Plan:  (a) the Confirmation Order shall be vacated; (b) no Distributions 

under the Plan shall be made; (c) the Debtor and all Holders of Claims shall be restored to the 

status quo ante as of the day immediately preceding the Confirmation Date as though the 

Confirmation Date never occurred; and (d) all the Debtor’s obligations with respect to the Claims 

shall remain unchanged and nothing contained herein shall be deemed to constitute a waiver or 

release of any claims by or against the Debtor or any other person or to prejudice in any manner 

the rights of the Debtor or any person in any further proceedings involving the Debtor. 

10.4 Waiver of Conditions.  The conditions to effectiveness of the Plan set forth in 

sections 10.1 and 10.2 of the Plan may be waived only upon the express written consent of the 

Debtor. 

10.5 Revocation of the Plan.  The Debtor may revoke or withdraw the Plan at any 

time prior to the Confirmation Date.  If the Debtor revokes or withdraws the Plan prior to the 

Confirmation Date, then it will be deemed null and void. 
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ARTICLE XI 

 

ADMINISTRATIVE PROVISIONS 

11.1 Retention of Jurisdiction.  Except as otherwise provided in of the Plan, and 

notwithstanding Confirmation of the Plan or occurrence of the Effective Date, the Bankruptcy 

Court shall retain such jurisdiction as is legally permissible, including, without limitation, for the 

following purposes: 

(a) To determine the allowability, classification, or priority of Claims upon 

objection by the Liquidating Trustee or any other party in interest entitled to file an objection 

(including the resolution of disputes regarding any Disputed Claims and claims for disputed 

Distributions), and the validity, extent, priority, and nonavoidability of consensual and 

nonconsensual liens and other encumbrances. 

(b) To issue injunctions or take such other actions or make such other orders 

as may be necessary or appropriate:  (i) to restrain interference with the Plan or its execution or 

implementation by any Person; (ii) to construe and to take any other action to enforce and 

execute the Plan, the Confirmation Order, or any other order of the Bankruptcy Court; (iii) to 

issue such orders as may be necessary for the implementation, execution, performance and 

consummation of the Plan and all matters referred in the Plan; and (iv) to determine all matters 

that may be pending before the Bankruptcy Court in the Bankruptcy Case on or before the 

Effective Date with respect to any Person. 

(c) To protect the property of the Estate and the Liquidating Trust from claims 

against, or interference with, such property, including actions to quiet or otherwise clear title to 
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such property or to resolve any dispute concerning liens, security interests, or encumbrances on 

any property of the Estate, and the Liquidating Trust. 

(d) To resolve any dispute arising under or related to the implementation, 

execution, consummation, or interpretation of the Plan and related agreements and other 

documents, and the making of Distributions.  

(e) To determine any and all motions related to the rejection, assumption, or 

assignment of executory contracts or unexpired leases, to determine any motion to reject an 

executory contract or unexpired lease pursuant to the Plan or to resolve any disputes relating to 

the appropriate cure amount or other issues related to the assumption of executory contracts or 

unexpired leases in the Bankruptcy Case. 

(f) To determine all applications, motions, adversary proceedings, contested 

matters, actions, and any other litigated matters instituted in and prior to the closing of the 

Bankruptcy Case, including any remands. 

(g) To enter a Final Order closing the Bankruptcy Case. 

(h) To modify the Plan under section 1127 of the Bankruptcy Code, remedy 

any defect, cure any omission, or reconcile any inconsistency in the Plan or the Confirmation 

Order so as to carry out its intent and purposes. 

(i) To issue such orders in aid of consummation of the Plan and the 

Confirmation Order notwithstanding any otherwise applicable non-bankruptcy law, with respect 

to any Person, to the full extent authorized by the Bankruptcy Code. 
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(j) To enable the Liquidating Trustee and the Reorganized Debtor to 

prosecute any and all proceedings to set aside liens or encumbrances and to recover any 

transfers, assets, properties, or damages to which the Estate or the Reorganized Debtor may be 

entitled under applicable provisions of the Bankruptcy Code or any other federal, state, or local 

laws except as may be waived pursuant to the Plan. 

(k) To determine any tax liability pursuant to section 505 of the Bankruptcy 

Code. 

(l) To resolve any dispute or matter arising under or in connection with any 

order of the Bankruptcy Court entered in the Bankruptcy Case. 

(m) To hear and resolve any causes of action involving the Debtor, the 

Reorganized Debtor, or the Estate that arose prior to the Effective Date or in connection with the 

implementation of the Plan, including actions to avoid or recover preferential transfers or 

fraudulent conveyances and Third Party Claims. 

(n) To resolve any disputes concerning any release of a non-Debtor or the 

injunction against acts, employment of process, or actions against such non-Debtor. 

(o) To approve any Distributions, or objections under the Plan. 

(p) To approve any Claims settlement entered into or setoff exercised by the 

Liquidating Trustee. 

(q) To hear and determine any motion for allowance of fees and costs payable 

by the Debtor or the Debtor’s Estate. 
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(r) Notwithstanding the foregoing provisions in Article 11.1 of the Plan, the 

jurisdiction of the Bankruptcy Court shall not apply to actions filed by the DOL in Federal 

District Courts pursuant to Title I of the Employee Retirement Income Security Act of 1974 

(“ERISA”), 29 U.S.C. §§ 1104 and 1106. 

11.2 Failure of the Bankruptcy Court to Exercise Jurisdiction.  If the Bankruptcy 

Court abstains from exercising, or declines to exercise, jurisdiction or is otherwise without 

jurisdiction over any matter arising in, arising under, or related to the Bankruptcy Case, then 

section 11.1 of the Plan shall have no effect upon and shall not control, prohibit, or limit the 

exercise of jurisdiction by any other court having jurisdiction with respect to such matter. 

11.3 Amendment.  This Plan may not be altered, amended, or modified except with 

the prior written consent of the Debtor. 

11.4 Governing Law.  Except to the extent the Bankruptcy Code, Bankruptcy Rules, 

or other federal laws apply, the rights and obligations arising under this Plan shall be governed 

by the laws of the Commonwealth of Virginia, without giving effect to principles of conflicts of 

law. 

11.5 Effectuating Documents and Further Transactions. 

11.5.1 Documents.  The Debtor, the Committee, the Liquidating Trustee, the Creditors’ 

Representative(s) and the Reorganized Debtor shall be authorized to execute, deliver, file, or 

record such documents, contracts, instruments, releases, and other agreements and take such 

other action as may be necessary to effectuate and further evidence the terms and conditions of 

the Plan. 
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11.5.2 Notices.  All notices or requests in connection with the Plan shall be in writing 

and will be deemed to have been given when received by overnight delivery service, facsimile 

transmission or email to the Debtor, the Creditors’ Representative(s) and the Liquidating Trustee. 

11.6 No Admissions.  Notwithstanding anything in the Plan to the contrary, nothing 

contained in the Plan shall be deemed an admission by the Debtor with respect to any matter set 

forth herein, including, without limitation, liability on any Claim or the propriety of the 

classification of a Claim. 

11.7 Termination of Committee.   

(a) On the date by which:  (a) the Effective Date has occurred, (b) the 

Confirmation Order has become a Final Order, (c) all objections to Claims have been resolved or 

assigned, and (d) all required transfers to the Plan Agent and the Liquidating Trustee have been 

made, the Committee shall cease to exist, and its members, employees and agents (including, 

without limitation, attorneys, financial advisors, accountants and other professionals) shall be 

deemed released and discharged from any further authority, duties, responsibilities and 

obligations relating to, arising from, or in connection with their service on the Committee.  

(b) Notwithstanding section 11.7(a) of the Plan, the Committee, and its 

counsel may file applications pursuant to sections 330 end 331 of the Bankruptcy Code seeking 

payment of fees and expenses incurred by any Professional.   

(c) Following the date that the Committee ceases to exist as provided in 

section 11.7(a) of the Plan, the Creditors’ Representative(s) shall be deemed the successor of the 

Committee in respect of any proposed amendment, modification or withdrawal of the Plan or any 
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dispute relating to the implementation, execution, consummation or interpretation of the Plan and 

making Distributions. 

11.8 Admissibility .  In the event the Confirmation Order is not entered, the 

provisions of this Plan shall be of no force or effect.  Any statement made herein by the Debtor 

shall be deemed to be a statement made in connection with a settlement or compromise and shall 

not be admissible in any subsequent proceeding. 

11.9 Statute of Limitations.  Pursuant to Bankruptcy Code § 108(a), the time period 

for the Liquidating Trustee and the Reorganized Debtor to commence Third Party Claims, 

including the Abandoned Actions, shall be the later of:  (a) two years from the Petition Date, or 

(b) the end of such period provided by applicable non-bankruptcy law. 

Dated: Norfolk, Virginia 
 July 2, 2009 
 
Michael V. Blumenthal, Esq. 
Crowell & Moring, LLP 
590 Madison Avenue – 20th Floor 
New York, New York  10022 
Telephone: (212) 223-4000 
Facsimile:  (212) 223-4134 
Counsel for the Debtor 
 

 - and - 
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Paul K. Campsen, Esq. (VSB No. 18133) 
Dennis T. Lewandowski, Esq. (VSB No. 22232) 
Kaufman & Canoles, a professional corporation 
150 W. Main Street, Suite 2100 
Norfolk, Virginia  23510 
Telephone: (757) 624-3000 
Facsimile:  (757) 624-3169 
Counsel for the Debtor 
 
 
By: s/ Paul K. Campsen    
 Paul K. Campsen, Esq. 
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EXHIBIT E 
 
 

 The Debtor, the Committee, and JEI, having negotiated in good faith, now seek to 

resolve APN 08-05027 upon the following terms (the “JEI Settlement”): 

  (a) With the exception of the alleged Judgment Lien on the Miami 

Condo, JEI will disclaim, and there will be preserved for the benefit of the Debtor’s 

bankruptcy estate, the Judgment Liens on the Virginia Real Property, the Georgia Real 

Property, the Georgia Personal Property, the Florida Personal Property and the Intangible 

Property, if a plan of reorganization (whether proposed by the Debtor or by any other 

person) is confirmed, the Effective Date of such confirmed plan occurs and the confirmed 

plan and the order confirming such plan incorporates the following terms: 

• JEI shall have an Allowed General Unsecured Claim (as 
defined in the Third Amended Plan filed on July 2, 2009) (such 
Claim not being subject to future objection, subordination or 
avoidance), solely for purposes of distribution under the 
confirmed plan, in the amount of $6.0 million, an increase of 
$1.4 million over the amount set forth in the JEI Claim. 

• JEI shall vote the JEI Claim in the original amount of 
$4,602,064.20 in favor of the Third Amended Plan or any other 
plan that incorporates the terms of this settlement. 

• JEI shall retain its lien rights in and to the alleged Judgment 
Lien on the Miami Condo, shall be granted relief from the 
automatic stay of Section 362 of the Bankruptcy Code to 
enforce the alleged Judgment Lien against the Miami Condo 
and shall retain any recovery obtained as a result of such 
enforcement.  The Net Recovery obtained by JEI from the 
enforcement of the alleged Judgment Lien against the Miami 
Condo shall reduce the JEI Claim (in the increased amount set 
forth in the preceding subparagraph) followed by a 
corresponding recalculation of distributions to General 
Unsecured Creditors retroactively.  “Net Recovery” shall mean 
the gross recovery less the expenses of the recovery, including 
attorneys’ fees. 
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• With the exception of the alleged Judgment Lien on the Miami 
Condo, JEI will disclaim, and there will be preserved for the 
benefit of the estate, the Judgment Liens on all real, personal, 
and intangible property of the Debtor. 

• To offset the dilution to general unsecured creditors caused by 
the increase in the JEI Claim, the Debtor, in his forthcoming 
Third Amended Plan of Reorganization (which was since filed 
on July 2, 2009), shall increase his proposed post-confirmation 
income contributions to general unsecured creditors at each 
income level as follows:  the Debtor will contribute 10% of the 
first $750,000; 25% of $750,001 to $2,500,000; 30% of 
$2,500,001 to $10,000,000; and 40% of amounts over 
$10,000,000.  The Debtor’s post-confirmation income 
contributions shall be based on his Modified Gross Income as 
that term is defined in Section 1.53 of the Third Amended Plan 
filed on July 2, 2009. 

• No claims shall be paid from the percentages of the Debtor’s 
future income set forth in the preceding paragraph and the 
Governor’s Pointe Property (as defined below) other than 
claims of (a) general unsecured creditors and (b) priority 
income tax claims (if such priority income tax claims are not 
paid from Plan Assets [as defined in the Third Amended Plan] 
or another source). 

• The Debtor shall not receive a discharge in his Chapter 11 
bankruptcy proceeding upon confirmation of a plan or on the 
Effective Date of any plan confirmed.  Rather, the Debtor shall 
have leave after two (2) years after the Effective Date to seek a 
discharge pursuant to section 1141(d)(5)(B)(4), subject to the 
objection of parties in interest.  JEI shall not object to the 
Debtor’s discharge solely on the basis that the Debtor has not 
completed his obligations under the confirmed plan.  The 
Debtor’s obligations under the confirmed plan shall not be 
dischargeable in a future bankruptcy proceeding. 

• The Debtor shall convey, or cause the conveyance of the real 
property located at 232 Wentworth Court, Suffolk, Virginia 
(the “Governor’s Pointe Property”) to the Liquidating Trust 
under the confirmed plan. 

• The Debtor and the Committee will dismiss APN 08-05027 
with prejudice and with each party bearing its own costs. 

• The terms of the confirmed plan shall not adversely affect any 
of the foregoing terms. 
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 (b)  If there is a Chapter 11 liquidation or a Chapter 7 conversion, the Debtor 

shall convey or cause the conveyance of the Governor’s Pointe Property to the Debtor’s 

bankruptcy estate (which shall pay all applicable recordings costs and charges), and JEI 

shall (1) have an Allowed General Unsecured Claim (such Claim not being subject to 

future objection, subordination or avoidance) in the amount of $6,000,000; (2) disclaim, 

and there will be preserved for the benefit of the Debtor’s bankruptcy estate, the 

Judgment Liens on all real, personal and intangible property of the Debtor, except for the 

alleged Judgment Lien on the Miami Condo; (3) retain the alleged Judgment Lien on the 

Miami Condo, have relief from the automatic stay to enforce the alleged Judgment Lien 

against the Miami Condo and retain any Net Recovery from such enforcement with the 

same retroactive adjustment set forth above; and (4) retain its right to object to the 

Debtor’s discharge. 

 (c) Finally, if this case is dismissed, the foregoing settlement in all particulars 

shall be deemed null and void, and JEI shall retain the Judgment Liens and be returned to 

its status immediately prior to the Petition Date. 

::ODMA\PCDOCS\DOCSNFK\1508812\2 
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