
 

   
 

IN THE UNITED STATES DISTRICT COURT FOR 

THE SOUTHERN DISTRICT OF FLORIDA 

 

PEAK WELLNESS  ) 

NUTRITION, LLC  ) 

 ) 

 ) 

Plaintiff, ) 

 ) 

v. ) Civil Action No. 9:17-cv-81236   

 ) 

 ) 

PEAK WELLNESS ) STRUCK TRIAL BY JURY  

BIOPHARMA, INC. ) DEMAND 

 ) 

Defendant. ) 

COMPLAINT FOR DECLARATORY JUDGMENT 

Plaintiff, Peak Wellness Nutrition, LLC (“PWN”) for its Complaint for 

Declaratory Judgment against Defendant Peak Wellness Biopharma, Inc. (“PWB”) 

states as follows:   

NATURE OF ACTION 

1. This Complaint seeks a declaration under the Declaratory Judgment 

Act, 28 U.S.C. §2201-02, to settle an actual controversy between PWN and PWB 

regarding trademarks used in connection with the sale of dietary and/or nutritional 

supplements. In particular, PWN requests that this Court enter a judgment 

declaring that PWN’s PEAK WELLNESS NUTRITION mark does not infringe 

PWB’s purported PEAK WELLNESS BIOPHARMA mark.   
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2. This is also an action seeking cancellation of a federal trademark 

registration pursuant to the Lanham Act, 15 U.S.C. §1119. 

THE PARTIES 

3. PWN is a limited liability company organized and existing under the 

laws of the State of Florida with its principal place of business at 1007 North Dixie 

Hwy., West Palm Beach, Florida 33401.  PWN is a supplier of dietary 

supplements. 

4. Upon information and belief, PWB is a corporation with its principal 

place of business at 195 Field Point Road, Greenwich, Connecticut 06830.  Upon 

information and belief, PWB is a supplier of dietary and nutritional supplements. 

JURISDICTION AND VENUE 

5. The Court has subject-matter jurisdiction over this action under 28 

U.S.C. § 1331 and 28 U.S.C. § 1338, and Declaratory Judgment Act, 28 U.S.C. §§ 

2201 and 2202.     

6. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b) 

because a substantial part of the events or omissions giving rise to the claim 

occurred in this District. 

7. This Court has personal jurisdiction over PWB because it has, inter 

alia, transacted business within this District, including offering for sale and 

distributing dietary and nutritional supplements. 
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BACKGROUND 

 

8. PWN is a seller and distributor of dietary supplements. In particular, 

since at least September 13, 2013, PWN has continuously offered for sale and sold 

dietary supplements from its website at www.peakwellnessnutrition.com under the 

mark PEAK WELLNESS NUTRITION.   

9.  From about September 13, 2013, to September 17, 2017, PWN 

operated its business under the name Peak Wellness Nutrition, LLC and offered for 

sale, promoted and sold dietary supplements under the mark PEAK WELLNESS 

NUTRITION without receiving any complaint that its use of the Peak Wellness 

name and PEAK WELLNESS NUTRITION mark violated any third party’s 

trademarks rights or any other rights. 

10. As a result of its substantial and unimpeded use of the PEAK 

WELLNESS NUTRITION mark, PWN has acquired goodwill in the PEAK 

WELLNESS NUTRITION mark and customers have come to associate the PEAK 

WELLNESS NUTRITION mark with PWN. 

11. On September 18, 2017, over four years after PWN’s adoption of the 

PEAK WELLNESS NUTRITION mark, counsel for PWN received a letter from 

counsel for PWB.  A copy of the letter is attached hereto as Exhibit A.  In the 

letter, PWB’s counsel represented that PWB is in the business of selling and 

distributing dietary and nutritional supplements and has been so for over ten years, 
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that PWB is the owner of a federally registered trademark for PEAK WELLNESS 

BIOPHARMA and that PWN’s use of the mark PEAK WELLNESS constitutes a 

violation of PWB’s rights in PWB’s name and the PEAK WELLNESS trademark.  

PWB’s counsel also asked on behalf of PWB that PWN immediately cease and 

desist from all direct and indirect use of the Peak Wellness name and PEAK 

WELLNESS trademark.   

COUNT I 

DECLARATORY JUDGMENT 

12. PWN realleges all previous paragraphs of this Complaint for 

Declaratory Judgment as if fully set forth herein. 

13. PWN offers dietary supplements over the Internet under the mark 

PEAK WELLNESS NUTRITION and has done so continuously since at least 

September 13, 2013.    

14. PWB alleges that it owns the mark PEAK WELLNESS 

BIOPHARMA for dietary and nutritional supplements and has used the mark for 

over ten years.  PWB further alleges that PWN’s use of the mark PEAK 

WELLNESS NUTRITION in connection with dietary supplements infringes 

PWB’s rights in the mark PEAK WELLNESS BIOPHARMA for dietary and 

nutritional supplements and will cause consumer confusion in the marketplace. 
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15. PWB has demanded that PWB cease use of the PEAK WELLNESS 

NUTRITION mark in connection with dietary supplements. 

16. Upon information and belief, PWB ceased all use of the PEAK 

WELLNESS BIOPHARMA mark in connection with dietary and nutritional 

supplements in 2011.   

17. Upon information and belief, PWB’s cessation of use and 

abandonment of the PEAK WELLNESS BIOPHARMA mark in 2011 arose from 

PWB’s assignment to a third party of all rights in a dietary or nutritional product 

promoted by PWB under the mark MYO-T12 which, at the time of the assignment, 

was the sole dietary or nutritional supplement promoted by PWB under the PEAK 

WELLNESS BIOPHARMA mark.   

18. Upon information and belief, following PWB’s abandonment of the 

PEAK WELLNESS BIOPHARMA mark in 2011, PWB did not begin use of the 

PEAK WELLNESS BIOPHARMA mark in connection with dietary and 

nutritional supplements until 2016, approximately three years after PWN’s first 

commercial use of the mark PEAK WELLNESS NUTRITION.   

19. Upon information and belief, PWB’s second adoption and period use 

of the PEAK WELLNESS BIOPHARMA mark began when PWB initiated 

distribution of a product under the mark DOC’S WHEY.  As such, PWB 
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effectively abandoned the PEAK WELLNESS BIOPHARMA mark for 

approximately five years. 

20. Because PWB ceased use of the PEAK WELLNESS BIOPHARMA 

mark in 2011 and did not resume use until 2016, its date of first use of the mark for 

determining PWB’s priority in the mark is sometime in 2016. 

21. Because PWN has made substantial and continuous use of the PEAK 

WELLNESS NUTRITION mark since at least September 13, 2013, its rights in the 

PEAK WELLNESS NUTRITION mark pre-date any valid rights PWB may have 

in the PEAK WELLNESS BIOPHARMA mark. 

22. Because of PWB’s demand, PWN is under an imminent apprehension 

of litigation for its continued use of the PEAK WELLNESS NUTRITION mark in 

connection with dietary supplements.  PWN has no other existing, speedy, 

adequate or proper remedy other than a declaration and determination of the 

parties’ rights as prayed for herein. 

COUNT II 

CANCELLATION OF TRADEMARK  

REGISTRATIONS UNDER 15 U.S.C. §1119 

 

23. PWN realleges all previous paragraphs of this Complaint as if fully 

set forth herein. 
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24. On October 12, 2010, the USPTO issued to PWB U.S. Trademark 

Registration No. 3,861,667 for PEAK WELLNESS BIOPHARMA for dietary and 

nutritional supplements (“the ‘667 registration”). 

25. On October 12, 2016, PWB filed with the USPTO a Declaration of 

Incontestability of a Mark under Section 15 (“Section 15 Affidavit”) for the ‘667 

registration, the Declaration including the following statement: 

For International Class 005, the owner, has continuously used the 

mark in commerce for five (5) consecutive years after the date of 

registration, or the date of publication under 12(c), and is still using 

the mark in commerce on or in connection with all goods or services 

listed in the existing registration for this class: Dietary and nutritional 

supplements. Also[sic] there has been no final decision adverse to the 

owner’s claim of ownership of such mark for those goods or services, 

or to the owner’s right to register the same or to keep the same on the 

register; and, there is no proceeding involving said rights and not 

disposed of in either the U.S. Patent Trademark Office or the courts. 

 

The signatory being warned that willful false statements and the like 

are punishable by fine or imprisonment, or both, under 18 U.S.C. § 

1001, and that such willful false statements and the like may 

jeopardize the validity of this submission, declares that all statements 

made of his/her own knowledge are true and all statements made on 

information and belief are believed to be true. 

 

26. When PWB submitted the Section 15 Affidavit, its statement that 

PWB had continuously used the PEAK WELLNESS BIOPHARMA mark in 

commerce for five (5) consecutive years after the date of registration was false, and 

PWB knew its declaration was false. 
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27. Upon information and belief, PWB ceased all use of the PEAK 

WELLNESS BIOPHARMA mark in connection with dietary and nutritional 

supplements in 2011.   

28. Upon information and belief, PWB did not resume use of the PEAK 

WELLNESS BIOPHARMA mark in connection with dietary and nutritional 

supplements until 2016. 

29. Since PWB had not used the PEAK WELLNESS BIOPHARMA 

mark during a period beginning in 2011 and ending in 2016, its declaration that 

PWB had continuously used the PEAK WELLNESS BIOPHARMA mark in 

commerce for five (5) consecutive years after the date of registration in the Section 

15 Affidavit was false. 

30. As a result of PWB’s willful misrepresentation and false declaration 

to the USPTO, PWB procured a Notice of Acknowledgment under Section 15 from  

the USPTO for the ‘667 registration. 

31. If PWB is permitted to retain the ‘667 registration, PWN will be 

damaged. 

32. By reason of the foregoing facts, U.S. Trademark Registration No. 

3,861,667 for PEAK WELLNESS BIOPHARMA for dietary and nutritional 

supplements should be cancelled pursuant to the Lanham Act, 15 U.S.C. §1119. 
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PRAYER FOR RELIEF 

WHEREFORE, PWN respectfully prays that: 

1. The Court enter a judgment that PWN by its use of the PEAK 

WELLNESS NUTRITION mark, has not infringed and does not infringe or violate 

any purported right of PWB in its alleged PEAK WELLNESS BIOPHARMA 

mark. 

2. The Court enter a judgment that PWN’s use of the PEAK 

WELLNESS NUTRITION mark is lawful. 

3. The Court enter a judgment that  PWN’s rights in and priority to the 

PEAK WELLNESS NUTRITION mark for dietary supplements pre-date and are 

superior to any purported rights PWB has in the mark PEAK WELLNESS 

BIOPHARMA for dietary or nutritional supplement. 

4. The court declare that PWB procured the Notice of Acknowledgment 

under Section 15 from  the USPTO for U.S. Registration No. 3,861,667  through 

fraud and order the USPTO to cancel U.S. Registration No. 3,861,667  pursuant to 

15 U.S.C. §1119. 

5. The Court enter a judgment that this is an exceptional case and award 

PWN its full costs and reasonable attorneys’ fees pursuant to 15 U.S.C. § 1117. 

6. The Court award such other relief that the Court deems just and 

proper. 
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PWN DEMANDS TRIAL BY STRUCK JURY 

PWN hereby demands a trial by jury of all issues in this case. 

DATED this 9th day of November, 2017. 

Respectfully submitted, 

 

s/ Irene S. Motles      

Irene S. Motles (Fla. Bar Number: 124444) 

imotles@maynardcooper.com 

Maynard, Cooper & Gale, P.C. 

2400 Regions/Harbert Plaza 

      1901 6
th
 Avenue, North 

      Birmingham, AL  35203-2618 

      Phone: 205.254.1000 

Fax: 205.254.1999  

Attorney for Plaintiff 

Peak Wellness Nutrition, LLC 
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