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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

Justine Luongo, Attorney-In-Charge,

Criminal Defense Practice,
The Legal Aid Society,

Petitioner, N.Y. County Index No. 160232/2016
IAS Part 6

-against- (Lobis, J.)

Records Access Appeals Officer, New
York Police Department,

Respondent.

STATEMENT PURSUANT TO CPLR 5531

1. The index number in the court below is 160232/2016.

2. The full names of the original parties are as stated in the caption
above. There have been no changes in the parties.

3. This proceeding was commenced in the Supreme Court, New York
County.

4. This proceeding was commenced by service of a Notice of
Petition, on December 6, 2016. Issue was joined by the service of
Respondent Records Access Appeals Officer, New York Police
Department’s Verified Answer on March 15, 2017.

5. Petitioner-Appellant initiated an Article 78 Petition
seeking an order directing the New York Police Department to produce
certain documents containing NYPD internal bulletins, called
“Personnel Orders”, in compliance with Public Officers Law 88 86-90,
or the Freedom of Information Law, from 2011 to present.

6. This appeal is from the Decision and Order of the
Honorable Joan B. Lobis, Supreme Court, New York County, entered



onJune 1, 2017.

7. This appeal is taken on a fully reproduced record.



NOTICE OF APPEAL OF PETITIONER-APPELLANT, JUSTINE LUONGO,
DATED JUNE 30, 2017

(pp. 3-5)
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NYSCEF DOC. NO. 38
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INDEX NO.

RECEIVED NYSCEF:

SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY: CIVIL TERM

Justine Luongo, Attorney-In-Charge,
Criminal Defense Practice,
The Legal Aid Society,

Petitioner,
-against-

Records Access Appeals Officer, New York
Police Department,

Respondent.

PLEASE TAKE NOTICE that Petitioner Justine Luongo, Attorney-In-Charge,

NOTICE OF APPEAL

Index No. 160232/2016
IAS Part 6
(Lobis, J.)

Criminal Defense Practice, The Legal Aid Society, hereby appeals to the Appellate Division,

First Department from the Decision and Order of the Supreme Court of the State of New

York, County of New York (Lobis, J.), dated May 24, 2017, and entered and filed in the

Office of the Clerk of New York County on June 1, 2017, denying Petitioner’s Article 78

Petition seeking an order directing Respondent, the Record Access Appeals Officer, New

York Police Department (“NYPD”) to produce requested documents containing NYPD

160232/2016
06/30/2017

administrative summaries in compliance with Public Officers Law §§ 86-90, or the Freedom

of Information Law (the “Final Judgment). Notice of Entry was served on June 2, 2017.

This appeal is taken from each and every part of the Final Judgment as well as from the

whole thereof.

1 of 2



NYSCEF DOC. NO.

38

Dated: New York, New York

To:

June 30, 2017

INDEX NO. 160232/2016
RECEIVED NYSCEF: 06/30/2017

Respectfully submitted,

THE LEGAL AID SOCIETY

By:

Cynthia H. Conti-Cook
The Legal Aid Society
199 Water St. 6th Floor
New York, NY 10038
(212) 577-3265

Counsel for Petitioner

CLEARY GOTTLIEB STEEN & HAMILTON LLP

By: % A, @%‘VL M

CLERK OF THE SUPREME COURT
OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

60 Centre Street

New York, NY 10007

(646) 386-5955

CORPORATION COUNSEL OF THE
CITY OF NEW YORK

Omar Tuffaha

100 Church Street

New York, NY 10007

(212) 356-0896

otuffaha@law.nyc.gov

Counsel for Respondent

Roger A. Coo%er
One Liberty Plaza
New York, NY 10006
(212) 225-2000

Of Counsel for Petitioner

2 oglz



PETITIONER-APPELLANT’S PRE-ARGUMENT STATEMENT, DATED
JUNE 30, 2017

(pp. 6-11)
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RECEIVED NYSCEF:

SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION: FIRST DEPARTMENT

Justine Luongo, Attorney-In-Charge,
Criminal Defense Practice,
The Legal Aid Society,

Petitioner,
-against-

Records Access Appeals Officer, New York
Police Department,

Respondent.

PRE-ARGUMENT STATEMENT

N.Y. County Index No. 160232/2016
IAS Part 6
(Lobis, J.)

160232/2016
06/30/2017

Pursuant to Rule 600.17(b) of the Rules of the Supreme Court of the State of New

York, Appellate Division, First Department, Petitioner Justine Luongo, Attorney-In-Charge,

Criminal Defense Practice, The Legal Aid Society, respectfully submits this pre-argument

statement:

1. The title of the action is as set forth in the caption above.

2. The full names of the original parties are as stated in the caption above.

3. The names, addresses and telephone numbers of counsel for Petitioner-Appellant
are:

THE LEGAL AID SOC
Cynthia H. Conti-Cook
The Legal Aid Society
199 Water St. 6th Floor
New York, NY 10038
(212) 577-3265

Counsel for Petitioner

IETY
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NYSCEF DOC. NO. 39 RECEIVED NYSCEF:
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CLEARY GOTTLIEB STEEN & HAMILTON LLP
Roger A. Cooper

Benjamin C. Shartsis

Katherine R. Lynch

Arwa Abdelmoula

One Liberty Plaza

New York, NY 10006

(212) 225-2000

Of Counsel for Petitioner

4. The name, address and telephone number of counsel for Respondent-
Appellee is:

CORPORATION COUNSEL OF THE
CITY OF NEW YORK

Omar Tuffaha

100 Church Street

New York, NY 10007

(212) 356-0896

otuffaha@law.nyc.gov

5. The appeal is taken from the Supreme Court, County of New York,
IAS Part 6 (Honorable Joan B. Lobis) (the “IAS Court”).

6. Nature and object of the cause of action: Petitioner-Appellant

initiated an Article 78 Petition seeking an order directing the New York Police
Department (“NYPD”) to produce certain documents containing NYPD internal
bulletins, called “Personnel Orders” (the “Orders”), in compliance with Public
Officers Law §§ 86-90, or the Freedom of Information Law (“FOIL”), from 2011 to
present.

7. Result reached below: The IAS Court issued a Decision and Order

dated May 24, 2017, entered and filed in the Office of the Clerk of New York
County on June 1, 2017, notice of entry of which was served on June 2, 2017,

denying Petitioner’s Article 78 Petition (the “Final Judgment™). A copy of the

2 & 5
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Notice of Entry and Order is attached hereto as Exhibit A.

8. Grounds for appeal: Petitioner-Appellant seeks an order
reversing the Final Judgment on the following grounds:

a. First, the IAS court should have concluded that the Orders, which are
summaries listing employment updates and outcomes of officer disciplinary
proceedings do not fall within the “personnel records” exemption to FOIL created
by Civil Rights Law § 50-a (“Section 50-a’). Respondent did not even argue that
the Orders are in fact “used to evaluate [officer] performance toward continued
employment or promotion,” let alone present any information demonstrating this to
be the case, as is required for a document to qualify as a personnel record under
Section 50-a.

b. Second, The IAS court should have concluded that, even if the
Orders were personnel records pursuant to Section 50-a, they should be released
because the NYPD did not demonstrate that nondisclosure was necessary to
effectuate the purpose of Section 50-a. In order to prevent the disclosure of the
Orders pursuant to FOIL, the NYPD was required to meet its burden of
demonstrating a substantial and realistic possibility that the Orders will be used
abusively against officers. It did not do so here. In fact, the Orders had been made
public for over 40 years, and the NYPD could not identify even one incident of
abuse over that time period.

c. Third, the IAS court should have concluded that Respondent erred as
a matter of law in determining that Section 50-a prohibited it from producing the

Orders and should have instructed Respondent to reconsider Petitioner’s request

3 & 5
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based on a correct construction of Section 50-a. Respondent’s denial of the Petition
was based on the incorrect legal determination that because Section 50-a applied to
the requested Orders, Respondent was prohibited from releasing the Orders. This is
not the law. Even where documents plainly fall within the scope of Section 50-a,
the law is clear that Section 50-a in no way restricts an agency from voluntarily
using or publishing the documents. And as Petitioner demonstrated—and as this
Court recently articulated in Luongo v. Records Access Olfficer, Civilian Complaint
Review Board, No. 100250/15, 2017 WL 1173617 (1st Dep’t Mar. 30, 2017)—
“nothing in the Freedom of Information Law . . . restricts the right of the agency if it
so chooses to grant access to records within any of the statutory exceptions.”
Respondent and the IAS court cited no authority to the contrary, and the IAS court

merely acknowledged the issue but then provided no analysis of it in its decision.

4 &k 5
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Dated: New York, New York

To:

June 30, 2017

CORPORATION COUNSEL OF THE
CITY OF NEW YORK

Omar Tuffaha

100 Church Street

New York, NY 10007

(212) 356-0896

otuffaha@law.nyc.gov

Counsel for Respondent
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RECEIVED NYSCEF:

THE LEGAL AID SOCIETY

Cynthia H. Conti-Cook
The Legal Aid Society
199 Water St. 6th Floor
New York, NY 10038
(212) 577-3265

Counsel for Petitioner

160232/2016
06/30/2017

CLEARY GOTTLIEB STEEN & HAMILTON LLP

: /%/é W/\/ku

Roger A. CoofJ/er
Benjamin C. Shartsis
Katherine R. Lynch
Arwa Abdelmoula
One Liberty Plaza
New York, NY 10006
(212) 225-2000

Of Counsel for Petitioner
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DECISION AND ORDER, DATED MAY 24, 2017
(pp. 12-19)

REPRODUCED FOLLOWING
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: HON. JOAN B. LOBIS PART 6
Justice
. . INDEX NO.
Tn the Makbr f Josive Cuoneo lea 232 /20
Petitioner, MOTION DATE

MOTION SEQ. O(D|

Recorsds A—ac;s; /}],o//)ea/ s Ol(ﬁ@,g

rye PD

Respondent.

NYSceF

The following papers were read on this Article 78 petition.
pAPERS NUMBERED | 35

Notice of Petition/ Order to Show Cause — Affidavits — Exhibits

Answering Affidavits — Exhibits \
Replying Affidavits o
CORDANCE WiTH
ON DECIDED iNAC . 121
Xg&mmmme DECISION AND ORDE

201
Dated: /1707 2Z%%-1—6~ ? %{

JOAN K. LOBIS, J.S.C.
1. CHECK ONE: ..o UC@DISPOSED o NON-FINAL DISPOSITION
2. CHECK AS APPROPRIATE:...MOTION IS o GRANTED NIED o GRANTED IN PART o OTHER
3. CHECK IF APPROPRIATE: ..o o SETTLE ORDER o SUBMIT ORDER o DO NOT POST

o FIDUCIARY APPOINTMENT o REFERENCE

1l of 7
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: IAS PART 6
--X

In the matter of the Application of

JUSTINE LUONGO, Attorney In-Chief,
Criminal Defense Practice, The Legal Aid
Society,

Petitioner, )
Index No. 160232/2016

-against-
Decision and Order

RECORDS ACCESS APPEALS OFFICER,
New York City Police Department

Respondent.

JOAN B. LOBIS, J.S.C.:

Petitioner brings this article 78 proceeding seeking an order directing the New York
City Police Department (NYPD) to produce documents containing NYPD administrative
summaries. The NYPD posted this information bublicly for épproximately forty years in
compliance with Public Officers Law Sections 86-90, the Freedom of Information Law (FOIL).
Respondent opposes the petition, arguing that New York State Civil Rights Law Section 50-a (50-

a) bars requests for the documents. For the reasons set forth below, the petition is denied.

On May 9, 2016, Legal Aid filed a FOIL request for all “Personnel Orders” such as
those that are hung outside the ante-room of the Deputy Commissioner of Public Information from
January 1, 2011 to the present. The Orders contain summaries of employment updates for both
officers and civilian employees of the NYPD, including transfers, promotions, retirements, and
disciplinary dispositions. On May 27, 2016 the NYPD denied Legal Aid’s request. Respondent

1
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’stated the decision was based on Public Officers Law Section 87(2)(e), which protects records
“compiled for law enforcement purposes,” and on 87(2)(a), which pertains to personnel records
that are exempt from FOIL disclosur¢ under Civil Rights Law Section 50-a. It also noted it would
no longer make personnel orders available to the press going forward, regardless of its past policy

of public disclosure. On June 8, 2016, Legal Aid appealed and NYPD reaffirmed its denial.

Petitioner argues that the Orders are not personnel records under the plain text or
legislative purpose of 50-a. She states FOIL must be interpreted to grant the public maximum
access to government records and therefore exceptions must be narrowly interpreted. She alleges
that the orders in question are merely summaries listing employment updates and outcomes of
officer disciplinary proceedings that are not contained in the officers’ files. Because the
disciplinary hearings themselves do not constitute personnel records, she asserts, summaries of
their outcomes cannot be protected. If respondent bars limited summary information of police
officer disciplinary dispositions from release, nearly all information regarding police discipline
will be barred. To qualify for exemption under 50-a, she argues, the NYPD must show that the
Orders are used to evaluate performance toward continued employment of promotion. She states
that the NYPD’s position is cbntrary to the legislative intent in enacting 50-a “to prevent time-
consuming and perhaps vexatious investigation into irrelevant collateral matters in the context of
a civil or criminal action.” Further, as the NYPD made this information available for so many
years, she contends that it cannot now change its interpretation of the law without explaining why

its prior interpretation was incorrect.

3 of 7
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Even if the Orders are personnel records, petitioner states, they should still be
released unless respondént demonstrates that nondisclosure is necessary to prevent a substantial
and realistic potential use of information in the records in litigation to degrade, embarrass, harass,
or impeach the integrity of police officers. She argues that respondents have not demonstrated the
information was used this way during the decades it was available to the public. Finally, she argues
that NYPD denied her request based on the false legal premise that 50-a imposes an affirmative

obligation to keep records secret.

In its answer, respondent argues that the Orders the very sort of records that the
Court of Appeals found the legislature intended to keep conﬁdentiai under 50-a. It states that
whether a document qualifies as a personnel record depends upon its nature not its physicél
location. Respondent states that the records at issue .in this case pertain to misconduct or rules
violations and by their nature carry a substantial potential for embarrassing, harassing, or
impeaching usé and thus fall squarely within the broad rule of confidentiality established by 50-a.
Accordingly, fespondent contends, it has borne its burden of demonstrating that the Personnel
Orders are exempt from disclosure under FOIL. Additionally, respondent argues that the requested
records are not subject to disclosure because petitioner has neither joined the officers who are the
subjects of the personnel orders as necessary parties to this proceeding nor provided them the

requisite notice that their records are being sought.

On March 21, 2017 the Court heard oral argument on the case and marked the

petition fully submitted. On March 30, 2017 the First Department rendered a decision in Luongo

v. Records Access Officer, Civilian Complaint Review Board, No. 100250/15,2017 WL 1173617

4 of 7
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(st Dep’t Mar. 30, 2017) (Luongo I). Luongo I involved an appeal from Justice Alice

Schlesinger’s determination that petitioner was entitled to summaries of Civilian Complaint
- Review Board (CCRB) records in connection with a police officer’s involvement in Eric Garner’s
arrest and death. Justice Schlesinger found that information as to “whether the CCRB substantiated '.
complaints against [the officer] and if so, whether there were\ any related administrative
proceedings and those outcomes, if any” did not constitute personnel records. She held that even
if the summaries were personnel records, they could be disclosed without posing the risk of
harassment to the officer that 50-a aimed to prevent. The First Department reversed, holding that
the summary of records constituted protected personnel records, that prior disclosure of the fecords
did not dictate disclosure, that the prior release of results of disciplinary actions did not dictate
disclosure, and that non-disclosure was warranted to protect the officer’s safety. This Court gave
the parties in the iﬁstant action until April 7, 2017 to submit .additional memorandums in response

to that decision.

Petitioner points out that the Court in Luongo I clearly states that 50-a does not
restrict an agency from granting access to records within any of the statutory exceptions. Therefore,
she states, contention that 50-a prohibits them from providing the requested orders is error of law.
Additionally, she argues, Luongo I establishes that respondent must show how the orders impact
the promotion or retention of officers before they ére considered personnel records. She argues
that, unlike in Luongo I, there is no finding that the records iﬁ question here are actually used in
officer promotion. Petitioner distinguishes her request here from the summary of records from
Luongo I. Further, petitioner states that in Luongo I there was considerable evidence to support a

substantial potential that the information would be used in an abusive manner. Petitioner reiterates

5 of 7
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that the summaries she requests have been published for decades and fespondent does not identify
any incidents of abuse. She states that the First Department relies heavily on the separate FOIL
exemption in Public Officers Law Section 87(2)(f), which permits an agency to deny access to

records that, if disclosed, would endanger the life or safety of any person.

Respondent argues that Luongo I and another case decided by the First Department

on the same day, New York Civil Liberties Union v. New York City Police Dep’t, No.

102436/2012, 2017 N.Y. App. Div. LEXIS 2448 (1st Dep’t March 30, 2017), support its position
that the records are exempt from disclosure under 50-a. It states that all of petitioner’s arguments
were rejected by the First Department. It contends that the question is not whether respondent
could voluntarily disclose the personnel orders, and that 50-a specifically states that personnel

records can only be disclosure by court order or with the express written consent of the officer.

As respondent points out, the First Department explicitly rejected petitioner’s
arguments that respondent has waived nondisclosure under 50-a by making the information
available in the past. Though there are some factual distinctions between this case and Luongo [,
] am constrained by the First Department’s holding to deny the petition. Like documents in Luongo
L, the administrative summaries listing disciplinary dispositions “are clearly of significance to
superiors in evaluating police officers’ performance.” Luongo I at 6. Contrary to petitioner’s
contention that respondent failed to demonstrate a substantial potential for the records to be used
to harass officers if disclosed, the First Department found that by its natﬁre this information carries

the potential for exploitation. Further, contrary to petitioner’s argument, respondent must

6 of 7
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demonstrate a possibility rather than a past history of endangerment. Id. at 8. The Court has

considered the remainder of the parties’ arguments and they do not change the outcome.
Therefore, it is

ORDERED that the petition is denied.

Dated: /%7 LY,2017 | ENTER:

v
JOAN B. LOBIS, J.S.C.

7 of 7
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NOTICE OF CPLR ART. 78 PETITION, DATED DECEMBER 6, 2016
(pp. 20-22)

REPRODUCED FOLLOWING
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: CIVIL TERM

Application of Justine Luongo, Attorney-:
In-Chief, Criminal Defense Practice,
The Legal Aid Society,

: NOTICE OF
Petitioner : CPLR ART. 78
: PETITION

Index No.
- against-

Records Access Appeals Officer,
New York Police Department :
Respondent. :

PLEASE TAKE NOTICE, that upon the annexed verified Petition, the
affirmation of Cynthia H. Conti-Cook, Esg., and the attached
exhibits, the undersigned will make application before this
Court at 60 Centre Street, NY 10007 on the 12th day of January,
2017 at 9:30 in the forenoon of that day, or as soon thereafter
as counsel may be heard, for an order and judgment pursuant to
CPLR art. 78, '

i) directing the New York Police Department (NYPD) to
produce the Personnel Orders for the years January 1,
2011 to the present, and

ii) awarding attorneys’ fees associated with bringing this
action. Public Officers Law § 86-90.

1 of 2
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Dated: December 6, 2016
New York, New York

Respectfully Submitted,

CLEARY GOTTLIEB STEEN & HAMILTON LLP

e

Roger A. Cebper
One Liberty Plaza
New York, NY 10006
(212) 225-2283

Of Counsel for Petitioner

ToO:

Clerk,

Supreme Court New York County
60 Centre Street

New York, NY 10007

Corporation Counsel for the
City of New York

100 Church Street, 4% floor
New York, NY 10007

Jonathan David

Records Access Appeals Officer
One Police Plaza, Room 1406
New York, NY 10038

2 of 2
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VERIFIED CPLR ART. 78 PETITION, DATED DECEMBER 6, 2016
(pp. 23-48)

REPRODUCED FOLLOWING
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: CIVIL TERM
Application of Justine Luongo, Attorney-:
In-Chief, Criminal Defense Practice,
The Legal Aid Society,
: VERIFIED
Petitioner : CPLR ART. 78
: PETITION
Index No.
- against-
Records Access Appeals Officer,
New York Police Department
Respondent.

CYNTHIA H. CONTI-COOK, an attorney associated with The
Legal Aid Society, affirms on information and belief, the
sources of which are the appended documents:

PRELIMINARY STATEMENT
1. This is a Petition for an order pursuant to C.P.L.R. Art.
78, directing the New York Police Department (“NYPD”) to produce
requested documents containing NYPD administrative summaries, in
compliance with Public Officers Law § 86-90, or the Freedom of
Information Law (“FOIL").

VENUE

2. Venue 1s proper in New York County, which is the NYPD’s

principal place of business, and the place where the adverse

agency determination was made. C.P.L.R. § 506 (b).

1 of 25
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PARTIES
3. Petitioner Justine Luongo is the Attorney-in-Chief of the
Criminal Defense Practice, Legal Aid Society.
4., The Records Access Appeal Officer is the appointed officer
of the NYPD FOIL Unit who determines FOIL-availability of
records produced by or for the NYPD.
ADMINISTRATIVE PROCEEDINGS
5. Petitioner has requested access to files containing NYPD
administrative summaries that were posted publically by the NYPD
for 40 years prior to this request.
6. On May 9, 2016, The Legal Aid Society (“Legal Aid”),
submitted a request under Article 6 of the Public Officers Law
to the NYPD’s FOIL Unit. See Ex. A, Letter from Cynthia Conti-
Cook to NYPD Records Access Officer, dated May 9, 2016 (the
“FOIL Request”). On behalf of her organization, Ms. Conti-Cook
requested that the NYPD furnish all “Personnel Orders” (the
“Orders”) from January 1, 2011 to the present. Id. On May 18,
2016, Legal Aid received a message from the NYPD, acknowledging
Ms. Conti-Cook’s FOIL request. See Ex. B, Letter from Richard
Mantellino to Cynthia Conti-Cook, dated May 18, 2016.
7. The Orders Legal Aid seeks contain NYPD administrative
summaries listing employment updates for both officers and
civilian employees such as transfers, promotions, retirements,

and disciplinary dispositions. See Ex. C, Affirmation of
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Katherine R. Lynch, dated Dec. 6, 2016; Ex. D, Photographs of
Personnel Orders taken by Katherine R. Lynch on December 2, 2016
(“Order Photographs”). The disciplinary dispositions in
particular briefly summarize the factual basis for disciplinary
proceedings against police officers as well as the outcomes of
such proceedings, including official charges and penalties, if
any. See Rocco Parascandola and Graham Rayman, Exclusive: NYPD
Suddenly Stops Sharing Records On Cop Discipline In Move
Watchdogs Slam As Anti-Transparency, New York Daily News, Aug.
24, 2016, http://www.nydailynews.com/new-york/exclusive-nypd-
stops-releasing-cops-disciplinary-records-article-1.2764145.
These disciplinary proceedings may be initiated by the NYPD or
by the Civilian Complaint Review Board (“CCRB”), and all final
disciplinary decisions are made by the Police Commissioner. See
N.Y. City Charter § 434 (authority to discipline is held by the
Police Commissioner); CCRB, Frequently Asked Questions,
http://wwwl.nyc.gov/site/ccrb/about/frequently-asked-questions-
fag.page (last visited Nov. 29, 2016).
8. Many of the proceedings that are ultimately reflected in
the Orders are already public. For example, the CCRB routinely
prosecutes members of the NYPD in front of an administrative law
judge, known as a Deputy Commissioner of Trials, at a trial room
at NYPD headquarters. See CCRB, APU Trials,

https://wwwl.nyc.gov/site/ccrb/prosecution/apu-trials.page (last
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visited Nov. 29, 2016). These trials are open to the public.
Id. After the Police Commissioner makes the ultimate
determination of discipline, the summary of the charge and the
penalty are published along with any dispositions the NYPD has
made for other officers in a list summary entitled “Personnel
Orders.” See Ex. D, Order Photographs.

9. For at least 40 years, the NYPD routinely made these Orders
publicly available to reporters by posting them on a clipboard
at the Deputy Commissioner of Public Information’s (“DCPI”)
office at NYPD headquarters. See Parascandola and Rayman,
supra. This was not the only place where the records were made
available, however. They have also been available at the New
York City Hall Library, including orders dated as recently as
April 2016.° See Ex. D, Order Photographs.

10. Despite the NYPD’s longtime disclosure of these records, on
May 27, 2016, the NYPD denied Legal Aid’s request for the
records. See Ex. E, Letter from Richard Mantellino to Cynthia
Conti-Cook, dated May 27, 2016 (the “FOIL Denial”). The NYPD
stated that it had made this decision on the basis of Public
Officers Law § 87(2) (e), intended to protect records “compiled

7

for law enforcement purposes,” as well as Public Officers Law §

87(2) (a), which pertains to personnel records that are exempt

! Because the Orders posted outside the DCPI office have since been taken

down, see Parascandola and Rayman, supra, Petitioner could not confirm that
the contents of the Orders posted by the DCPI were identical to those of the
Orders still available at the City Hall Library.

4
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from FOIL disclosure under Civil Rights Law § 50-a (“Section 50-
a”) . Id. The NYPD further noted that it would no longer make
these orders available to the press going forward, regardless of
its past policy of public disclosure. Id.
11. On June 8, 2016, Legal Aid appealed to the NYPD Records
Access Appeals Officer, requesting that the agency reconsider
its denial. See Ex. F, Letter from Cynthia Conti-Cook to
Jonathan David, dated June 8, 2016 (the “FOIL Appeal”). Legal
Aid noted that it was merely seeking access to information that
had already been provided to reporters for years and that, under
FOIL, all government documents, including police records, are
presumptively available for “public inspection and copying.” Id.
12. 1In response, the NYPD reaffirmed its denial of the request,
stating that the requested Orders contained references to
“disciplinary charges” against police officers, and thus were
barred from disclosure as personnel records pursuant to Section
50-a. See Ex. G, Letter from Jonathan David to Cynthia Conti-
Cook, dated August 8, 2016 (the “FOIL Appeal Denial”).
13. The FOIL Appeal Denial also confirmed that the requested
Orders had been previously made available at the office of the
DCPI at NYPD Headquarters at One Police Plaza and that members
of the press had access to this information. Id.
Notwithstanding this long-time practice of disclosure, in

response to this FOIL request, the NYPD decided that it would no
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longer publicize the Orders. Id. Apparently unaware of the
availability of over 40 years of Orders in the City Hall
Library, Mr. David stated that “[t]here is no precedent for the
type of disclosure that [Legal Aid] request[s]—copies of all
Personnel Orders issued over the course of 5 years.” Id.

14. The timing of the NYPD’s abrupt reversal is more than a
little suspicious. It comes at a time of increased public
demand for police accountability, especially for the officers
who caused the deaths of Ramarley Graham in 2012 and Eric Garner
in 2014. And the public’s increasing interest in the requested
information is stronger and more justified than ever. In the
past year, there have been public demonstrations calling for the
NYPD to fire Officer Richard Haste, who shot Ramarley Graham, as
well as Officer Daniel Pantaleo, who choked Eric Garner. See,
e.g., Chauncey Alcorn and Larry McShane, Eric Garner’s Mother
Leads Brooklyn March Against Police Brutality With Al Sharpton
On Eve Of His Death Anniversary, New York Daily News, July 16,
2016, http://www.nydailynews.com/new-york/al-sharpton-eric-
garner-widow-esaw-lead-brooklyn-march-article-1.2714068; Sameer
Rao, Ramarley Graham’s Family, Activists Demand Accountability
With #23Days4Ramarley Campaign, Color Lines, Apr. 26, 2016,
http://www.colorlines.com/articles/ramarley-grahams—-family-

activists-demand-accountability-23daysd4ramarley-campaign.
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15. Administrative remedies have been exhausted. A C.P.L.R.
Article 78 proceeding will lie to obtain review of the agency’s
denial of this FOIL application. Public Officers Law §
89 (4) (a) (b) .

ARGUMENT

THE ORDERS ARE NOT “PERSONNEL RECORDS” UNDER THE PLAIN TEXT OR
LEGISLATIVE PURPOSE OF SECTION 50-A

16. The Orders, which are summaries listing employment updates
and outcomes of officer disciplinary proceedings, do not meet
the “personnel records” exemption to FOIL created by Section 50-
a.

17. FOIL provides the people of New York a “means to access
governmental records, to assure accountability and to thwart

A\Y

secrecy,” by ensuring that “[a]ll records of a public agency are
presumptively open to public inspection, without regard to need
or purpose of the applicant.” Matter of Buffalo News, Inc. V.
Buffalo Enter. Dev. Corp., 84 N.Y.2d 488, 492 (1994) (internal
citation and gquotations omitted). Therefore, “consistent with
these laudable goals,” the Court of Appeals “has firmly held
that FOIL is to be liberally construed and its exemptions
narrowly interpreted so that the public is granted maximum
access to the records of government.” Id.

18. Because FOIL serves vital public interests, the burden is

upon the government to demonstrate that the requested
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information falls “squarely within” the exemption. Matter of
Daily Gazette Co. v. City of Schenectady, 93 N.Y.2d 145, 158-59
(1999). “[T]lhe standard of review on a CPLR article 78
proceeding challenging an agency's denial of a FOIL request is
much more stringent than the lenient standard generally
applicable to CPLR article 78 review of agency actions. A court
is to presume that all records are open, and it must construe
the statutory exemptions narrowly.” Matter of Berger v. N.Y.C.
Dep't of Health & Mental Hygiene, 137 A.D.3d 904, 906 (2d Dep’t
2016), leave to appeal denied, 27 N.Y.3d 910 (2016). And to
invoke Section 50-a, under this standard, an agency cannot
“with[old] all of the requested records on the basis of a
blanket invocation of Civil Rights Law § 50-a” but must “offer[]
a specific basis for the claimed exemption.” Matter of Hearst
Corp. v. N.Y. State Police, 966 N.Y.S5.2d 557, 560 (3d Dep’t
2013). Further, “[c]onclusory assertions that certain records
fall within a statutory exemption are not sufficient;
evidentiary support is needed.” Matter of Dilworth v.

Westchester Cty. Dept. of Corr., 93 A.D.3d 722, 724 (2d Dep’t

2012) .
19. Section 50-a, as relevant here, protects “personnel
records” of police officers from compelled disclosure. Civil

Rights Law § 50-a. The statute provides no definition for

personnel records, but does require that to qualify, the records
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must be “used to evaluate performance toward continued
employment or promotion.” Id. In this regard, it is firmly
established that the focus is not merely on the nature of the
information in the document, but also upon the actual use of
that document in evaluating officers. As explained by the New
York Court of Appeals, “whether a document qualifies as a
personnel record under Civil Rights Law § 50-a(l) depends upon
its nature and its use in evaluating an officer's performance.”
Matter of Prisoners' Legal Servs. of N.Y. v. N.Y. State Dep't of
Corr. Servs., 73 N.Y.2d 26, 32 (1988) (“Prisoners’

Legal”) (emphasis added) .

20. The NYPD cannot satisfy this standard and demonstrate that
the Orders are personnel records. The NYPD has not provided any
explanation or evidence to show how the Orders are actually used
in the evaluation of officers’ performance or for promotion or
retention purposes. Cf. Dilworth, 93 A.D.3d at 724 (holding
that conclusory assertions are insufficient to support a FOIL
denial; actual evidence is needed). Nor can it; certainly,
neither the pages of the administrative updates, nor the summary
lists of officers receiving disciplinary charges, are duplicated
in individual officers’ files. The NYPD’s failure to meet this
burden is sufficient in itself to justify ordering disclosure.
Matter of Capital Newspapers Div. of Hearst Corp. v. City of

Albany, 15 N.Y.3d 759, 761 (2010) (ordering disclosure of
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records where city’s conclusory affidavit failed to meet burden
of showing records were used to evaluate performance and thus
fell squarely within the statute). But even looking at the
actual Orders—which include compilations of purely factual
employment information about multiple officers and civilian
employees, including lists of the outcomes of officer
disciplinary proceedings—there is no reason to believe that
someone evaluating an officer for promotion would look to these
compilations of information. Rather, they would look at more
detailed, officer- and incident-specific information kept
separately in that officer’s own personnel file. See Ex. H,
Advisory Opinion from Committee on Open Government (“Advisory
Opinion”). By contrast, Prisoners’ Legal—in which the Court of
Appeals found information to be “personnel records”—involved
detailed records of the allegations and investigations against
prison guards that the court found did serve the function of
personnel records. Prisoners' Legal, 73 N.Y.2d at 32.

21. The NYPD’s position is also contrary to the legislative
intent. The requested Orders do not fall within the “narrowly
specific” set of documents that the legislature intended to
protect with Section 50-a. Matter of Capital Newspapers Div. of
Hearst Corp. v. Burns, 67 N.Y.2d 562 (1986). The purpose of the
statute is “to prevent time-consuming and perhaps vexatious

investigation into irrelevant collateral matters in the context
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of a civil or criminal action.” Id. (internal citation and
quotation marks omitted). Statements in the legislative history
confirm that the bill was targeted at preventing “the
indiscriminate perusal of police officers’ personnel records by
defense counsel in cases wherein the police officer is a
witness,” because “such records often contain raw, unverified
information derogatory of the subject police officer, such as
letters of complaint from members of the public.” See Ex. I,
Mem. Of Roger Hayes, State of New York Division of Criminal
Justice Services, Bill Jacket L. 1976, Chapter 413.

22. The information requested here is nothing of this sort.
Nowhere do the Orders disclose the kind of underlying details or
unsupported allegations behind civilian complaints that courts
have found to be within the scope of the law. See, e.g.,
Prisoners' Legal, 73 N.Y.2d 26. Rather, these documents merely
contain facts about decisions made by the Police Commissioner,
often following a publicly-held hearing.

23. The NYPD’s apparent interpretation of “personnel records”
to cover not only records actually used in promotion and
retention decisions, but all information that is in any way
potentially related to such decisions, would turn a narrow law
originally designed to protect police officers from harassment
in court into a near-total bar on public access to any

information whatsoever about officer misconduct. ©Nothing short
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of crystal-clear statutory language can justify such a
restriction on public access to information, and the legislature
did not so clearly exempt all such information when it passed
Section 50-a.

24. 1Indeed, courts have held that the disciplinary hearings
themselves do not constitute personnel records. Matter of Doe
v. City of Schenectady, 84 A.D.3d 1455, 1459 (3rd Dep’t

2011) (“"Simply put, Civil Rights Law § 50-a neither speaks of,
nor was intended to, prohibit public police disciplinary
hearings.”). 1If the hearings themselves do not constitute
personnel records, it cannot possibly be the case that summaries
of the outcomes of these proceedings, reflecting the same public
information, are protected personnel records.

25. That the Orders are not personnel records is further
demonstrated by the NYPD’s own prior conduct in making this
information available for at least the last 40 years. It did so
by posting them in the office of the NYPD Deputy Commissioner of
Public Information, where they were available to the press, and
by providing over 40 years’ worth of the Orders at the City Hall
Library for archiving. Former Commissioner Ray Kelly even
admitted that he also wanted to remove media access to these
summaries but his lawyers advised him that would be unlawful.
See Rocco Parascandola and Graham Rayman, Fmr. Police

Commissioner Raymond Kelly likes Bill Bratton’s decision to keep
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NYPD disciplinary records secret, New York Daily News, Aug. 27,
2016, http://www.nydailynews.com/news/politics/raymond-kelly-
agrees-bill-bratton-decision-nypd-secrecy-article-1.2768433; Ex.
G, Foil Appeal Denial; Ex. C, Affirmation of Katherine R. Lynch.
26. Where an agency has relied upon a particular
interpretation, it cannot change that interpretation without
providing an explanation as to why its prior interpretation was
incorrect and should be reversed if it does so. See Matter of
Charles A. Field Delivery Serv., Inc. v. Roberts, 66 N.Y.2d 516,
519-20 (1985). The FOIL Appeal Denial, however, does not
explain why the NYPD suddenly changed its interpretation after
40 years of publishing the records; indeed, the only plausible
cause of this policy change appears to be the FOIL Request
itself, and no doubt the heightened public scrutiny of police
conduct following the death of Ramarley Graham, Eric Garner and
others at the hands of the police.

27. Furthermore, other government agencies also disagree as to
whether the requested documents are personnel records. First,
to this day, the City Hall Library, operated by the New York
City Department of Records, has multiple books containing
decades’ worth of these reports which are reviewable by any
member of the public upon request, from as long ago as 1972 and
as recently as April 2016. See Ex. C, Affirmation of Katherine

R. Lynch; Ex. D, Order Photographs. Second, Governor Cuomo has
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publicly expressed his disagreement with the NYPD’s
interpretation of Section 50-a. See Joseph Stepansky and Thomas
Tracy, Cuomo calls out de Blasio over NYPD disciplinary record
secrecy, New York Daily News, Sept. 10, 2016,
http://www.nydailynews.com/new-york/cuomo-calls-de-blasio-nypd-
disciplinary-record-secrecy-article-1.2786843.

28. Third, the Committee On Open Government, a state-operated
committee, has expressly considered the Orders and is of the
opinion that they do not constitute personnel records under
Section 50-a. The Committee notes in an advisory opinion that,
unlike here, personnel records typically relate to a single
individual and are often found within a file or group of files
focusing on that individual. Furthermore, the Committee
observes that the Orders in question do not appear to be used to
actually evaluate the performance of officers. Ex. H, Advisory
Opinion. The Committee further notes that the public display of
these documents for over 40 years weighs heavily against the
claim that they can be withheld under FOIL, and in the
Committee’s view, the department should therefore make these
Orders available to petitioner and the public. Id.

29. In sum, because the Orders fall outside both the plain text
requirements for “personnel records” and in practice are not the
kind of documents the legislature intended to protect—as shown

by the NYPD’s publication of these documents for decades—this
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Court should find that the Orders are not exempt from disclosure
because they are not personnel records pursuant to Section 50-a.
EVEN IF THE COURT DETERMINES THAT THE ORDERS ARE PERSONNEL
RECORDS, THEY SHOULD BE RELEASED BECAUSE THE NYPD HAS NOT AND
CANNOT DEMONSTRATE THAT NONDISCLOSURE IS NECESSARY TO EFFECTUATE
THE PURPOSES OF SECTION 50-A

30. Even if the Orders are personnel records under Section 50-
a, the Court should still order that they be released. The
Court of Appeals has recognized that the “comprehensive
statutory exemption [of Section 50-a] must be tempered when it
interacts with the competing legislative policy of open
government through broad public access to governmental agency
records embodied in the FOIL legislation.” Daily Gazette, 93
N.Y.2d at 145.

31. The NYPD may refuse to disclose documents that are
personnel records only if it meets its burden of showing that
nondisclosure 1s “necessary to effectuate the purposes of Civil
Rights Law § 50-a—to prevent the potential use of information in
the records in litigation to degrade, embarrass, harass or
impeach the integrity of [police] officer([s].” Id. at 157-58.
This, in turn, requires the NYPD to show “a substantial and
realistic potential of the requested material for the abusive
use against the officer or firefighter.” Id. at 159. A remote
probability of abusive use is insufficient to meet the burden

A\Y

for nondisclosure because “[t]he potential for abuse through

15

15 of 25



39

FOIL is in a sense a price of open government, and should not be
invoked to undermine the statute.” Matter of M. Farbman &
Sons, Inc. v. N.Y.C. Health & Hosps. Corp., 62 N.Y.2d 75, 82
(1984) .

32. In keeping with the legislative intent of Section 50-a,
courts have distinguished between FOIL requests for unfettered
access to all sensitive data within personnel records, and
requests for limited access to “neutral” information such as
factual summaries that have a “remote” potential for abuse,
Prisoners’ Legal, 73 N.Y.2d at 33—and requests for the latter
information have been routinely granted. In contrast to
Prisoners’ Legal, 73 N.Y.2d at 33, where detailed allegations of
inmate complaints against prison guards were protected from
disclosure, in Capital Newspapers, 67 N.Y.2d at 567, the Court
of Appeals permitted release of a summary tabulation of an
officer’s sick leave time. See also Matter of Cook v. Nassau
Cty. Police Dep’t, 110 A.D.3d 718, 20 (2d Dep’t 2013) (denying
release of entire internal investigation report but affirming
release of a partially redacted “Citizen Complaint Summary”
included within the report).

33. Similarly, in Matter of Luongo v. Records Access Officer,
49 Misc.3d 708 (Sup. Ct. N.Y. Cty. 2015), the Supreme Court
carefully considered the aforementioned precedents in

determining whether to grant a FOIL request for access to CCRB
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records relating to substantiated complaints against NYPD
Officer Daniel Pantaleo, who was involved in the widely-
publicized death of Eric Garner in 2014. The court permitted
the release of the records, concluding that because the
petitioners sought “limited records” and only “substantiated

7

complaints,” the case was most analogous to Capital Newspapers.
Id. at 718.

34. The NYPD has not and cannot show that the Orders have any
serious potential to “degrade, embarrass, harass or impeach the
integrity” of the officers. Daily Gazette, 93 N.Y.2d at 158.
The Orders contain purely factual descriptions of the
dispositions of actual disciplinary actions brought against
officers, following a public hearing and ultimately decided by
the Police Commissioner. Petitioner does not seek access to the
sensitive details underlying the disciplinary dispositions that
are contained in individual officers’ personnel files. Thus, in
contrast to the more detailed records that courts have found do
have an unacceptable potential for abuse, see Prisoners’ Legal,
73 N.Y.2d at 33-34,; Daily Gazette, 93 N.Y.2d at 159, the Orders
reflecting merely the disposition of a disciplinary case against
an officer, without any specific details about the conduct
underlying that disciplinary case, could not be used as a basis

to harass or impeach an officer in court. See People v. Smith,

27 N.Y.3d 652, 661-62 (2016) (affirming exclusion of the
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existence of a lawsuit against an officer in part because it
lacked sufficient verified detail to tie it to the officer’s
conduct in the case before the court). Such documents therefore
do not pose a realistic possibility of improper use against the
officers listed in them.

35. Furthermore, the NYPD cannot plausibly assert that
publication of the personnel orders would create a “substantial
and realistic potential” for “abusive use” when it has in fact
been publicly posting the records on a clipboard outside the
Deputy Commissioner of Public Information’s office for at least
40 years without apparent issue, and where many of these Orders
continue to be available in the City Hall Library. See Ex. C,
Affirmation of Katherine R. Lynch. Given this long history of
public disclosure, the NYPD must be able to point to specific
circumstances in which information in a personnel order has been
used abusively against officers in order to justify
nondisclosure, but the NYPD has given no explanation whatsoever
of how these records are prone to improper use, instead issuing
a conclusory blanket denial of the FOIL Request. See Ex. E,
FOIL Denial; Ex. G, FOIL Appeal Denial. Without concrete
evidence showing that these already-public records are routinely
used to harass officers, the Court should conclude that they

have “remote or no such potential use” and therefore “fall
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outside the scope of the statute.” Daily Gazette, 93 N.Y.2d at
158 (quoting Capital Newspapers, 73 N.Y.2d at 33).
36. If, as asserted by the NYPD, limited summary information of
police officer disciplinary dispositions is barred from release
pursuant to Section 50-a, than nearly all information regarding
police discipline in any form is barred from public disclosure.
But that is not the law. The legislature has made clear in FOIL
that the “government is the public’s business,” and “[a]lccess to
[government] information should not be thwarted by shrouding it
with the cloak of secrecy or confidentiality.” Public Officers
Law § 84.
37. Citizens have a right to know how the NYPD’s police
disciplinary system is functioning. If officers with a history
of excessive force are not being adequately disciplined, that
would necessarily inform ongoing public conversation regarding
pertinent and systematic problems within the City’s internal and
civilian police oversight, accountability, and disciplinary
systems—-—issues that the legislature has emphatically declared
are “the public’s business.” Id. 1Indeed, the information is
particularly critical at this time in light of the recent series
of widely publicized deaths caused by police officers across the
country, including the deaths of Ramarley Graham and Eric Garner

in New York City. It cannot be the legislature’s intent that
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such basic routine information be protected from public
disclosure.

THE NYPD MAY LAWFULLY RELEASE THE REPORTS ON A VOLUNTARY BASIS
EVEN IF THE REPORTS ARE PERSONNEL RECORDS

38. Whether or not the NYPD is correct that the Orders are
personnel records, the Court should still rule that the NYPD’s
basis for the denial of Petitioner’s FOIL request was legally in
error. See Mulgrew v. Bd. of Educ. of City Sch. Dist. of City
of N.Y., 928 N.Y.S.2d 701, 702-03 (2011) (the gquestion for
evaluating an appeal of a denial of a FOIL request is whether
“respondents’ determination was affected by an error of law.”
(internal quotations and citations omitted)).

39. 1In response to Petitioner’s FOIL request, the NYPD asserted
that it is legally obligated to deny Petitioner’s request, as
“Civil Rights Law (CRL) Section 50-a bars disclosure of

7

records,” and “CRL 50-a is designed to protect individual
officer’s privacy rights and cannot be waived by any action of
the NYPD." Ex. G, FOIL Appeal Denial. 1In addition, Mayor de
Blasio has publicly stated that he believes the NYPD should
release this information, but is prohibited from doing so under
Section 50-a. See Greg B. Smith and Kenneth Lovett, De Blasio
Calls on Albany to Nix Law that Hides NYPD Officers’

Disciplinary Records,; Cop Unions Protest, New York Daily News,

Sept. 1, 2016, http://www.nydailynews.com/new-york/de-blasio-
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albany-nix-law-hiding-nypd-disciplinary-records—-article-
1.2774161. As he explained: “I believe we should change the
state law and make these records public. . . . The current state
law that we have to honor—that does not allow for transparency.”
Id. Thus, the FOIL Request Denial as well as the Mayor’s own
public assessment of the situation is based on the legal
conclusion that Section 50-a prohibits the NYPD from releasing
the Orders.

40. This is an incorrect application of Section 50-a. New York
courts have established that “the use of [personnel records] by
a governmental entity, in furtherance of its official functions,
is unrelated to the purpose of Civil Rights Law § 50-a.”
Poughkeepsie Police Benevolent Ass'n, Inc. v. City of
Poughkeepsie, 184 A.D.2d 501, 501 (2d Dep’t 1992); see also
Reale v. Kiepper, 204 A.D.2d 72, 73 (lst Dep’t 1994). No court
has held that Section 50-a imposes any affirmative obligation on
a state agency to keep records secret when that agency has an
interest in publishing such records. Indeed, multiple decisions
have concluded just the opposite, permitting agencies to publish
personnel records over the objections of police officers, and
affirmed that officers have no private right of action to
enforce Section 50-a. Poughkeepsie, 184 A.D.2d at 501 (holding
that a police department was entitled to share documents

concerning police discipline with the public, even if they were
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personnel records); Schenectady, 84 A.D.3d at 1457 (rejecting a
challenge to public disciplinary hearings under Section 50-a and
noting individual police officers possess no private right of
action under Section 50-a); Reale, 204 A.D.2d at 72 (holding
that the NYC Transit department could publish disciplinary
information about NYC transit officers in departmental
bulletins). Section 50-a exists to protect officers from
private plaintiffs, not to gag government agencies from
disclosing information they judge to be in the public interest.
Poughkeepsie, 184 A.D.2d at 501.

41. In short, even if the Orders are personnel records under
Section 50-a, the NYPD is permitted either to disclose or
withhold them. Section 50-a, however, does not prevent the NYPD
from using these records as it deems necessary to the effective
operations of the police department. See Poughkeepsie, 184
A.D.2d at 501.

42. The Court should therefore rule that the NYPD erred in its
determination that it is prohibited from disclosing these
records in response to the FOIL Request or otherwise sharing
them with the public at its discretion, as Section 50-a creates
no enforceable duty upon the NYPD to maintain secrecy over
officer discipline and permits a police department to use its
own information as it sees fit. Such a ruling would be in the

interest of Petitioner, the NYPD, and the general public, as it
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would enable the NYPD to release the Orders, which are of clear
public interest, and which both the NYPD and the Mayor state
they wish they could release—and, contrary to their positions,

they are in fact legally permitted to release.

CONCLUSION
43. The Court should grant Petitioner’s request for copies of
the Orders from 2011 to present. The Orders requested by
Petitioner are not personnel records, as they are not in fact
used for promotion or retention decisions. Even if they are,
however, the NYPD has not shown that they have the potential to
degrade, embarrass, harass or impeach the officers in question
(as shown by NYPD’s past publication of these documents). In
any event, the Court should hold that the NYPD erred in its
refusal of Petitioner’s FOIL request because it incorrectly

determined that it was incapable of granting the request.

WHEREFORE this Petition should be granted.

23

23 of 25



a7

24 of 25



48

VERIFICATION

CYNTHIA H. CONTI-COOK, an attorney duly admitted to
practice before the courts of this state, and associated
with The Legal Aid Society, hereby affirms: I wrote the
foregoing Petition and swear it is true upon information
and belief, the source of which is the appended documents

provided by Petitioner,.

Dated: New York, New York

Cloed e f

CYNTHIA H. CONTI-COOK
The Legal Aid Society
192 Water St. eth Floor
New York, N.Y. 10038
(212) 577-3265

December 6, 2016
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EXHIBIT A- ANNEXED TO THE VERIFIED PETITION
Letter from Cynthia Conti-Cook to NYPD Records Access Officer, dated May 9,
2016

(pp. 49-51)
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EXHIBIT B - ANNEXED TO THE VERIFIED PETITION
Letter from Richard Mantellino to Cynthia Conti-Cook, dated May 18,
2016
(pp. 52— 54)

REPRODUCED FOLLOWING
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EXHIBIT C - ANNEXED TO THE VERIFIED PETITION
Affirmation of Katherine R. Lynch, dated December 6,
2016 (pp. 55-59)

REPRODUCED FOLLOWING
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EXHIBIT D - ANNEXED TO THE VERIFIED PETITION
Photographs of Personnel Orders taken by Katherine R. Lynch on December 2,
2016
(pp. 60-68)

REPRODUCED FOLLOWING
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EXHIBIT E - ANNEXED TO THE VERIFIED PETITION
Letter from Richard Mantellino to Cynthia Conti-Cook, dated May 27,
2016 (pp. 69-71)

REPRODUCED FOLLOWING
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EXHIBIT F— ANNEXED TO THE VERIFIED PETITION
Letter from Cynthia Conti-Cook to Jonathan David, dated June 8,
2016 (pp. 72-75)

REPRODUCED FOLLOWING
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EXHIBIT G - ANNEXED TO THE VERIFIED PETITION
Letter from Jonathan David to Cynthia Conti-Cook, dated August 8,
2016
(pp. 76-79)

REPRODUCED FOLLOWING
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POLICE DEPARTMENT
Office of Deputy Commissioner,

g f b Legal Matters
W ]/‘ One Police Plaza, Room 1406A
EW 101 New York, New York 10038
August §, 2016

Cynthia Conti-Cook, Staff Attorney
The Legal Aid Society
199 Water Street
New York, New York 10038
RE: FREEDOM OF INFORMATION LAW
REQUEST: LBF # 16P1.5238

Dear Ms, Conti-Cook:

This is in further response to your letter dated June 8, 2016, appealing the determination
of the Records Access Officer (RAQ), dated May 27, 2016, of your request, dated May 9, 2016,
pursuant to the Freedom of Information (FOIL), for Personnel Orders from January 1, 2011 to
the present.

Your appeal is denied. The requested Personnel Orders contain references to internal
NYPD investigations of alleged misconduct by police officers, including the name of the accused
officer, a deseription specifying the internal disciplinary charges against the officer, and the
disposition of those disciplinary charges. Civil Rights Law {CRL) Section 50-a bars disclosure
of records containing information related to evaluation of the performance of a police officer in
connection with continued employment or promotion of a police officer. Since the requested
Personnel Orders include such information, they are barred from disclosure pursuant to CRL
Section 50-a, and, therefore, are exempt from disclosure under FOIL pursuant to Public Officers
Law (POL) Section 87(2)(a), which exempts records from disclosure under FOIL when
disclosure is prohibited by statute.

As you note, Personnel Orders have in the past been hung on a wall of a room inside the
office of the NYPD Deputy Commissioner of Public Information (DCPI) at NYPD Headquarters
at One Police Plaza. As a result of your having brought to my attention, and therefore, to the
attention of the NYPD Legal Bureau, that members of the press have access to that room, the
clipboard containing the Personnel Orders has been removed.

Any access that may have occurred would have been limited because the press was not
permitted to copy NYPD records. Thus, there is no precedent for the type of disclosure that you
request — copies of all Personnel Orders issued over the course of 5 years. In addition, the
protections of NYPD personnel records afforded by CRL 50-a(1) is designed to protect
individual officer’s privacy rights and cannot be waived by any action of the NYPD.
Accordingly, the CRL bars FOIL disclosure of the records sought.
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Other exemptions under FOIL also may apply.

You may seek judicial review of this determination by commencing an Article 78
proceeding within four months of the date of this decision.

- Sincerely,
“Jonathan Dav
Records Access Appeals Officer

¢: Committee on Open Government
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EXHIBIT H- ANNEXED TO THE VERIFIED PETITION
Advisory Opinion from Committee on Open Government
(pp. 80—84)

REPRODUCED FOLLOWING
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EXHIBIT I - ANNEXED TO THE VERIFIED PETITION
Memorandum of Roger Hayes, State of New York Division of Criminal Justice
Services, Bill Jacket L. 1976, Chapter 413
(pp. 85-88)

REPRODUCED FOLLOWING
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RESPONDENT’S VERIFIED ANSWER, DATED MARCH 13, 2017
(pp. 89-103)

REPRODUCED FOLLOWING
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: CIVIL TERM

Application of Justine Luongo, Attorney-In-Chief, Attorney-
In-Chief, Criminal Defense Practice,

The Legal Aid Society, VERIFIED ANSWER

Petitioner,
inst Index No. 160232/2016
-against- IAS Part 6
Records Access Appeals Officer, (Lobis, J.)
New York Police Department,
Respondent.
________________________________________________________________________ X

Respondent Records Access Appeals Officer, New York Police Department
(“NYPD” or “Respondent™), by its attorney, Zachary W. Carter, Corporation Counsel of the City
of New York, in answer to the Verified Petition (hereinafter, the “Petition”), respectfully alleges
as follows:

1. Denies the allegations set forth in Paragraph “1” of the Petition, except
admits that Petitioner purports to proceed as stated therein.

2. Denies the allegations set forth in Paragraph “2” of the Petition, except
admits that NYPD’s principal place of business is located in New York County, admits that
Petitioner purports to lay venue as stated therein, and respectfully refers the Court to the statutory
provision cited therein for a complete and accurate statement of its contents.

3. Denies knowledge or information sufficient to form a belief as to the truth
of the allegations set forth in Paragraph “3” of the Petition.

4, Denies the allegations set forth in Paragraph “4” of the Petition, except
admits that NYPD has a Records Access Appeals Officer, whose duties include reviewing
Freedom of Information Law requests.

5. Denies the allegations set forth in Paragraph “5” of the Petition.
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6. Denies the allegations set forth in Paragraph “6” of the Petition, except
admits that Cynthia Conti-Cook submitted a letter dated May 9, 2016 (hereinafter, the “FOIL
Request”) to the Records Access Officer of the NYPD, requesting records pursuant to New
York’s Freedom of Information Law (“FOIL”), Public Officers Law 88 84-90, admits that by
letter dated May 18, 2016 (hereinafter, the “Acknowledgment Letter”), the Records Access
Officer acknowledged receipt of the FOIL Request, and respectfully refers the Court to the
foregoing letters for a complete and accurate statement of their contents. (Copies of the FOIL
Request and Acknowledgement Letter are annexed to the Petition as Exhibits “A” and “B,”
respectively.)

7. Denies the allegations set forth in Paragraph “7” of the Petition,
respectfully refers the Court to the provision of the New York City Charter and the newspaper
article referenced therein for a complete and accurate statement of their contents, and
affirmatively states that the requested NYPD Personnel Orders contain information on alleged
misconduct of police officers and disciplinary actions relating thereto, including, inter alia: (1)
the name and precinct of the accused officer; (2) a description specifying the offense for which
the officer was charged; and (3) the resulting disciplinary disposition.

8. Denies the allegations set forth in Paragraph “8” of the Petition and
respectfully refers the Court to Chapter 15, Subchapter A, of Title 38 of the Rules of the City of
New York, entitled “Disciplinary Proceedings Against Civilian and Uniform Members Before
the Deputy Commissioner of Trials,” for a complete and accurate description of the rules
governing adjudication of disciplinary proceedings before the Deputy Commissioner of Trials.

0. Denies the allegations set forth in Paragraph “9” of the Petition, except

admits that that Personnel Orders have, in the past, hung on a wall of a room inside the office of
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the NYPD Deputy Commissioner of Public Information (“DCPI”) at NYPD Headquarters at One
Police Plaza and that the New York City Municipal Library (also known as the “City Hall
Library”) has previously collected Personnel Orders, the most recent of which, upon information
and belief, is dated April 7, 2016, and affirmatively states that Personnel Orders are no longer
posted in the DCPI’s office or provided to the Municipal Library.

10. Denies the allegations set forth in Paragraph “10” of the Petition, except
admits that by letter dated May 27, 2016 (hereinafter, the “FOIL Determination”), NYPD’s
Records Access Officer denied Petitioner’s FOIL Request, affirmatively states that Personnel
Orders are no longer posted in the DCPI’s office, and respectfully refers the Court to the FOIL
Determination for a complete and accurate statement of its contents. (A copy of the FOIL
Determination is annexed to the Petition as Exhibit “E.”)

11. Denies the allegations set forth in Paragraph “11” of the Petition, except
admits that by letter dated June 28, 2016 (hereinafter, the “FOIL Appeal”), Ms. Conti-Cook
appealed the FOIL Determination to NYPD’s Records Access Appeals Officer, and respectfully
refers the Court to the FOIL Appeal for a complete and accurate statement of its contents. (A
copy of the FOIL Appeal is annexed to the Petition as Exhibit “F.”)

12. Denies the allegations set forth in Paragraph “12” of the Petition, except
admits that by letter dated August 8, 2016, NYPD’s Records Access Appeals Officer denied the
FOIL Appeal (hereinafter, the “FOIL Appeal Decision”), and respectfully refers the Court to the
FOIL Appeal Decision for a complete and accurate statement of its contents. (A copy of the

FOIL Appeal Decision is annexed to the Petition as Exhibit “G.”)
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13. Denies the allegations set forth in Paragraph “13” of the Petition and
respectfully refers the Court to the FOIL Appeal Decision referenced therein for a complete and
accurate statement of its contents.

14, Denies the allegations set forth in Paragraph “14” of the Petition.

15. Denies the allegations set forth in Paragraph “15” of the Petition and
respectfully refers the Court to the statutory provision cited therein for a complete and accurate
statement of its contents.

16. Denies the allegations set forth in Paragraph “16” of the Petition.

17. Denies the allegations set forth in Paragraph “17” of the Petition and
respectfully refers the Court to the case cited therein for a complete and accurate statement of its
contents.

18. Denies the allegations set forth in Paragraph “18” of the Petition and
respectfully refers the Court to the cases cited therein for a complete and accurate statement of
their contents.

19. Denies the allegations set forth in paragraph “19” of the Petition and
respectfully refers the Court to the statute and cases cited therein for a complete and accurate
statement of their contents.

20. Denies the allegations set forth in Paragraph “20” of the Petition,
respectfully refers the Court to the advisory opinion and cases cited therein for a complete and
accurate statement of their contents, and affirmatively state that Committee on Open
Government advisory opinions are not binding on this Court and “carry such weight as results
from the strength of the reasoning and analysis they contain, but no more.” See John P. v.

Whalen, 54 N.Y.2d 89, 96 (1981).
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21. Denies the allegations set forth in Paragraph “21” of the Petition and
respectfully refers the Court to the memorandum and cases cited therein for a complete and
accurate statement of their contents.

22. Denies the allegations set forth in Paragraph “22” of the Petition.

23. Denies the allegations set forth in Paragraph “23” of the Petition.

24. Denies the allegations set forth in Paragraph “24” of the Petition and
respectfully refers the Court to the cases cited therein for a complete and accurate statement of
their contents.

25. Denies the allegations set forth in Paragraph “25” of the Petition, except
admits that that Personnel Orders have, in the past, hung on a wall of a room inside the office of
the DCPI at NYPD Headquarters at One Police Plaza, and affirmatively states that this practice
has ceased.

26. Denies the allegations set forth in Paragraph “26” of the Petition and
respectfully refers the Court to the case cited therein for a complete and accurate statement of its
contents.

27. Denies the allegations set forth in Paragraph “27 of the Petition, except
admits that the New York City Municipal Library has previously collected Personnel Orders, the
most recent of which, upon information and belief, is dated April 7, 2016, and affirmatively
states that Personnel Orders are no longer posted in the DCPI’s office or provided to the
Municipal Library.

28. Denies the allegations set forth in Paragraph “28” of the Petition,
respectfully refers the Court to the advisory opinion cited therein for a complete and accurate

statement of its contents, and affirmatively state that Committee on Open Government advisory
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opinions are not binding on this Court and “carry such weight as results from the strength of the

reasoning and analysis they contain, but no more.” See John P. v. Whalen, 54 N.Y.2d 89, 96

(1981).

29. Denies the allegations set forth in Paragraph “29” of the Petition.

30. Denies the allegations set forth in Paragraph “30” of the Petition and
respectfully refers the Court to the case cited therein for a complete and accurate statement of its
contents.

31. Denies the allegations set forth in Paragraph “31” of the Petition and
respectfully refers the Court to the cases cited therein for a complete and accurate statement of
their contents.

32. Denies the allegations set forth in Paragraph “32” of the Petition and
respectfully refers the Court to the cases cited therein for a complete and accurate statement of
their contents.

33. Denies the allegations set forth in Paragraph “33” of the Petition,
respectfully refers the Court to the cases cited therein for a complete and accurate statement of

their contents, and affirmatively states that the decision in Luongo v. Records Access Officer,

Civilian Complaint Review Board, 49 Misc. 3d 708 (Sup. Ct. N.Y. Cnty. 2015), has been

appealed and is pending a decision from the Appellate Division, First Department.
34. Denies the allegations set forth in Paragraph “34” of the Petition and
respectfully refers the Court to the cases cited therein for a complete and accurate statement of

their contents.
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35. Denies the allegations set forth in Paragraph “35” of the Petition and
respectfully refers the Court to the FOIL Determination, the FOIL Appeal Decision, and the case
cited therein for a complete and accurate statement of their contents.

36. Denies the allegations set forth in Paragraph “36” of the Petition, and
respectfully refers the Court to the statutory provision cited therein for a complete and accurate
statement of its contents.

37. Denies the allegations set forth in Paragraph “37 of the Petition.

38. Denies the allegations set forth in Paragraph “38” of the Petition and
respectfully refers the Court to the case cited therein for a complete and accurate statement of its
contents.

39. Denies the allegations set forth in Paragraph “39” of the Petition, and
respectfully refers the Court to the FOIL Appeal Decision cited therein for a complete and
accurate statement of its contents.

40. Denies the allegations set forth in Paragraph “40” of the Petition and
respectfully refers the Court to the cases cited therein for a complete and accurate statement of
their contents.

41. Denies the allegations set forth in Paragraph “41” of the Petition and
respectfully refers the Court to the case cited therein for a complete and accurate statement of its
contents.

42. Denies the allegations set forth in Paragraph “42” of the Petition.

43. Denies the allegations set forth in Paragraph “43” of the Petition.
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AFFIRMATIVE STATEMENT OF FACTS

44, In this proceeding, brought pursuant to the Freedom of Information Law
(“FOIL™), Public Officers Law 88 84-90, Petitioner challenges a denial by the NYPD of her
request for records and seeks an order and judgment directing the NYPD to produce over five
years’ worth of NYPD Personnel Orders. However, these records—which contain information
pertaining to police officer misconduct and disciplinary actions relating thereto—are exempt
from disclosure pursuant to Section 50-a of the New York State Civil Rights Law (“CRL”).
Moreover, Petitioner has failed to obtain the express written consent of the officers whose
records are being sought, and has neither provide these officers the requisite notice or joined
them as necessary parties to this proceeding, as required before any decision is made to strip
them of their CRL § 50-a protections. See CRL 8§ 50-a(2), (3); CPLR 1001.

The Administrative Proceedings

45, By letter dated May 9, 2016, Petitioner sought all NYPD Personnel Orders
for the years January 1, 2011 to May 9, 2016, the date of her FOIL request. See Petitioner’s
FOIL Request, Exhibit “A” to the Petition.

46. By letter dated May 18, 2016, the Records Access Officer acknowledged
receipt of the FOIL Request. See Acknowledgement Letter, Exhibit “B” to the Petition.

47. By letter dated May 27, 2016, NYPD’s Records Access Officer denied the
request, advising Petitioner that the records sought consist of police officer personnel records and
are therefore exempt from disclosure pursuant to Public Officers Law 8§ 87(2)(a) and CRL

§ 50-a. See FOIL Decision, Exhibit “E” to the Petition.*

! The FOIL Determination also cited Public Officers Law § 87(2)(e), which exempts from
disclosure certain records compiled for law enforcement purposes. However, that exception is
not being invoked by Respondent in this proceeding.
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48. By letter dated June 28, 2016, Petitioner appealed the FOIL Determination
to NYPD’s Records Access Appeals Officer. See FOIL Appeal, Exhibit “F” to the Petition.

49, By letter dated August 8, 2016, the Records Access Appeals Officer
denied Petitioner’s appeal, advising Petitioner that because the requested Personnel Orders—
which contain information pertaining to alleged misconduct of police officers and disciplinary
action relating thereto—fall within the ambit of personnel records protected by CRL § 50-a, they
are exempt from disclosure. See FOIL Appeal Decision, Exhibit “G” to the Petition. As noted
by the Records Access Appeals Officer, the information contained in the Personnel Orders
includes, inter alia: (1) the name and precinct of the accused officer; (2) a description specifying
the offense for which the officer was charged; and (3) the resulting disciplinary disposition of
those charges. Id.

50. In the FOIL Appeal Decision, the Records Access Appeals Officer further
advised Petitioner that the confidentiality of CRL 8§ 50-a is designed to protect the individual
police officer and therefore cannot be waived by any action of the NYPD. Id.

51. Thereafter, Petitioner commenced this proceeding under Article 78 of the
CPLR to compel disclosure of the requested records.

NYPD Properly Denied Petitioner’s FOIL Request

52.  As fully set forth in the accompanying memorandum of law, NYPD
properly denied Petitioner’s FOIL request under Public Officers Law § 87(2)(a) because the
requested records—which contain information pertaining to officer misconduct or rules
violations, and disciplinary action relating thereto—fall squarely within the ambit of the CRL’s

prohibition on disclosure of police personnel records. See CRL 8§ 50-a(1).
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53. Civil Rights Law § 50-a mandates that “[a]ll personnel records used to
evaluate performance toward continued employment or promotion, under the control of any
police agency . . . shall be considered confidential.” CRL § 50-a(1). The Court of Appeals has
twice confirmed that records “pertaining to misconduct or rules violations” of officers, like those
requested here, “are the very sort of record . . . intended to be kept confidential” by CRL § 50-a.

Daily Gazette Co. v. City of Schenectady, 93 N.Y.2d 145, 159 (1999) (quoting Matter of

Prisoners’ Legal Servs. v. N.Y.S. Dep’t of Corr. Servs., 73 N.Y.2d 26, 31 (1988)).

54. Covered personnel records of a police officer are “not subject to
inspection or review without the express written consent of such police officer . . . except as may
be mandated by lawful court order.” CRL § 50-a(1). Absent such express written consent,
Section 50-a’s mandatory procedures for obtaining court-ordered disclosure of covered personnel
records require that all affected officers be given an “opportunity to be heard” prior to the court

ordering even in camera review of the records. CRL 8§ 50-a(2), (3). Moreover, police officers are

“necessary parties” to FOIL litigation seeking their personnel records. See id.; CPLR 1001.

55. However, here, Petitioner has failed to obtain the express written consent
of the police officers named in the requested Personnel Orders, and has neither provided these
officers the requisite notice that their records are being sought nor joined them as necessary
parties.

56.  Accordingly, as the requested Personnel Orders are core personnel records
covered by CRL 8 50-a, and Petitioner has failed to either join, or provide notice to, the officers

named therein, the Petition should be dismissed.
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FIRST AFFIRMATIVE DEFENSE

57.  The NYPD’s determination to deny disclosure of the Personnel Orders
requested by Petitioner was a proper determination made in accordance with Public Officers
Laws § 87(2)(a) and Civil Rights Law 8 50-a, and was not affected by any error of law.

SECOND AFFIRMATIVE DEFENSE

58. The officers who are the subjects of the requested Personnel Orders are
necessary parties to this proceeding and are required to be given an opportunity to be heard.
Petitioner has failed to join these officers as necessary parties and has failed to provide them with
the requisite notice that their records are being sought.

THIRD AFFIRMATIVE DEFENSE

59.  The request for attorneys’ fees is premature (and unwarranted) in that it
requires a judicial finding that Petitioner is a substantially prevailing party and that the agency
did not have a reasonable basis for its denial of Petitioner’s FOIL request.

WHEREFORE, Respondent respectfully requests that the Petition be denied in
its entirety, that Petitioner’s requests for relief be denied in all respects, and that Respondent be
granted such other and further relief as the Court deems just and proper.

Dated: New York, New York
March 13, 2017

ZACHARY W. CARTER
Corporation Counsel of the City of New York
Attorney for Respondent
100 Church Street, Rm. 2-113
New York, New York 10007
(212) 356-0896
otuffaha@law.nyc.gov

By: _ s/ Omar Tuffaha
Omar Tuffaha
Assistant Corporation Counsel
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To:  Cynthia H. Conti-Cook, Esqg.
The Legal Aid Society
Counsel for Petitioner

Roger A. Cooper, Esq.
Cleary Gottlieb Steen & Hamilton LLP
Of Counsel for Petitioner

(Via NYSCEF)
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VERIFICATION
STATE OF NEW YORK )

COUNTY OF NEW YORK ):SS

LORI HERNANDEZ, being duly sworn, states that she is an attorney in the
Legal Bureau of the Police Department of the City of New York; that the reason why this
VERIFICATION is not made by the Respondent is that your deponent has been duly designated
by the Police Commissioner of the Police Department of the City of New York, pursuant to
Section 1101, subdivision (a) of the New York City Charter, to act on said Commissioner’s
behalf for the purposes of verifying the pleadings herein; that she has read the foregoing
VERIFIED ANSWER filed in the Supreme Court of the State of New York, County of New
York, and knows the contents thereof 10 be true, except as to the matlers therein alleged upon
information and belief and as to those matters, she believes them to be true, that the source of

this information and the basis for her belief are the records of the New York City Police

Department and from statements made o her by certain officers or agents of the New York City

LOR]I HERNANDEZ

Police Depariment.

. EILEEN G. FLAHERT

re his X Y
Sworn to before me t Notary Public. State of New York
I3 day of March, 2017 No. 02FL6075185

Oufaliﬁcd in Kings Couny
Commission Expires Now R, 2018

Luongo v. Records Access Appeals Officer, NYPD
Index No. 160232/2016
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Index No. 160232/2016 (I1AS Part 6) (Lobis, J.)

SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: CIVIL TERM

Application of Justine Luongo, Attorney-
In-Chief, Criminal Defense Practice,
The Legal Aid Society,

Petitioner,
-against-
Records Access Appeals Officer,
New York Police Department,
Respondent.

VERIFIED ANSWER

ZACHARY W. CARTER

Corporation Counsel of the City of New York
Attorney for Respondent

100 Church Street, Room 2-113

New York, New York 10007

Of Counsel: Omar Tuffaha
Telephone: (212) 356-0896
Email: otuffaha@law.nyc.gov

Matter No.: 2016-050982

Due and timely service is hereby admitted.

NEW YOIK, NLY. oottt e e sreee e , 20......
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RESPONDENT’S MEMORANDUM OF LAW IN SUPPORT OF THE
VERIFIED ANSWER, DATED MARCH 14, 2017
(pp. 104-23)

REPRODUCED FOLLOWING
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY: CIVIL TERM

Application of Justine Luongo, Attorney-In-Chief, Attorney-
In-Chief, Criminal Defense Practice,
The Legal Aid Society,

. Index No. 160232/2016
Petitioner, IAS Part 6

-against- (Lobis, J.)

Records Access Appeals Officer,
New York Police Department,

Respondent.

RESPONDENT’S MEMORANDUM OF LAW
IN SUPPORT OF THE VERIFIED ANSWER

PRELIMINARY STATEMENT

Petitioner Justine Luongo, Attorney-in-Chief of Legal Aid’s Criminal Defense
Practice (“Petitioner”), brings this Article 78 proceeding challenging a determination of the New
York City Police Department (“NYPD” or “Respondent”) to deny her Freedom of Information
Law (“FOIL”) request for NYPD records. Specifically, in her FOIL request, Petitioner sought
over five years’ worth of NYPD *“Personnel Orders,” which contain information on alleged
misconduct of police officers and disciplinary actions relating thereto, including, inter alia: (1)
the name and precinct of the accused officer; (2) a description specifying the offense for which
the officer was charged; and (3) the resulting disciplinary disposition. Petitioner’s request was
denied on the basis that these records are exempt from disclosure pursuant to Section 50-a of the
New York State Civil Rights Law (“CRL?”).

As discussed more fully below, the New York Court of Appeals has held that

records pertaining to police officer misconduct or rules violations, and disciplinary actions taken
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thereon, are precisely the type of record the Legislature intended to protect, and that CRL § 50-a
bars FOIL requests for such documents. Accordingly, in rejecting Petitioner’s request for these
records, the NYPD was acting in full accordance with FOIL and CRL § 50-a, and its
determination must be upheld. Additionally, the police officers who are the subjects of the
Personnel Orders are necessary parties to this litigation and are entitled to an opportunity to be
heard before any decision is made to strip them of their protections under CRL 8§ 50-a. Thus, the
Petition must be dismissed on the additional ground that Petitioner has failed to join the officers
as necessary parties or provide them the requisite notice that their records are being sought
herein.

STATUTORY BACKGROUND:
SECTION 50-A OF THE CIVIL RIGHTS LAW

In 1976, the State Legislature enacted Civil Rights Law (“CRL”) 8 50-a, limiting
disclosure of police personnel records—including civilian complaints, disciplinary proceedings,
and resulting reprimands—in order to protect police officers from the potential use of those
records to embarrass or harass them. The statute mandates that “[a]ll personnel records used to
evaluate performance toward continued employment or promotion, under the control of any
police agency . . . shall be considered confidential.” CRL 8§ 50-a(1). Such records are “not
subject to inspection or review without the express written consent of such police officer . . .
except as may be mandated by lawful court order.” Id.

Section 50-a permits a court order allowing disclosure of such records to be
obtained only in the context of an ongoing litigation to which the records are relevant and
material. The statute requires that the judge in the litigation in which a litigant seeks to use the
records (1) give all interested parties (including the officer who is the subject of the records) an

opportunity to be heard, (2) determine whether the requestor has made a “clear showing of facts
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sufficient to warrant the judge to request records for review,” and, if so, (3) review the records in
camera before making available to the requesting litigant any records that are “relevant and
material in the action before him.” CRL § 50-a(2), (3).> In keeping with the structure and
purpose of § 50-a, any such production is generally subject to a protective order limiting
disclosure to the parties and attorneys in the pending case.

STATEMENT OF FACTS

By letter dated May 9, 2016 (hereinafter, the “FOIL Request”), Petitioner
submitted a request to NYPD, pursuant to New York’s Freedom of Information Law (“FOIL”),
Public Officers Law (“POL”) 88 84-90, seeking all “Personnel Orders” from January 1, 2011 to
May 9, 2016, the date of the FOIL Request. See FOIL Request, Ex. A to the Petition. By letter
dated May 27, 2016 (hereinafter, the “FOIL Determination”), NYPD’s Records Access Officer
denied the request, advising Petitioner that the records sought consist of police officer personnel
records and are therefore exempt from disclosure pursuant to POL 8§ 87(2)(a) and CRL § 50-a.
See FOIL Determination, Exhibit “E” to the Petition. Petitioner appealed that determination to
NYPD’s Records Access Appeals Officer by letter dated June 28, 2016 (hereinafter, the “FOIL
Appeal”). See FOIL Appeal, Exhibit “F” to the Petition.

By letter dated August 8, 2016 (hereinafter, the “FOIL Appeal Determination™),
the Records Access Appeals Officer denied the appeal, advising Petitioner that the requested
Personnel Orders—which contain information pertaining to police officer misconduct and
disciplinary actions relating thereto, including, inter alia: (1) the name and precinct of the
accused officer; (2) a description specifying the offense for which the officer was charged; and
(3) the resulting disciplinary disposition of those charges—fall within the ambit of personnel

! Section 50-a(4) also permits disclosure of covered records to other government agencies that
require access to carry out their governmental functions.
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records protected by Civil Rights Law 850-a, and therefore are exempt from disclosure. See
FOIL Appeal Decision, Exhibit “G” to the Petition. In the FOIL Appeal Decision, the Records
Access Appeals Officer further advised Petitioner that the confidentiality of CRL 8 50-a is
designed to protect the individual police officer and therefore cannot be waived by any action of
the NYPD. Id.

Thereafter, Petitioner filed this Article 78 petition against the NYPD to compel
disclosure of the requested records

ARGUMENT
POINT I
CIVIL RIGHTS LAW § 50-A PROHIBITS

FOIL DISCLOSURE OF THE NYPD
RECORDS AT ISSUE IN THIS CASE

A. The Requested Records Are Core Police Personnel Records Shielded by
CRL 8 50-a.

Whenever a government agency withholds records requested under FOIL, it bears
the burden of demonstrating the records “fall[] squarely within” a FOIL exemption. Daily

Gazette Co. v. City of Schenectady, 93 N.Y.2d 145, 159 (1999). Here, NYPD properly denied

Petitioner’s FOIL request because the Personnel Orders at issue are police officer personnel
records covered by CRL § 50-a, and thus “fall squarely within” the FOIL exemption permitting
an agency to “deny access to records or portions thereof that . . . are specifically exempted from
disclosure by state or federal statute.” POL 8§ 87(2)(a). Indeed, the Personnel Orders sought by
Petitioner are quintessential CRL § 50-a records.

The Court of Appeals has twice confirmed that records “pertaining to misconduct
or rules violations,” like the Personnel Orders here, are “the very sort of record” which the

Legislature “intended to be kept confidential” by CRL 8 50-a. Daily Gazette, 93 N.Y.2d at 159;
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Matter of Prisoners’ Legal Servs. v. N.Y.S. Dep’t of Corr. Servs., 73 N.Y.2d 26, 31 (1988). In

Prisoners’ Legal Services, the Court held that “inmate grievances against State correction

officers and the administrative decisions relating thereto” are paradigmatic personnel records
covered by CRL § 50-a. 73 N.Y.2d at 29, 31. Likewise, in Daily Gazette, the Court held that the
identities of and disciplinary actions taken against eighteen police officers involved in an
instance of misconduct were core CRL 8§ 50-a personnel records.

As the Court in Daily Gazette explained, the Legislature was aware, and intended
that CRL § 50-a would insulate records of complaints and the resulting disciplinary outcomes
from FOIL disclosure. 93 N.Y.2d at 154-55. A State Division of Budget memorandum to the

Governor, at the time, noted that “complaints, disciplinary proceedings or reprimands filed

against [police officers]” were the intended target of the bill that became CRL § 50-a. Id. at 155
(emphasis supplied by the Court). The bill’s purpose was to “prevent the use of personnel
records as a device for harassing or embarrassing” police officers, and complaint and disciplinary

records were understood to be inherently ripe with the potential for such use. Prisoners’ Legal

Servs., 73 N.Y.2d at 32; Daily Gazette, 93 N.Y.2d at 159; see also, e.g., Matter of Columbia-

Greene Beauty Sch., Inc. v. City of Albany, 121 A.D.3d 1369, 1371 (3d Dep’t 2014) (complaints

“regarding officer’s professional conduct while working as a police officer and disciplinary
measures that were taken thereon . . . clearly fall within the purview of ‘personnel records’”

under CRL 50-a); Matter of McGee v Johnson, 86 A.D.3d 647, 647 (2d Dep’t 2011) (CRL § 50-

a covers final determination of civilian complaint against police officers), Iv. denied, 19 N.Y.3d

804 (2012); Matter of Gannett Co. v. James, 86 A.D.2d 744, 745 (4th Dep’t 1982) (complaints
about police officers and “documents reflecting the final disposition of civil service hearings

concerning . . . Police Department personnel” are clearly personnel records used to evaluate
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performance of purposes of determining continued employment or promotion). Accordingly, the
requested Personnel Orders—which describe the charges against officers, state whether or not
the officer was found guilty of those charges, and set forth the discipline imposed—are core
personnel records covered by CRL § 50-a.
Petitioner’s argument that the Personnel Orders are not “personnel records”

because they are not physically “duplicated in individual officers’ files,” see Petition { 20, is

unavailing. Indeed, in Prisoners’ Legal Services, which Petitioner cites in purported support of
her argument, the Court of Appeals rejected this construction of CRL § 50-a. There, the
petitioner argued that the records at issue were not “personnel records” because they were “not
actually maintained as part of officers’ employment records or their personnel files.” See

Prisoners’ Legal Servs., 73 N.Y.2d at 32. However, contrary to the petitioner’s argument, the

Court held that the “applicability of the statute ‘cannot be determined simply on the basis of
where the information is stored,”” and stressed that “whether a document qualifies as a personnel
record under Civil Rights Law 8§ 50-a(1) depends upon its nature and its use in evaluating an
officer’s performance—not its physical location or its particular custodian.” 1d. (quoting Capital

Newspapers Div. of Hearst Corp. v. Burns, 109 A.D.2d 92, 95 (3d Dep’t 1985), aff’d 67 N.Y.2d

562 (1986)). The Court rejected the petitioner’s opposite construction as “inimical to the very
statutory purpose of preventing the use of personnel records as a device for a harassing or
embarrassing police and correction officers.” Id. The requested records, the Court observed,
could be put to such use “regardless of where they are kept.” 1d.

Here, it cannot seriously be contested that the information contained in the
requested Personnel Orders pertaining to officer misconduct and disciplinary action would be

used to evaluate officers’ performance toward continued employment or promotion. See e.qg.,
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Prisoners’ Legal Servs., 73 N.Y. 2d at 32 (records of complaints of misconduct or rules

violations against an officer “held to be of significance to a superior in considering continued

employment or promotion”), aff’g, 138 A.D.2d 712 (2d Dep’t 1988); Matter of Gannett Co. v.

James, 108 Misc. 2d 862, 865 (Sup. Ct. Monroe Cnty. 1981) (“[b]y their very nature,”
documents relating to the alleged misconduct of a police offer, “constitute police ‘personnel
records, used to evaluate performance toward continued employment or promotion,” within the
meaning of section 50-a of the Civil Rights Law”), aff’d, 86 A.D.2d 744 (4th Dep’t 1982), Iv.
denied, 56 N.Y.2d 502 (1982). Thus, regardless of where the requested records are kept, the
information contained therein can be used to harass or embarrass officers.

Moreover, contrary to Petitioner’s contentions, the fact that NYPD disciplinary
trials in cases prosecuted by the Civilian Complaint Review Board are open to the public does
not remove the Personnel Orders from CRL § 50-a’s purview. As an initial matter, as Petitioner
notes, the Personnel Orders contain information pertaining not only to alleged misconduct
prosecuted by CCRB but also misconduct falling outside CCRB’s jurisdiction, which is
investigated by NYPD internally. See Petition | 7-8. Regardless, that the above-referenced
disciplinary trials are open neither changes the nature of the Personnel Orders as core personnel
records, nor the statute’s clear proscription against disclosure.

A state statute has required open police disciplinary hearings in many cities since
1910, yet there is no indication that the Legislature believed that requirement posed any conflict
when it enacted CRL 8 50-a in 1976. See Second Class Cities Law 8§ 137. Nor is there any
reason to suspect the Legislature intended to introduce an arbitrary distinction between the
protections afforded to officers in cities with open disciplinary hearings versus those in cities

with closed ones. Cf. Prisoners’ Legal Servs., 73 N.Y.2d at 33 (rejecting any distinction between
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State and local correction officers under § 50-a). Notably, NYPD disciplinary trials have been
open to the public since at least 1991, but Supreme Court justices regularly apply CRL § 50-a to
requests for police disciplinary records in criminal and civil litigation. In short, whether a
disciplinary trial is open to the public and whether records pertaining to officer misconduct and
disciplinary determinations are confidential are separate questions, governed by separate laws
and regulations, and implicating separate policy considerations.

Finally, the analysis as to whether the requested records constitute personnel
records covered by CRL § 50-a is unaffected by the fact that the NYPD previously posted
Personnel Orders in a room inside the office of the NYPD Deputy Commissioner of Public
Information at NYPD Headquarters or provided them to the Municipal Library—practices that
the NYPD has ceased. It is well-established that “estoppel may not be applied to preclude a . . .

municipal agency from discharging its statutory responsibility.” City of New York v. City Civil

Serv. Comm’n, 60 N.Y.2d 436, 449 (1983). Moreover, in the context of CRL § 50-a, as the First

Department has held, “[t]he confidentiality of the statute is designed to protect the police officer,
not the Department, and therefore should not be deemed automatically waived” by the NYPD’s

prior failure to assert it.” Matter of Molloy v. NYPD, 50 A.D.3d 98, 100 (1st Dep’t 2008).

B. By Their Nature, Records Pertaining to Misconduct or Rules Violations—Like
Those at Issue in This Case—Carry a Potential for Embarrassing, Harassing, or
Impeaching Use.

In the context of FOIL’s requirement that an agency demonstrate that all withheld
records “fall[] squarely within” an exemption, the Court of Appeals has held that, in addition to
showing that the record is “used to evaluate performance toward continued employment or
promotion”—CRL § 50-a’s sole express criterion for coverage—the agency must also
“demonstrate a substantial and realistic potential” for the abusive use of the record against the

officer. Daily Gazette, 93 N.Y.2d at 157-59. But the Court of Appeals has also made clear that
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this criterion is satisfied when the request seeks records “pertaining to misconduct or rules
violations” that have long been recognized to be “the very sort of record which . . . was intended

to be kept confidential.” Id. at 159; see also Prisoners’ Legal Servs., 73 N.Y.2d at 31. By their

nature, such records carry a potential for embarrassing, harassing, or abusive use; no additional,
officer-specific showing is required. Daily Gazette, 93 N.Y.2d at 159

Thus, in Daily Gazette, the Court of Appeals found that a mere description of the
subject of the FOIL request—*“records of the disciplinary action taken against 18 police officers,
including their identities and individual punishments”—sufficient to demonstrate the documents’
potential to harass, noting that such documents obviously “pertain[ed] to misconduct or rules
violations.” Id. at 159. The Court distinguished records “pertaining to misconduct or rules

violations,” from records that have no potential for abusive use, such as the tabulation of a single

officer’s absences during a particular month at issue in Capital Newspapers Div. of Hears Corp.
v. Burns, 67 N.Y.2d 562 (1986). As the Court noted, the tabulation of absences in Capital
Newspapers was found not to implicate CRL § 50-a’s policy concerns because “the information
was neutral and did not contain any invidious implications capable facially of harassment or
degradation.” Daily Gazette, 93 N.Y.2d at 158. In contrast, “the subject of petitioners’ request
[in Daily Gazette] itself demonstrates the risk of its use to embarrass or humiliate the officers
involved.” Id.

Similarly, in Prisoners’ Legal Services, a case involving prisoner grievances and

the related administrative decisions, the Court observed generally that “documents pertaining to
misconduct or rules violations by correction officers . . . could well be used in various ways
against the officers.” 73 N.Y.2d at 31. The Court did not require any further showing on the

point, as it was self-evident that these were the “very sort of record” intended to be protected. Id.
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It is no different in this case. The FOIL request seeks documents that “pertain[] to misconduct
and rules violations,” and the potential for this information to be used to embarrass, harass, or
impeach is obvious.

Moreover, Petitioner’s contention that the Personnel Orders could not be used to
harass or impeach an officer because they “reflect[] merely the disposition of a disciplinary case
against an officer, without any specific details about the conduct underlying that disciplinary
case,” Petition § 34, is both factually inaccurate and contrary to the established case law
discussed above. As the Personnel Orders attached to the Petition clearly show, the Personnel
Orders do include “specific details about the conduct underlying th[e] disciplinary case.” See
Personnel Orders attached to the Petition as Exhibit “D” (specifying, e.g., that a certain officer
was charged for “wrongfully caus[ing] false entries to be made in department records by
misclassifying a crime,” and that another officer “while off-duty, did knowingly and unlawfully
possess a controlled substance . . . [and] failed to immediately notify her arresting officer that she
was a member of the [NYPD]”). That information is hardly “neutral” and “devoid of “invidious
implications capable facially of harassment.” Daily Gazette, 93 N.Y.2d at 158.

Petitioner’s reliance on Matter of Luongo v. Records Access Officer, Civilian

Complaint Review Board (“Luongo I”), 49 Misc. 3d 708 (Sup. Ct. N.Y. Cnty. 2015), appeal

filed, No. 100250/2015 (sub judice), on this point is misplaced. That decision was wrongly
decided and is currently on appeal, and, in any event, is unhelpful to Petitioner’s argument here
because it relies heavily on a factor not present in this case. Specifically, in Luongo I, Petitioner
emphasized that she was seeking “*only a numerical report on how many prior substantiated
CCRB complaints existed [for the officer] . . . plus any recommendations for administrative

prosecution and/or penalty.”” See Luongo I, 49 Misc. 3d at 713 (quoting Petitioner’s
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argument). In agreeing with Petitioner’s argument that the requested information was not
protected by CRL 8 50-a, the court likewise asserted that “[t]he [sJummary, as requested, will
provide only the most rudimentary of information: the number of substantiated complaints
against [a single officer], and what was the follow up, if any, by CCRB to substantiated
complaints.” 1d at 718. “Most importantly,” the Court stressed, “the [sJummary will not provide
any details as to what the complaints pertain to, and/or what the underlying events which
triggered such complaints even were.” Id.

Here, as noted above, the Personnel Orders do provide “details as to what the
complaints [against the officers] pertain to,” and “what the underlying events [were] which
triggered such complaints.” Thus, it is simply inaccurate and far off-base for Petitioner now to
cite Luongo | for the proposition that her request is analogous to the requests for “factual
summaries” that courts “have routinely granted” in the past, see Petition {{ 32-33. In fact, there
IS no “routine” practice of any sort of courts granting FOIL disclosure of records containing
officer-specific police disciplinary information—the only two decisions to do so plainly broke
from established precedent and are presently on appeal—and the court in Luongo | explicitly
contrasted the records sought there from the type of records at issue here.

In short, records pertaining to misconduct or rules violations, and disciplinary
actions taken thereon, like the Personnel Orders here, fall squarely within the broad rule of
confidentiality established by CRL § 50-a, and thus are exempt from FOIL disclosure pursuant to
POL § 87(2)(a). Accordingly, the NYPD has borne its burden of demonstrating that the

Personnel Orders are exempt from disclosure under FOIL.
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C. The Wisdom of the Legislature’s Policy Choice in Enacting CRL § 50-a Is Not at
Issue in This Litigation.

The Petitioner, and many others, have questioned the wisdom of the Legislature’s
choice to shield police officer, correction officer, and firefighter personnel records from
disclosure statewide through CRLS 50-a. The Legislature’s policy choice may be controversial,
and is subject to legitimate public debate, but as the Court of Appeals noted in Daily Gazette,
that policy choice is the Legislature’s to make and one that the executive and judicial branches
“are constrained to respect.” 93 N.Y.2d at 155.

At the present time, several bills have been introduced in the State Legislature to
amend or repeal CRL 8§ 50-a. However, as of now, the law prohibits FOIL disclosure of the type
of records at issue in this proceeding. Whether the state statute should be changed is an
important questions, but not one that this case presents.

POINT 11
THE REQUESTED RECORDS ARE NOT
SUBJECT TO DISCLOSURE BECAUSE
PETITIONER HAS NEITHER JOINED THE
OFFICERS WHO ARE THE SUBJECTS OF
THE PERSONNEL ORDERS AS NECESSARY
PARTIES TO THIS PROCEEDING, NOR
PROVIDED THEM THE REQUISITE

NOTICE THAT THEIR RECORDS ARE
BEING SOUGHT

Where a petitioner may obtain documents under a statute which governs
disclosure, “FOIL does not control by reason of section [87(2)(a)] of the Public Officers Law,”

Sam v Sanders, 80 A.D.2d 758, 758 (1st Dep’t 1981), aff’d, 55 N.Y.2d 1008 (1982), and it is the

petitioner’s burden to demonstrate compliance with any strictures imposed by the applicable
statute. Sam, 55 N.Y.2d at 1010. Thus, in order to overcome the confidentiality requirements

applicable to the personnel records of police officers, Petitioner here must follow and
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demonstrate compliance with the strictures imposed by CRL § 50-a. See, e.g., Matter of Crowe

v. Kelly, 28 A.D.3d 435, 437 (1st Dep’t 2007); see also Matter of Hughes Hubbard & Reed LLP

v. Civilian Complaint Review Bd., 53 Misc. 3d 947, 963-65 (Sup. Ct. Kings Cnty. 2016).

Section 50-a’s mandatory procedures for obtaining court-ordered disclosure of
personnel records require that all affected officers be given an “opportunity to be heard” prior to
the court ordering even in camera review, let alone disclosure, of the records. CRL § 50-a(2), (3).
Those statutory procedures do not directly come into play here because court-ordered disclosure
of covered records is available “only in the context of an ongoing litigation” to which the records
are shown to be materially relevant, and Petitioner has never claimed there is any such ongoing

litigation. Prisoners’ Legal Services, 73 N.Y.2d at 33; CRL §50-a(2), (3). But if the officers

have a statutory right to be heard in a lawsuit that seeks court-ordered disclosure of their
personnel records through proper channels, then a fortiori they have a right to be heard in a case
that improperly seeks their personnel records outside of the process prescribed by the
Legislature.

This result is mandated not only by CRL § 50-a, but by the CPLR, which provides
that anyone who “might be inequitably affected by a judgment in the action” is a “necessary
party.” CPLR 1001. Accordingly, police officers are “necessary parties” to FOIL litigation

seeking their personnel records, as this Court and others have held. See Telesford v. Patterson,

27 A.D.3d 328, 330 (1st Dep’t 2006); Dunnigan v. Waverly Police Dep’t, 279 A.D.2d 833, 834-

35 (3d Dep’t 2001), lv. Denied, 96 N.Y.2d 710. And even where it is disputed whether § 50-a
applies to the requested records, the affected officer is a “necessary party” to the FOIL litigation

because the officer “might be inequitably affected” by the outcome. See Hearst Corp. v. New

York State Police, 109 A.D.3d 32, 36-37 (3d Dep’t 2013).
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Moreover, the officers’ right to be heard is not lessened by the participation of the
NYPD in this lawsuit. Rather, the officers are entitled to raise and advocate for CRL § 50-a’s
protections themselves. Section 50-a is “designed to protect the police officer.” Molloy, 50
A.D.3d at 100. And even where the police officer and the agency both oppose disclosure, the
officer has a separate, personal interest in the matter and a right to be heard. See Telesford, 27
A.D.3d at 330 (noting that there is no “unity of interest” between agency and officer in FOIL suit
seeking disciplinary records). The officers are still necessary parties and they are entitled to an
opportunity to be heard before any such decision to strip their CRL 8§ 50-a protections is made.
See CPLR 1001; Hearst, 109 A.D.3d at 36-37. Accordingly, as Petitioner has failed to join the
officers as necessary parties, or provide notice that their records are being sought, the Petition
must be dismissed

POINT 11

IT ISPREMATURE TO ADDRESS THE
ISSUE OF ATTORNEYS’ FEES

Pursuant to FOIL’s fee-shifting provision, a court may only award reasonable
counsel fees and costs if certain statutory prerequisites are met. As a threshold matter, the Court
must determine whether the party seeking fees has substantially prevailed. See Public Officers
Law § 89(4)(c). If that finding is made, then other statutory prerequisites must be satisfied. It is
only after these requirements are met that a court may determine whether a discretionary award
of attorneys’ fees and costs is appropriate. 1d. Here, neither party has been adjudicated to be the
substantially prevailing party, and it is Respondent’s position, as set forth in Points | and I
above, that the Petition should be denied. Accordingly, it is premature to address attorneys’ fees

and costs. See Beechwood Restorative Care Ctr. v. Signor, 5 N.Y.3d 435, 441 (2005).
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CONCLUSION

For the reasons set forth above, Respondent respectfully request that the Verified
Petition be denied in its entirety, that Petitioner’s requests for relief be denied in all respects, and
that Respondent be granted such other and further relief as the Court deems just and proper.

Dated: New York, New York
March 14, 2017

ZACHARY W. CARTER

Corporation Counsel of the City of New York
Attorney for Respondent

100 Church Street, Rm. 2-113

New York, New York 10007

(212) 356-0896

otuffaha@law.nyc.gov

By: _ s/ Omar Tuffaha
Omar Tuffaha
Assistant Corporation Counsel

To:  Cynthia H. Conti-Cook, Esqg.
The Legal Aid Society
Counsel for Petitioner

Roger A. Cooper, Esq.
Cleary Gottlieb Steen & Hamilton LLP
Of Counsel for Petitioner

(Via NYSCEF)
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AFFIRMATION IN FURTHER SUPPORT OF VERIFIED CPLR ART. 78
PETITION, DATED MARCH 20, 2017
(pp. 124-26)

REPRODUCED FOLLOWING
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of

JUSTINE LUONGO, Attorney In-Charge, Criminal
Defense Practice, The Legal Aid Society, : AFFIRMATION IN FURTHER
: SUPPORT OF VERIFIED CPLR ART.
Petitioner,: 78 PETITION

v. . Index No. 160232/2016

: LA.S.Part6
RECORDS ACCESS APPEALS OFFICER, New . (Lobis, J.)
York City Police Department, : “
Respondent.:
X

[, CYNTHIA CONTI-COOK, an attorney admitted to practice in the courts of
this State, affirm under penalty of perjury the following pursuant to C.P.L.R. § 2106:
1. [ am an attorney with The Legal Aid Society representing Petitioner Justine
M. Luongo, Attorney-in-Chief of the Society’s Criminal Defense Practice (“Petitioner”).
2. This Affirmation is submitted in further support of Petitioner's Article
78 Proceeding to compel the New York Police Department (“NYPD”) to produce
requested documents containing NYPD Personnel Orders, in compliance with Public
Officers Law § § 86-90, or the Freedom of Information Law.
3. Attached as Exhibit A to this Affirmation is a copy of the original legislative

history of Civil Rights Law Section 50-a.
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I hereby affirm under penalties of perjury that the within Affirmation is true and

correct to the best of my knowledge.

Dated: New York, New York
March 20, 2017

7

P /
i\ Vi N i:/\ ‘{ e
oo A A

CYNTHIA CONTI-COOK
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EXHIBIT A- ANNEXED TO THE AFFIRMATION IN FURTHER SUPPORT
OF VERIFIED CPLR ART. 78 PETITION
Legislative History of Civil Rights Law
Section 50-a
(pp. 127-58)

REPRODUCED FOLLOWING
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EXHIBIT A
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SENATE

MAY 241376 §
oo 20}

1976

The Senate Bill

Senare ‘No__‘;z.é.‘i-ﬁd

by me. PROAYAM __ calendar No_ﬂ_[fi___ _ 7 Assem. Rept. Mo.
Encitled: * offfpe YT o
. - : &, 88408
) 8, 70358 Cal. Mo, 1238
C Cnd W VELE . e
AN ACT
. o sovend e ol sigits low, jn relstion t confid g of eoriin personned

repirds n@m tn pecfovmanca of pafice officers

" was read the third time DO e w3 THERESN

The President put the question whether the Sewate would agree to the final passage of said bill, the
same having been printed and upon the desks of the members in its final form at least three calendar
legislative days, and it was decided in the affirmative, a majority of all the Senatozs elected voting in
favor thereof and three-fifths being present, as follows:

AYE Dist. NAY AYE Dist.
47 | Mr. Anderson 18 § Mr, Knorr
49 1 Mr. Auer 29 | Mr. Leichter
16 1 Kr. Babbush 8 | Mr, Levy
45 | Mr. Barclay . 22 | Mr. Lewis
g .| _1& | Mr. Bartosiewicz ggesen 80 | Mr. Lombardi
23 | Mr. Beatty 24 1 Mr. Marchi
25 U Ms. Bellamy TS R 5 | Mr, Marino
33 | Mr. Bernstein 48 { Mr. Mason
19 | Mr. Bloom 28 | Mr. McCall
12 | Mr. Bronston B9 | Mr. McFarland
9 | Ms Burstein EAOUSER 42 | Mr. Nolan
7 | Mr. Caemimerer EXGUSER 27 | Mr. Ohrenstein
34 | Mr, Calandra 17 | Mr. Owens
21 | Mr. Conklin 11 | Mr. Padavan
46 | Mr. Donnvan 60 | Mr. Paterson
8 | Mr. Dunns &3 | Mr. Perry
54 | Mr. Eckert £X0USER 36 | Mr, Pisani
35 [ Mr, Flynn 57 { Mr. Present
S ey Gapt b1y 39 | Mr. Rolison
30 | Mr Garcia s st 31 | Mr. Ruiz
14 | Mr. Gazzara 100 | Mr. Santucci
1| Mr. Giuffreda 40 | Mr. Sche.nerhorn
13 | Mr. Gold 2 | Mi. Smith, B.C.
26 | Mr. Goodman EXGUSED 81 | Mr. Smith, W.T.
37 | Mr. Gordon 43 | Mr. Stafford
55 | Mr. Griffin 55 | Mr, Tauriello
20 | Mr. Halperin 3| Mr. Trunzo
41 | Mr, Hudson 58 | Mr. Volker
44 | Mr. Isabelia 52 | Mr, Warder
4+ Mr. Johnson 38 | Mrs. Winikow
AYES.._,..@_.,_
navs_ ¥ ¢
g Ordered. ihat the Secretary deliver said bidl to the Assambly and request its concursence therein,

60232/2016
03/20/2017



(FILED: NEW YORK COUNTY CLERK

03/20/2017 06:45 PM

INDEX NO.

NYSCEF DOC. NO.

31

i Reaublicany adtoles

Tise Whe Vered

Tt

Vivaine Yo
1n tiva Negge

Affeemet

M, Abnaneay
Ml At

R R R L T —
Ve Hetras

Mo hanchy

My Blamesthal

N baower

Adr Brown

Ar Burns

3r Burrores

Mr. Buticr

Mr. Culogero

Mr. Caputo

M Cincoti

Mr. Cochrane

Mrs. Connelly

Mr. Connaor

Mr. Coor (C.D.]

Mr, Cook D W}

Mr. COOPerman e S
Mr. Culhane

Mr. Daly

Mr. D' Amato

Mr, D Andrea

Mr. Dearic

Mr, DelliBovi

Mr. Del Toro

M. DeSalvio

Mr. DiCarlo

Mr. DiFaleo

Myrs. Diges

Mr, Dokuchitz

Mr. Duryea

Mr. Dwyer

Mr, Emery

Mr. Esposito

Mr. Eve

M. Farrel bamemmemmema
Mr. Ferris

AMr. Field

Mo Fink ——~
Ay, Flack

Mr. Flanagaon

Mr. Fortung -ememee~—
Mr, Fremming

Mr. Frey

Miss Gudson

Mrs. Goodhue

Mr. Gorsks

My, Gottfrigdmsm——

131

T PR
({ Y /7
ALY

Thoye Whe Voled
1 the Negotive

Ay Graber
AR RS T I e ——

M Greco

S, Grillin

N, Gt

Misy Gunning

My Haley

Mr. [1nnna

My, Harenberg

Mr. Hearris

Mr. Hawley

Mr. Healey

air. Hecht

Mr Henderson

Mr, Herbist

Mi. Hevesi

N, Hinchey

Ay, Hochberg

A Hochbrucekner

Me. Hoyt

Mr. Hurley

Mr, tzard

Mr. Jonas

Mr. Kelleher

Mr, Kiddar

M. Koppell- o
Mr. Kremer

Mr. Landcs

Mr. Lane

Mr. Lasher

Mr. Lee

Mr. Lehner——""""=
Mr. Lentol

Mr. Levy

M. Lowis s
Mr. Lill

Mrs. Lipschut s
Mr. Lisu

Ahr. Laopresto

Mr. Mannix

M. Marchiselli—mse—
Mr. Margiotta

Mr. Marshall

Mr. McCuabe

Mr. Mega

Mr. Miller (G.W))

Mr. Milier (H.Jmmmmiee
Mr. Miller (H.M.)

Mr. Miller (M Hrym—m——
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Mr. Mirto
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Those Who Valed
In the Negotive

AMr Molinari

Mr. Montano
Mr, Murphy (6.1

Mr. Muiphy (M.))

Mr. Muspiy 11 )

Mr. Micolosi

M, Nine s

Mr. O NVeil

Mr, Orazio

Mr. Passannonte————ann,
Mr.Pesce

Mr. Posner

Mr. Rappleyea

Mr. Reilly

Mr. Riford

Mr. Robach

Alr. Roosa

Mr. Ross

Mrs, RUBYOF e
Mr. Ryvan

Mr. Schmidt
Mr. Schumer-
Mr. Sears

M, Serrang———
Mr. Siegel—
Mr. Silverman
Mr. Solomon
Mr. Stavisky -
Messgasisr
Mr. Stephers
Me=Srort
Mr. Strelzin
Mr. Suchin
Mr. Sullivan
Mr, Tallon————-m
Mr. Taylor

Mr. Thorp

Mr. Tills

Mr. Vann—————=
Mr. Velellu

Mr. Virgilio

Mr, Walsh

Mr. Wemgple
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Mr. Werrz
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CALENDAR NO. 1238
BILL NO. A. 9640 .p - INTRODUCED BY: Mr. DeSalvio
S.

AXN ACT

to amend the civil rights law, in relation to
confidentiality of certain personnel records
relating to performance of police officers

SUMMARY OF PROVISIONS -~ The bill prov1des that police personnel records be

declared confidential and subject to review only by vourt order on notice =
except review by police officials, grand juries, D.A.'s and special prosecutorg
are allowed without court order. :

RATIONALE - To restrict the availability of personnel records of police
officers.

LEGISLATIVE HISTORY -

PERTINENT CONSIDERATIONS - Tt is noted that personnel records of any employe
in any business are confidential to his employer. It has become a matter of
harrassment of police officers that personnel records bhe constantly requested
scrutinized, reviewed and commented upon, sometimes publicly.

The safeguards of the integrity ¢of the police officer ave protected with
this legislation and yet, because of its various conditions, the safeguards @
the citizenry of the State of New York are also protected in allowirg such
records to be available to necessary parties.
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Memorandum

BYAYE OF Nuw YORN

TREDUYIVE CCHAMBYLR
TO: Michael Nadel
FROM: John Graves ijg' ?; ?976

This lettex has been acknowledged oy David Burke. However, my review
leads me to conclude it may warrant a more detsailed response by a memker of
your staff. Please forward it to them for action.

If they fesl the acknowledgement is sufficient, thay shculid mark NA
on the blue slip and return it to the Files Unit within 4 days.

1f they prz2pare a further response, it:
- should be completed in 4 days;
- should b2 signed by either Mr. Gribetz or a member of his staff; and,

- must indicate copies (2) of the further response to the Files Unit.

For this wvystem to work, letters must be reviewed and decided upcn
within 4 days.
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8201 BUDGET REPORV OHW BILLS Sussion Year: 1976
SENATE Introduced by: ASSEMBLY
s No. 7€35-R Sen. Padavan ; a
Law: ©ivil Rights Law Sections: §50-a ‘;“ p 1

Division of the Budget recammundation on ths above bill:

Approve: . ~Veto:

31 RECEIVED NYSCEF: 03/20/2017

B
Jun 3 Wl

X

—m .. No Objection: Mo Recommandation: .

1. Subject end Purpose: and 2. Summary of Provisions: This bill would amend

Date:

Disposition: Chopter No. Veto No.

& Civil Rights Law to provide that police perscnnel records
will be considered confidential, not subject to disclosure except
on written consent of the individual officer, or, where the courts ;
are concerned, only after an in camera proceeding in which the i
judge shall determine which, 1f any, of subpoenaesd personnel o
records are relevant to the action before hir, The provisions of
the bill would not apply to district attorneys, the attornay
general, police agencies themselves, grand juries or other agencies
6f government. This bill would take effect immediately.

Prior Legislative History: In 1975, the Legislature passed
Assembly bill 217:-B which was similar to the present bill except
for the fact that it did not specifically exempt the attorney
general. district attorneys, police agencies, or grand juries from
its provisions. In veto memorandum #127, the Governor noted that
the bill's wording was vague and it was uncertain that grand
juries and law enforcement agencies would have access to police
personnel records.

In 1974, S. 9448-B passed both houses in the Legislature and was
vetoed by the Governor (Memo 152) because it did not permit otherxr
agencies of government to have access to police personnel records.

Statements in Support of Bili:

A, This bill would afford some protection to police officers who
must testify in criminal proceedings. Increasingly, according
to a spokesman for the Division of State Police, defense :
attorneys who wish to discredit police officer witnesses will i
subpoena personnel files in order to discover and confront 3
the witness with allegations, compiaints, disciplinaxry pro-
ceedings, or reprimands filed against them in the past. This
presents special problems for the State Police since every
public and private communication concerning an officexr’s
behavior is ent2red into his personnel folder and may, therefore,
be disclosed in the course of a defense counsel's attempt to
discredit him,

B. This bill would preserve a defendant's right to obtain
expulpatory information from a volice officer's personnel

Examiner:
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history because the presiding judge, in his discretion,
would be able to furnish official data te the defendant
concerninyg that portion of an officer's past behavior
which may yzlate to the case at hand.

There have been allegations of police officexrs and their
families being harassed by individuals who, using personnel
folder information, ohtained their home addresses and the
identities of family members.

5. Possible Objections:

A,

[¢x

Pl

This bill may introduce an unnecessary protective mechanism
to govern the introduction of some types of evidence in
legal actions.

--  Under our present system, the presiding judge himself
must issue a subpoena for reguested governmeni records
following a preliminary determiration that the materials
sought. may be both relevant and admissible;

~- A police agency which receives a properly issued subpoena
may contest the same in a motion to guash; at this time
it is incumbent upon counsel for the party seeking such
records to demonstrate the relevance and admissibility
of the desired records;

~-- Once the subpoenaed materials hawve been received, the
presiding judge reviews them by himself in camera to
determine which portions, if any, should pe introduced
at the proceeding:;

-- In the course of the actual proceeding, legal counsel
may again object to the introduction of record information
which he feels is unwarranted and improper; the court
must again decide the issue.

It may also be argued that through these processes the court
can preserve the identity of the members of a police officer’'s
family and their address without having to rely on the
provisions of this bill.

This bill would introduce a procedural safeguard not enjoyed

by other citizens or groups of citizens, in effect, establishing

a separate judicial process to preview the introduction of
evidence on the character of police officers and no others,

Thisg bill extends protection to police officexrs that is not
provided to other civil servants. It can be argued that the
parties in a legal action should enjoy uniform access to all
civil service personnel records without encountering special
provisions established solely for policemen.
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Othey State Agencies Interested: The Division of State Police

r's bill and may reasonably be sipected to
support the current proposal.

Known Position of Others: None known.

Budgetary Implications: None.

Recommendation: This kill would restrict the use of police officer
personnel records in the courts.

Although the bill would give some protection to police cofficers
who must testify in court and althouch it would preserve defense
counsel's right to obtain relevant data from a police officer's
personnel history, other considerations outweigh these advantages.
The bill would introduce yet anonther mechanism governiag the
introduction of evidence. It imposes an unnecessary requirement
that would duplicate the present system whereby the court determines
the relevance and admissibility of such information at several
points during a court proceeding. The bill establishes a separate
procedure to be cbserved when police officers testify in court
that will not govern when other citizens or groups of citizens
appear in court. Lastly, this proposal institutes a protection
for police that does not apply to other civil servants.

For these reasons, we recommend disapproval of this bill. )

()

b

% R

.-/r;/, [ Eﬁj

;1i . L g ,
DATE: June 8, 1976 EXAMINER: Kewvin Dulin {4
Vincent E. Lalleche, Assistant Chief Budget Examiner (Management) V '

i
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STATE DEPARIMENT OF CIVIL HERVICH June 4, 19'?6
SENATE Introduced by Senator Padaven
7635-B

RECOMMENDATION : Sea lust paragraph

STATUTES INVOLVED: Ciwvil Rights Law § 50-a (new) N o "\?’3%
o

EFFECTIVE DATE: Travediately

DISCUSSION:

The bill would add a new section to the Civil Rights Lew to provide that
persomnel records of Police Officers ave confidential and noi subject to inspection
without the express written consent of the Folice Officer or a court order. This
bill is 'virtually identical to a bill, Asserbly 2175-B, which was disapproved last
year (velko memorandum #127) and is similar to another bill, Senate 9448-B, which
was disapproved by Governor Wilsan in 1974 (veto memorandm #52) .

The main difference between Senate 7635-B and last year's bill, Assembly
2175-B, is that this year's measure specifically exempts "any district attomey or
his assistants, the attorney general or his deputies or assmtaats, jand] a gxanc"{
jury," in addition tO any agency of government which reguires these records in the
furtherance of their official functions. Our views on this bill are basically the
sate ag those we expressed last year concerning Assembly 2175-B. As we stated then,
in so far as our direct civil service responsikilities are concerned, cur cbjections
were previously removed, but we continue to questicn the desirability of and the
need for legislation of this sork.

President, C'lVJ.l :»erv’:n_cva Connission

Attachment
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THE SENATE
FRANK PADAYAN STATE OF NEW YORK DISTRICT QFFICE
e DISTRICT ALBANY 12224 §24-50 BRADDOCK AVENUE

QUELNS VILLAGE NEW YORK tisd@
AEB8-D516

June 7, 1976

Honorable Judah Gribetz
Counsel to the Governor
fxecutive Chamber

The Capitol

Albany, New York

Dear Mr. Gribetz:

With respect to Senate Bill 7635-B which I intro-
duced and has passed both Houses of the Legislature.

I heve enclosed a copy of the supporting memorandum
and a letter in support from the New Yori City Transit
Police Department, Sanford D. Garelick, Chief.

I respectfully request that the Governor sign this
bill into law.
to this request.

FP:pd
Lincl.
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NELORANDUM IN SUPPORY OF : SKUATE # 76358 - Sen, Padavan
T ASBEMBLY # 9640A - Assyman DeSalv

AN ACT 'TO AMEND THE CIVIL RIGHTS LAW, IN RELATION TO CON
DENTIALITY OF CERPAIN PERSONNEL RECORDS RELATING TQ PERFORMA
OF POLICE OFFIF ERS

This bill would amend the Civil Rights Law to provide tha
all persennel records used to evaluate the performance of po
officers shall be CONFIDENTIAL and not subject to review or
speabion yithont the wiritten consent of the officer or by co
anCea, R Peeitor provides no court ocder shall issue withouw
a clear shewing of facts sufficient to warrant the judge to -
quest re ccords for review, and additionally, that if the judg
signs an order he will review ‘the file and determine whether
to nake the records or part of them available.

As with all citizens, the eivil rights of police officers
must he pJQchird Thegse rights are sacyred and must be given
away only to the parawount interest of the public geod.

In today's milieu police\ffficers are bearing the brunt o
£ishing expeditiOns by some atiorneys who are subpoenaing pe
sornel recoxds in an attempt to. attack the officer's credib
a tactic that has lead to abuse and . in. some cases to the di
closnre of uaverified and unsubstantiated information that &
raecords contain. It also has resulted in the disclosure of ¢
fidential information and privileged medical records.

These abuses can he stopped
officers vwpheld by enactment of
in the personnel vecords is recuired in the public interest,
che juwdge can release it, ITf%9t:is not, he may withhold it.
aither case, the police officer has heen accorded due proces
and tha rights of the public secured.

nd the civil rights of polic
this bill. If the informatio

is pill pasmed hoth housesdof the legislature last ses
ind was veboed Ly the Governor! (Voto Memo £127) who in his j

wiaat Fallb that the Lill in iks prasent form excluded certai

orficinle and agoncjns in thesexercise of their official fu

b bhill Lefore you has baen ended to remove the objection
conbkain ofmenorandum,

od in the Coveurnor's v
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>

BYATE OF NEW YORNK
EXECUTIVE DEPARTMENT
DIVISION OF CRIMINAL JUSTICE SERVICES

TO: Judah Gribetz‘ﬂ

FROM: Roger Hayes @b

DATE: June 16, 1976

RE: Ten-Day Bill S. 7635-B

Purpose

To add a new section 50-a to the Civil Rights Law restricting
the accessibility of the personnel records of police officers.

Discussion

It is our understanding that this bill is directed at purported
abuses involving the indiscriminate perusal of police officers’
personnel records by defense counsel in cases wherein the
police officer is a witness. It is claimed that many judges
issue subpoenas for these records in pro forma fashion upon
application by defense counsel.

Personnel records often contain raw, unverified information
derogatory of the subject police officer, such as letters of
complaint from members of the public, In the hands of some
defense counsel the data is so used as to prejudice the officer
in contexts irrelevant to the guilt or innocence of the defen-
dant. If all judges carefully considered defense counsels'
requests before issuing subpoenas for these records, this legis-
lation would not be necessary. But, it is asserted, far too
many judges routinely and without due consideration issue the
subpoeras,

The bill proposes a Erocedure which, in effect, forces a judge

to focus on each such request and substitutes a requirement for
a court order in place of a subpoena. It would be virtually
impossible to prove, one way or the other, whether the criticism
of current practice inherent in this bill is merited or not.

The bill, however, imposes no onerous burden either on the courts
or on defense counsel. In those instances where examination of
a police officer's personnel records are warranted, subdivisions
2 and 3 of the proposed section provide a reasonable procedure
for doing so.
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Judah Gribetz

Page 2
June 16, 1976

It should be noted that subdivision 4 provides the necessary
exceptions that would obviate this statute being used to
frustrate the legitimate and necessary reviews of personnel
records by governmental agencies in the performance of their
respective duties.

Recommendation

Approval.
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NEW YORK STATE POLICE
STATE CAMPUS
ALBANY, N.Y. 12226

N '\(}:& June 8, 1976
N
SENATE ASSEMBLY INTRODUCED BY
7635-B Sen. Padavan
RECOMMENDAT LON = Approval

STATUTE INVOLVED: Civil Rights Law, §50-a

EFFECTIVE DATE: Immediately
DISCUSSION:
1. Purpose of bill:

To amend the Civil Rights Law, in relation to con-
fidentiality of certain personnel records relating
to performance of police officers.

Summary ¢f provisions of bill:

This bill amends the Civil Rights law in relation

to making personnel records of policemen confidential
except when otherwise ordered by a lawful court order
after a hearing or unless inspection thereof is
authorized in writing by the police officer involved,

Prior legislative history of bill:

Similar bills which passed prior legislatures were
vetoed by the Governor bsescause they failed to exclude
law enforcement agencies, prosecutors and grand juries
from the prohibitions contained in the bill. This
bill now satisfies all of the objections raised in the
Governor's Veto Memorandum of August 12, 1975,
numbered 127,

Known position of others respecting bill:

We understand the Police Conference of New York favors
this bill.
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5. Budget jimplications:

None known.

6. Arguments in support of bill:

- We fully support the concept that the personnel records
of police officers should be restricted for use only
by the employing police agency in order to protect the
integrity of such police officer in carrying out his
law enforcement obligations.

At the present time the Division ¢f State Police is
responding t0 subpoenae duces tecum in civil actions as
well as criminal actions for the production of the
personnel records of members of this Division. While we
have no objection to producing such records for in
camera inspection by the Court, we find that the courts
are not requiring such protection and that contents of
the personnel files are being made availabhle to plain-
tiffs' counsels., Since these files contain the personal
history of every member‘s service, including confidential
backgrovnd material, it is absolutely necessary that
these records be held in the highest of confidence sub-
ject only to appropriate court order or a showing of
necessity.

7. Arquments in opposition to bill:
None.
8. Reasons for recommendation:

See six above. /9

/{t,/(,iiéﬁAﬁxx, et St

Superintenden't
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STATE OF Nrw Yorr
) %EPABTMF‘WT oF Law
LOUIE . LEFKOWITZ o ALBANY. 12224

AYrosNiy GENERAL

MEMORANDUM FOR THE GOVERNOR

Re: Senate 7635-B

This bill would amend the (Civil Rights Law by adding a
new section 50-a to restrict disclosure of certain personnel
records of police officers as defined by Criminal Procedure
Law, § 1.20. Inspection of these records would be permitted
only by lawful court order or with the perm1551on of the
pollce officer concerned. A hearing procedure is prov;ded
prior to the issuance of a court order permitting review.

2 similar bill introduced in 1974 was vetced by Governor
Wilson by veto memorandum No. 152, and in 1975 a slightly
amended version of the prior bill was vetoed by Your Excellency
by veto memorandum No. 127.

The objections expressed in the 1975 veto memorandum are
apparently corrected by paragraph 4 of the present proposed
legislation, which now excepts from the provisions preventing
disclosure the district attorney, the Attorney General, a grand
jury or any agency of government requiring such records in the
performance of its official duties.

This bill would take effect immedliately, and I have no

legal objection to it.
Zééégec ully

LOUI
Attorney General

Dated: June 11, 1976
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STATE OF NEW YORK
OFFICE OF COURT ADMINISTRATION
270 BROADWAY
NEW YORK, NEW YORK 10007

COUNSEL

JUN 10 1676

June 8, 1976

Honorable Judah Gribetz
Counsel t¢ the Governor
ixecutive Chamber

Albany, New York 12224

Re: Senate 7635-~B
Dear Mr., Gribetz:

This will acknowledge your request for comment
on the above-listed legislation.

This bill would amend the Ciwvil Rights Law con-~
cerning the confidentiality of certain personnel records
relating to the performance of police officers.

This measure would establish the personnel records
of police officers as confidential documents, not subject
to inspection or review without the officers' consent,
except by court order or if the records are reguired by a
district attorney, the attorney general or his deputy or
assistant, a grand jury, or a governmental agency.

The requirement for a judicial hearing and
determination where police personnel records are requested
for inspection by a private person without the consent of
the officer involved will undoubtedly place scme additional
burden on the courts, but this burden will not likely be
substantial.

Since the proposal involves a substantive matter
of legislative policy which will probably have a minimal
effect upon c¢ourt administration, this office takes no
position on this measure.

Sincerely,

Michael R. Juv

ME.T ¢ brv
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LOUIS J. LEFKOWITZ

STATE OF NEW YORK
DEPARTMENT OF LLAW JOSEPH P. HOEY

NEW YORK STATE OFFICE BUILDING

ATTORNEY GENERAL SPECIAL PROSECUTOR

VEVERANS HIGHWAY
HAUPPAUGE, N.Y. 11787
TEL: (818) 979-B391

SUFFOLK COUNTY

June 18, 1976

091910
Mr. Judah Gribetz

State of New York

Executive Offices

1350 Avenue of *the Americas

New York, New York 10019

RE: Proposed Legislation S. 7635-B and A. ‘%9640'-B
Dear Mr. Gribetz:

I am writing you in reference to your request for comments
on the proposed Section 50-A of the Civil Rights Law. While I
appreciate that the bill provides that prosecutors are exempt
from the operalile provisions and that, therefore, the prose-
cutive function would in no way be impaired by the bill, I
would suggest opposition to the bill for general policy reasons.

Presently, the need for public accountability of public
servants is becoming painfully clear. On the Federal level,
the movement towards increasing the public availability of
secret law enforcement files has greatly acceleyrated in the
past few years. The proposed legislation represents a sig-
nificant step in the opposite direction.

I cannot believe that desjireable potential police officers

will be disuaded from public service merely because their employ-
ment records are available to the public at large. To the contrary,

far too often today the opinion is expressed that police work is
just another job. The making of persomnel records confidential
for law enforcement officers would just serve to further this
unfortunate line of thinking. All the participants in the
criminal justice system should constantly be reminded that their
employment in this system is a privilege and that the greatest
part of this privilege is being charged with the public trust of

maintaining the public's right to justice. Therefore, the public

and the members of the criminal justice system should both be
aware that personnel records, which are the history, and fre-
quently the basis for promotional decisions and the expansion
of responsibilities, are open to public scrutiny. Likewise,
the public should feel it has the opportunity to review the
justification for continuing the employment of members >f the
criminal justice system.

SPECIAL DEPUTY ATTORNEY GENERAL
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Mr. Judah Gribetz

I am not unaware of the fears expressed by gome prosecutors
that these records, if available, could be misused by defense
counsel in criminal litigation, in order to muddy the issues
at hand. However, those problems must be handled by the indi-~
vidual courts on case by case basis where proper decisions on
relevancy and adnissibilityv can and should be made. To attempt
to cure those prospective problems with this legislation re-
presents excessive and unwise use of the statutory process. It
is analogous to a village placing a glass dome over Town Hall
to keep the mosquitos out in the summertime, because the Mayor
fears the custodian will forget to put up the screens in May.

The fear that police officer's homes and families could be
exposed to threats by arrestees who learn of the officer's home
address through the questioned reccrds should not be minimized,
but need not be addressed in the manner propocsed by the Legis-
lation. Specific information about & police officer's home
address could be maintained in separate files.

The aforementicned arguments in favor of this legislation
do not offset the benefits of assuring the availability to the
public of the performance evaluation of its servants. Addition-~
ally, we should be mindful of the significant effect of the threat
upon the contributor to these files. It serves the public interest
to retain this avenue of accountability for the promotional decisions.
influenced by the questioned files.

Very truly yours,

'\ ,jﬁé

seph P. Hoey &
pecial Deputy A rney General =

JPH:as ~
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OFFICE OF THE

DISTRICT ATTORNEY
OF BRONX COUNTY

B%1 GrRAND CONCOUNRSE
Browux, N. Y. 10451

MARIO MEROLA LU 8-8800
DISTRICT ATTOUNEY

June T, 1976 JUW
J 0 79..
576

Hon. Judah Gribetz

Counsel to the Governor

Executive Chamber

State Capitol

Albany, N.,Y. 12224 Re: Senate #7635-B
Assembly #9640-B

Dear Mr., Gribetz:

This Bill would amend the Civil Rights Law by making
certain police perscnnel records confidential and immune to public
serutiny without a lawful court order.

It has been brought to my attention that, often simply as
a harassment tactile, defense attorneys In criminal cases have been
making an unreslistically high number of requests for the personnel
files of police officers scheduled to testify against their clients.
This Bill obvicusly would seriously discourage had faith probing
into police personnel records; yet, on the other hand, it would
ma..e such data avallable when requlred in the interests of justice.

For the reasons assigned, I strenuously urge enactment of
this bill into law.

Very truly youys,

/A

MARIO MEROLA
District Attorney
Bronx County

MM:d
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OFFICE OF THE DISTRICT ATTORNEY, Richmond County

Courthouse, $1. Gaorge, Staten Island, N.Y. 10301

THOMAS R. SULLIVAN Telephone: 447-0049
District Attorsiey

June 9, 1976

s
Honcrahle Judash Grivetw 3

Counsel to LThe Governor

Executive Chamber

State Capital

Albany, New York 12224 -

Re: 5. 7635-B
A, 9640-B

Dear Mr. Grivetz:

We approve these bills and have no objection to
the signing by the Governor. In the past, counsel has
sought the personnel records of police officers for
unwarranted fishing expeditions. While the weight of
reason cageg is against such a practice, unfortunately
a few times it has been omitted.

There is adequate safeguard in this bill to permit
Grand Jurys and other authorized investigative bodies
with legislative access to these records to obtain then.

e =
e L
N ,,-jﬁ"‘?é—u
,//qﬁoms R. SULLIVAN
Districr Attorney
TRS: fg
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New York City POLICE DEPARTMENT
Transit 370 JAY STREET
Authority BrookLyw, N.Y. 11201
TRL. Arna Copr 212-330-3000 '
g;\x’::dm‘;: :r::?r‘g:muw Officer Sanrorbd D, GARELE
Chief

John @G, deRoos
Senior Exstutive Ollcer

Bpril 20, 1976

Y
4

Senator Frank Fadavan
The State Senate Capitol
Albany, New York 12224

Dear Senator Padawvan:

I have reviewed Bill #S5.7635 which you introduced
in the Senate. The Bill has the full support of the
Transit Folice Department.

On behalf of the members of this Department, and
on a pergsonal level as well, I wish to thank you for
your much appreciated efforts.

Sincerely,

=, N
sanford D. Garelik

Chief

130 :8DG:in
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CAL. NO.

1209
BILL NO.

7523-a

SPONSOR
LAl
Siegel

CAL L] No.

1230

BILL NO.
-3

SPONSOR
DeSalvio

9683 would create a rebuttable presumption that all
surviving spouses are dependent. This bill is

opposed because mogt women workers wouid again lose
benefits since their husbands are not in fact depen~
dent. (The wife's income exceeds the husband's in
only 7.4 percent of all familiem.) 9683, while neutral
on its face, will perpetuate the current sex disczi-
minatory scheme and should be rejected in favor of
9634,

APPROVED. This bill would amend the public health law
tc assure that patimnts have the right to see their
own nedical records in every hospital or clinic in ti::
state. NYCLU believes that the right to personal
autonomy includes the right tc control one's own body.
In the context of medical treatment, this right
implies the patient's right to give an informed con-
sent before undergoing a particular treatment. Wwithout
knowledge, no meaningful consent iz possible. Access.
by patients to medical recoxrds is & vital element of
this process and should be guaranteed by lew.

DISAPPROVED. This bill provides that a policeman's

.personnel records may not be reviewed by a court

absent a prior showing of "facts sufficient to warrant
the judge to request records for review." The purpose
of this bill is to insulate poligemer.’ from meaningful
crosg—-examination in cases in which they are witnesses.
It seems clear that the persconnel records of some
policemen will contain information that could cast
doubt on that policeman's testimony and perhaps even
exculpate a defendant completely. To create this
statutory impediment to parmitting the court to review
those records before a determination as to relsvance
and materiality is made scems a wholly unjustified
attempt to protect those policemen at the expense both
of the persons against whom they are testifying and of
the truth.
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CAL. NO. DISKPPROVED. This bill provides that a policeman's per-
1230 sonnel records may not be reviewed by a court abseant a

prior showing of "facts sufficient to warrant the judge
BILL NO. to request records for rewview." The purpose of this bill
G640~ is to insulate policemen from meaningful crogs—-examina-

tiom in cages in which they are witnesses. It seems clear
SPONSOR that. the personnel records of some policemen will contain
PeSalvio information that could cast doubt on that policeman's

testimony and perhaps even exculpate a defendant com-
pletely. To create this statutory impediment to permit-
ting the court to review those records before a determi-
nation as to relevance and materiality is made seems a
wholly unjustified attempt to protect those policemen at
the expense both of the persons against whom they are
testifying and of the truth.

CAL. NO. APPROVED. Requires the publication of a manual detail-
ing the rights of mental patients 0 be made available
g%égxﬁgz. to patients and those authorized to act in their behalf.
07-a This is a laudable attempt to bring critically important
§EQ§?Q§» information about their rights to one of the most alienat~
McCabe ed, uninformed and abandconed groups in society.
CAL., NO. AEPROVED. Amend the Workmen's Compensation Law to elimi-
1400 nate sex distinctions in granting dezath benefits to sur-
viving spouses. Under current law all covered male
BILL NO. workers earn automatic death benefits for surviving
71 spouses. Female workers are only awarded death benefits
if their husbands are in fact financially dependent.
SPONSOR This bill would eliminate the dependency test for survi-
Yevoli vors of female workers and thus corrects an unconstitu-

tionally discriminatory state benefit program. [See
Weinberger v. Wiesenfeld, 95 S.Ct. 1225 (1975) and
Frontiero v. Richarxdson, 411 U.5. 677 (1972)].

CAL. NO. AFPROVED. Creates a state Fair Credit Reporting Act
1468 which 1s modeled after an analagons federal law and
BILL NO. contains several reaforms to protect consumers against

inaccurate and improper consumer reparting practices.
SPOHSOR
Culhane
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NEW YORK CITY TRANSIT POLICE DEPARTMENT

299 BROADWAY (ROOM 505) e NEW YORK, N.Y. 10067 Telephone 964-6992 - 6953

JOHN MAYE Jun¢ 18, 1976.
Precident

FLOYD HOLLOWAY
15t Vice-Protident

THOMAS GRASSO  BOMe Hugh L. Carey

2nd Viece-President Governor of the State of New York

JULIO COSME jr.  State Capitol

Executive Secretary Albmy"c How York. 12224 7

JOSEPH CARNEY Rp: Senate 7633-8 by ¥Mr, Padavan
Financial Secvetary Dear Clovernor Carey:

AMADEO FASOLINO

Recordiag Secretary The above bill which is now before you would amend
JOHN McLOUGHLIN the Ciwvil Rights Law to provide that all personnel records
Treasurer usaed to evaluate the performance of police officers shall

be conffidential and not subject to review or inspection

without the written consent of the officer or by order of
the couri.

It further provides no court order will issue except
after hearing and a clear showing of relevancy and
materiality, and additionally, that if the judge signs an
order he will review the f£lle and determine whether to
make the records ox part of them available.

As a result of your disapproval lzst year of a similar
bill (Asseuwbly 2175-B) -~ Veto MHemorandum No. 127 -- thig
yvear's measnre has been amended to meet your objections.
The bill specificelly provides that the provisions do not
apply to district attorneys, the attorney general, a grand
jury, or any other govermmental agency which reguires the
records in furtherance of their officilal function.

The Patrolmen's Benevolent Assoclation, W.¥.C. Transit
Police Department, which represents some 3000 membsrs of
the transit police force, endorses this msasuee and respect-
fully urgses your approval.

Ag with a2ll citizens the civil rights of police officers
must be protected. Thess rights are sacréd and must be
given way only to the paramount inturest of the public good.

Polivs Conference State af’,Nn;f Y'o;ﬁ, ne,
b Internations Conjerance of Police Ase'ms,
Afitated wi Metropolitas Pelice Canference Ine,
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NEW YORE CITY TRANSIT POLICE DEPARTMENT

200 BROADWAY (ROOM 505) e MEW YORK, N.Y. 10017 e Telephone 964-6992 - 6993

JOHN MAYE ' :

Precident Hon. Bugh L. Carey June 18, 1976.
FLOYD HOLLOWAY :

L Vice-Prosident

THOMAS GRASSO

nd Vice-President In today's milieu police officers are bearing the

JULIO COSME JR.  brunt of fishing expeditions by scme attorneys who are
Execative Secretary subpoenaing personnel records in an attempt to attack

JOSEPIX CARNEY officers' credibility, a tactic that has lead to abume and
Einancial Secretary in some cases to the disclosure of unverified and unsuvb-~
AMADEO FASOLINO startiated information that the records contain. It also
Recording Secretayy has resulted in the disclosure of confidential information

JOHN McLOUGHLIN and privileged medical records.
Treasurer
These abuses can be stopped and the civil rights of
police officers upheld by enactment of this bilil. If the
information in the personnel records is required in the
public interest, the judge can reliease it. If it is not,
he mway withhold it. In either case, the police officer

has been accorded dus process and the rights of the public
secured.

Hopefully you will agree thai the purpose of the bill,
which last year you characterized as "commendable", can be
achieved without expense to effective law enforcement.

Por these reasons, your approval is respectfully
requestad.

Respectfully yours,

9\'::-(1—« s 3ol

John Maye
President

Police Conjersnce Siaie of New York, Ine,

Tmernations) Conference of Police Ats'ns,
Afilated with { Metsapolitan Polive Conjevence Ine.,
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l\’\f’crk Civil Liberties ion, 84 F\fth Avenue New Y(J»rk N.Y.10011. Telephone (21 2) 924»7

Legistative Department Voo >; ‘

A , State Legislative Office
Barbara Shack, Directar A 90 State Strest

Albany, N.Y. 1220
(518) 436-8594

Arthur Eisenberg, &:aff Counsel ’
Ker sth P, Norwick, Counse! g =

TO: New York State Senate Hay 24, 1976

SUBJECT: Sunmary of Civil Liberties Bills on Sepate Calendax

Several bills involving civil liberties concerns are presently on
the Senate calendar. To assist you in considexring these bills, we shall
briefly summarize and set forth our position on each here. Where time
permits, we shall issue more extensive memoranda on these bills for your
consideration. For further information and assistance on these ox any
other civil liberties issues, please feel free to call our Albany office
at (518) 436-8- 94.

————-
-~
Q ' ' ‘ ’

R e T

CAL. NO. ’,/’ DISAPPROVED. This bill provides that a policeman's
1114 personnel records may not be reviewed by a court
absent a Erxor showing of "facts sufficient to
BILL NOQ. . varrant the judge to request records for review."
7635-B The purpose of this bill is to insulate policemen
) ‘ from meaningfui cross-examination in cases in which
» SPONSOR _ they are witnesses. It seems clear that the peisonnel
© Padavan records of some policemen will contain information

that could cast doubt on that policeman's testimony

and perhaps even exculpate a defenaant completely.
: ‘o create this statutory impediment to permitting the
( - court to review those records before a determination
‘ uas to relevance and wateriality is made seems a
wholly unjustified attempt to protect those policemen
at the expense both of the persons against whom they

are testifying and of the truth.
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The purpose of the Act is to restrict a defendant's
ability to subpoena the personnel files of prospective
police officer/witnesses. Under current practice a defense
attorney will normally submit a subpoena calling for the per-
sonnel file of a prospective police officer-witness to the
judge presiding at trial (such a subpoena must be judiclally
ordered since it compels the production of record: of a govern-
mental agency). The judge would then usually sign the subpoena
and direct that the material be furnished to him for in camera
inspection in order to determine whether the file contains
information which might be used to impeach the credibility of
the prospective police officer-witness.

The Act requires a factual showing prior to the issuance
of the court order compelling production of the records.

This requirement will preclude using subpoenas to fish
for information and will thereby lessen the clerical burden on
the police department of continually having to provide voluminous
records of this sort in alinost every criminal action.

The Act also creates a new method of obtaining the files.
The subpoena process has been replaced by an application for a

court order and if the material is ordered delivered, by an
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accompanying directive to seal the files pending judicial
examination.

It is recommended that the Act be signed since it has
the beneficial effect of preventing abuse of the subpoena power
while it authorizes the use of relevant information after
Judicial scrutiny has found the information is important for

effective cross-examination.
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Index No. 160232/2016 (IAS Part 6) (Lobis, J.)

SUPREME COURT OF THE STATE OF NEW
YORK NEW YORK COUNTY: CIVIL TERM

Application of Justine Luongo, Attorney-In-Charge,
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Petitioner,
-against-
Records Access Appeals Officer,
New York Police Department,
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THE LEGAL AID SOCIETY
Counsel for Petitioner

199 Water St. 6th Floor

New York, NY 10038

(212) 577-3265

CLEARY GOTTLIEB STEEN & HAMILTON LLP
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One Liberty Plaza,
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(212) 225-2000
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I. RESPONDENT HAS FAILED TO MEET ITS BURDEN OF PROVING THE
ORDERS FALL “SQUARELY WITHIN” THE FOIL EXCEPTION CREATED
BY SECTION 50-A

Respondent bases the entirety of its argument on an expansive interpretation of
“personnel records” unsupported by Section 50-a, case law, and common sense. In order to
resist a request under FOIL, the burden is on the government to demonstrate “in more than just a
plausible fashion” that the records at issue “fall[] squarely within™ a statutory exemption. Matter
of Data Tree, LLC v. Romaine, 9 N.Y.3d 454, 462-63 (2007) (internal quotations and citation
omitted). With respect to a claimed exemption under Section 50-a, Respondent must
demonstrate that records clearly are “used to evaluate performance towafd continued
employment or promotion.” N.Y. Civ. Rights Law § 50-a (McKinney 2014) (“Section 50-a”).
The Court of Appeals has stressed that the question of whether a particular document is a
personnel record, “depends upon its nature and its use in evaluating an officer’s performance.”
Matter of Prisoners’ Legal Servs. of N.Y. v. N.Y. State Dep’t of Corr. Servs., 73 N.Y.2d 26, 32
(1988). Disclosure of the requested records is warranted where, as here, the agency fails to
provide any information regarding the actual use of the requested records—which it is required
to do—and thus fails completely to demonstrate that any of the records are actually used in
evaluating performance. Matter of Capital Newspapers Div. of Hearst Corp. v. City of Albany,
I15N.Y.3d 759, 761 (2010). Instead, Respondent’s approach is to misconstrue Petitioner’s
position and entirely misconstrue the governing law. None of its arguments have any merit.

First, rather than explain how the requested Personnel Orders (“Orders”) are actually
used in making personnel decisions, Respondent conjectures that the information summarized in
the Orders “would” hypothetically be relevant to officer evaluation, but not that the Orders
themselves (or any of the information in the form in which it is embodied in the Orders) is in fact
used to evaluate officers. See Respondent’s Memorandum of Law in Support of the Verified

1
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Answer, dated March 15, 2017, Dkt. No. 29, at 6 (“Opp. Br.”) (stating merely that “it cannot

seriously be contested that the information contained in the requested Personnel Orders... would
be used to evaluate officers’ performance.” (emphasis added)). This statement widely misses the
mark. The law is clear that the government must demonstrate how the exact records at issue are
actually used to evaluate individual officers” employment; hypothetical conjecture and
conclusory assertions are plainly insufficient. Capital Newspapers, 15 N.Y.3d at 761
(conclusory affidavit by police chief stating that documents were used to evaluate performance
insufficient to meet burden of demonstrating that documents were personnel records); Matter of
Dilworth v. Westchester Cty. Dep’t of Corr., 93 A.D.3d 722, 724 (2d Dep’t 2012) (conclusory
assertions are insufficient to support a FOIL denial; actual evidence is needed); ¢f. Matter of
Gannett Co. v. James, 86 A.D.2d 744, 745 (4th Dep’t 1982) (upholding police department’s
assertion of Section 50-a where police commissioner submitted afﬁdax}it detailing how the
specific records sought were used in making personnel decisions; case relied upon by
Respondent, Opp. Br. at 5).

Second, ignoring this critical failure to meet its own burden, Respondent further
misconstrues Petitioner’s arguments. Petitioner does not argue that the status of the Orders
under Section 50-a depends on their location, as Respondent contends, Opp. Br. at 6; rather,
Petitioner merely noted that it was unlikely that NYPD supervisors would rely on the Orders to
evaluate an individual’s employment where they contain only bare summary information and
concern multiple officers on a single page, and may not include the full summary of details
otherwise contained in the official final decision of each disciplinary disposition. Presumably,
the NYPD is in possession of far more detailed records regarding officer disciplinary actions that

it would use in making personnel decisions. Petitioner’s Verified CPLR Article 78 Petition,

2
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dated December 6, 2016, Dkt. No. 1 920 (“Petition”) (“NYPD has not provided any explanation

or evidence to show how the Orders are actually used”).

Third, Respondent wrongly asserts—without any basis—that this action is “improperly
brought.” Opp. Br. at 13. The action is unequivocally proper; FOIL requests are a vital part of
New York’s democratic system, and “[a]ll records of a public agency are presumptively open to
public inspection, without regard to need or purpose of the applicant,” Matter of Buffalo News,
Inc. v. Buffalo Enter. Dev. Corp., 84 N.Y.2d 488, 492 (1994). Respondent further misreads the
applicable law in arguing that Pefitioner carries the burden to “demonstrate compliance” with
Section 50-a and to “overcome the confidentiality requirements applicable.” Opp. Br. at 12. To
the contrary, the law is clear that FOIL places the burden of proof squarely on the agency seeking
to withhold the records. Matter of Daily Gazette Co. v. City of Schenectady, 93 N.Y.2d 145,
158-59 (1999). The law is also clear that public disclosure of the Orders is not limited to “the
context of an ongoing litigation,” as Respondent contends by selectively quoting from Prisoners’
Legal. See Opp. Br. at 13. Rather, Prisoners’ Legal states that the court-ordered disclosure of
personnel records “that have potential use in harassing and embarrassing officers in litigation—
[is permissible] only in the context of an ongoing litigation” pursuant to a subpoena, where
outside of litigation such potential would preclude the disclosure of the underlying records.
Prisoners’ Legal, 73 N.Y.2d at 33.

Fourth, Respondent’s expansive interpretation of Section 50-a also contradicts the
purpose behind the law. As Petitioner has demonstrated, the abuse that the legislature was
concerned with in drafting the statute was “narrowly specific”: the impeachment of officers on
“irrelevant collateral matters in the context of a civil or criminal action.” Petition § 21 (quoting

Matter of Capital Newspapers Div. of Hearst Corp. v. Burns, 67 N.Y.2d 562, 569 (1986)). And
3
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the legislative history of Section 50-a shows that the specific “irrelevant collateral matters” the
legislature was concerned with were “unverified and unsubstantiated information”, “raw,
unverified information derogatory of the subject police officer,” and “fishing expeditions... [that
lead to] the disclosure of unverified and unsubstantiated information.” See Legislative History of
Civil Rights Law Section 50-a, attached as Exhibit A to Affirmation of Cynthia Conti-Cook in
Further Support of Verified CPLR Art. 78 Petition, dated March 20, 2017, at 11, 12, and 26,
respectively. None of that type of information is contained in the requested Orders.

The limited description of the charges against each officer and final dispositions
contained in the Orders at issue are far removed from the type of “raw, unverified” and
“derogatory” information from civilian complaints often present in officer disciplinary files, with
which the legislature was specifically concerned in drafting the statute. See Petition § 21
(quoting Ex. I, Mem. Of Roger Hayes, State of New York Division of Criminal Justice Services,
Bill Jacket L. 1976, Chapter 413); see also id. Y22, 32-34. Moreover, the Orders sought here
could not be used to impeach officers on irrelevant matters in court, and no litigant could obtain
any of the substantive documents underlying the orders without the approval of a court following
a judicial subpoena and in camera review. See Petition § 34 (citing People v. Smith, 27 N.Y.3d
652, 661-62 (2016)).

Furthermore, if, as Respondent asserts, the legislature intended Section 50-a to shield a/l
information concerning officer discipline from the public, that position cannot be reconciled with
the laws mandating public access to officer disciplinary hearings. Respondent’s contention that
the open proceedings are “separate questions, governed by separate laws and regulations, and
implicating separate policy considerations,” Opp. Br. at 8, misses the point. The fact is that

information available to the public at these open hearings is far more likely to be detrimental to

4
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the officer than the mere final determination made by the police commissioner following such a

hearing. The clear tension between Respondent’s position and the open proceeding laws thus
further demonstrates that the legislature did not intend the broad reading of Section 50-a that
Respondent asserts. If, however, the legislature intended Section 50-a only to prevent fishing
expeditions into raw, unsubstantiated allegations of officer misconduct—as the Court of Appeals
has held and the legislative history makes clear—there is no conflict between these policies.

Against this background, the critical distinction between cases such as Prisoners’ Legal
or Daily Gazette (where petitioners sought access to detailed disciplinary files and unverified
civilian/prisoner complaints), and this case (where the Orders sought contain no such
information) could not be clearer. Respondent never addresses this distinction, and all of the
cases it relies upon involve FOIL requests for the kind of detailed records underlying officer
disciplinary decisions that is not sought in this case. See Opp. Br. at 5.

Respondent’s discussion of Matter of Luongo v. Records Access Officer, 49 Misc. 3d 708
(Sup. Ct. N.Y. Cty. 2015) (“Luongo I) illustrates the unprecedented expansiveness of
Respondent’s interpretation of Section 50-a. Respondent attempts to distinguish that case, while
also maintaining it was “wrongly decided.” Opp. Br. at 10. Contrary to Respondent’s
characterization, Luongo I stands for the proposition that “limited records” and summary
information relating to charges of officer misconduct are—unlike the “complete” disciplinary
records sought in Prisoners’ Legal and Daily Gazette—not personnel records pursuant to Section
50-a. 49 Misc. 3d at 718 (emphasis in original). To be sure, the facts of this case are not
identical to those in Luongo I, but Respondent is entirely wrong about its applicability here to
Orders that, in relevant part, merely summarize final administrative disciplinary actions taken by

the Police Commissioner. For this Court to accept Respondent’s position, it would have to

5
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conclude that Luongo I was wrongly decided and that Section 50-a prevents disclosure of even
bare summaries of information related to officer discipline. However, nothing in the statute,
legislative history, or case law supports such a broad reading.

Finally, Respondent contends in an entirely conclusory fashion that, despite Petitioners’
undisputed evidence of the 40-year history of public display of the Orders at issue, the Orders are
“quintessential CRL § 50-a records” that must be kept confidential. Opp. Br. at 4. This
argument ignores the critical question of how the NYPD could have misinterpreted Section 50-a
for over 40 years in posting the Orders publicly if, as Respondent now contends, it is clear that
they fall “squarely within” Section 50-a. Opp. Br. at 11. Indeed, the only reasonable inference
that can be drawn from this long history of public disclosure is that the Orders do not “fall
squarely within” the scope of Section 50-a—a conclusion further confirmed by the contradictory
positions that various public officials and agencies have taken on the status of the records. See
Petition § 27; see also Affirmation of Counsel in Opposition to Respondent’s Motion to Adjourn
the Return Date, dated February 7, 2017, Dkt. No. 22 94 11-13 (“Adjournment Opp.”).

Respondent’s only attempt to address this unexplained 40-year history of publishing the
Orders is to assert that “estoppel may not be applied to preclude a... municipal agency from
discharging its statutory responsibility.” Opp. Br. at 8 (internal citations omitted). Not only has
Petitioner not made an estoppel argument, but the response again begs the question as to what—
if any—statutory responsibility Respondent has here under Section 50-a. As noted, the key issue
is that the NYPD’s own actions for over 40 years, coupled now with its complete failure to
explain these actions, plainly contradict its new assertion that the Orders fall “squarely within”
Section 50-a. If Respondent were right about the meaning of the law, Respondent would not

have misread the law for over forty years. See Luongo I, 49 Misc. 3d at 718-19 (finding
6
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persuasive that CCRB had “on prior occasions determined that the release of this type of
summary would not run afoul of Civil Rights Law § 50-a.”); see also Matter of Charles A. Field
Delivery Serv. (Roberts), 66 N.Y.2d 516, 519-20 (1985) (agency cannot change interpretation
without providing explanation for why prior interpretation was incorrect). Indeed, while
Respondent asserts that the NYPD is fofbidden from producing the Orders, recent statements by
the New York deputy commissioner state that the NYPD now intends to voluntarily disclose
certain information about officer discipline, at least in some high profile cases. See Adjournment
Opp. 91, 11-13. In fact, the NYPD has previously taken the view that it was not merely
permissible to disclose the Orders to the media, but the NYPD was required to do so. See
Petition § 25 (citing Rocco Parascandola and Graham Rayman, Fmr. Police Commissioner
Raymond Kelly likes Bill Bratton’s decision to keep NYPD disciplinary records secret, New
York Daily News, Aug. 27, 2016, http://www.nydailynews.com/news/politics/raymond-
kellyagrees-bill-bratton-decision-nypd-secrecy-article-1.2768433 (former police commissioner
Raymond Kelly stated he tried to cut off media access to the Orders, but was told by NYPD
counsel that he could not end such access)).

Simply put, the New York legislature never intended to place all information about police
misconduct out of public reach; rather, it appears to be the very recent decision of the NYPD to
do so. But if the NYPD wants Section 50-a to cover all information reflecting officer
disciplinary decisions in any context, as it contends the law does, it must go to the legislature to
obtain that protection. Under the law as it now stands, the Court should hold that Respondent

erred in its refusal of Petitioner’s FOIL request.
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II. RESPONDENT HAS FAILED TO MEET ITS BURDEN OF PROVING THE
RECORDS CARRY A SUBSTANTIAL AND REALISTIC POTENTIAL FOR
ABUSIVE USE

As Respondent acknowledges, Opp. Br. at 8, even officer personnel records that fall
within the scope of Section 50-a must be released pursuant to FOIL unless the agency seeking to
withhold the records meets its additional burden of “demonstrat[ing] a substantial and realistic
potential” for abusive use against officers, Daily Gazette, 93 N.Y.2d at 159. Despite admitting
the history of public availability of the Orders at both the NYPD Headquarters and the New York
City Municipal Library, Verified Answer, dated March 15,2017, Dkt. No. 28 9 (“Answer”),
Respondent has failed to identify a single instance in which these records have been used
abusively against officers. Respondent’s naked assertion that the potential for abuse of these
records is “self-evidént,” Opp. Br. at 9, is simply insufficient to meet its burden to justify
withholding the records—particularly given the 40-year history of public disclosure without
incident."

The NYPD also cannot shield all information regarding officer misconduct from the
public simply by claiming—without providing any support—it has the potential to embarrass or
harass officers. See Opp. Br. at 8-9 (arguing that all records pertaining to police misconduct
must be confidential). That is not only not the law, it invokes precisely the type of “blanket
exemption[]” that is “inimical to FOIL’s policy of open government.” Matter of Gould v. N.Y.C.
Police Dep’t, 89 N.Y.2d 267, 275 (1996). It is also contrary to the text and legislative history of

Section 50-a. See Capital Newspapers, 67 N.Y.2d at 569 (Section 50-a does not create a

"'Nor did Daily Gazette and Prisoners’ Legal hold, as Respondent contends, Opp. Br. at 9, that
all records pertaining to officer misconduct are automatically barred from disclosure due to their
potential for abuse. In both of those cases, petitioners sought comprehensive access to
investigative and disciplinary files rather than limited summaries of charges and dispositions.

See supra at 5.
8

12 of 16



(FILED: NEW YORK COUNTY CLERK 03/20/2017 06:45 PM INDEX NO. 160232/2016
NYSCEF DOC. NO. 32 RECEIVED NYSCEF: 03/20/2017

172

“blanket exemption insulating police records from FOIL disclosure™). In any event, as already
explained, the Orders are far closer in form to the summaries in Capital Newspapers and Luongo
I, which the courts concluded could be disclosed, than the detailed disciplinary records requested
in Daily Gazette and Prisoners’ Legal. See supra at 5-6. Because Respondent has failed to
proffer any evidence of past abuse of these long-public Orders to meet its burden—and because
these Orders contain verified, summary information of public disciplinary proceedings and
official final administrative actions—it cannot be said that the potential for abuse is more than
“remote.” Prisoners’ Legal, 73 N.Y.2d at 33. For this reason, “FOIL compels disclosure, not
concealment” of the Orders. Data Tree, 9 N.Y.3d at 463 (internal quotations and citation
omitted); see also Petition § 35.

III. RESPONDENT MISCONSTRUES THE APPLICABLE PROCEDURAL
REQUIREMENTS

Respondent also seeks to prematurely invoke an inapposite procedural hurdle by arguing
that the affected officers must be joined as necessary parties. Opp. Br. at 12. As an initial
matter, this invocation of Section 50-a’s notice requirements is premature: even if officer
participation is required, it is only after the court has first determined that the records are
protected by Section 50-a and prior to in-camera review. See Telesford v. Patterson, 27 A.D.3d
328 (1st Dep’t 2006) (holding that officer had a right to notice under CPLR 1001 prior to the
court’s in camera review of his personnel records?); see also Section 50-a (requiring interested

parties be given an opportunity to be heard prior to the issuance of an order releasing personnel

? Petitioner notes that Telesford was argued pro se and the court in Telesford assumed the records
at issue were covered by Section 50-a without considering the important threshold question of
whether the statute applies to the CCRB. Whether Telesford was or was not correct in its
determination that the records in that matter were personnel records is not relevant to its
application here.

9
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records). Respondent cites no authority—because there is none—suggesting that officers must
be included prior to a determination that the records in question qualify as personnel records
under Section 50-a, nor does the statute suggest such a right. Moreover, such joinder has only
been applied where a petitioner has sought detailed personnel records pertaining to a specific
officer—a far higher individual interest than is present for the officers in the Orders. See
Telesford, 27 A.D.3d 328; Matter of Hearst Corp. v. N.Y. State Police, 109 A.D.3d 32, 36-37
(3d Dep’t 2013); Matter of Dunnigan v. Waverly Police Dep’t, 279 A.D.2d 833, 834-35 (3d
Dep’t 2001), Iv. denied, 96 N.Y.2d 710. In any event, even if the Respondent were correct in its
concern, there should be no question that the interests of the officers are adequately represented
here by Respondent, and Respondent provides no suggestion that its interests differ from those of
the officers. Cf. Telesford, 27 A.D.3d at 330 (joinder was necessary because an action against
the Civilian Complaint Review Board could not be said to provide notice to the officer or to
represent his interests).

IV.  THE COURT SHOULD RULE THAT RESPONDENT MAY LAWFULLY

RELEASE THE REPORTS ON A VOLUNTARY BASIS EVEN IF THE
REPORTS ARE PERSONNEL RECORDS

Respondent does not address, and apparently concedes, that Respondent is entitled to
grant Petitioner’s FOIL request if Respondent so desires. Petition § 38-42. The Court should
nevertheless clarify that regardless of whether the Orders are covered by Section 50-a, the NYPD
Records Access Appeals Officer erred in concluding that the NYPD was required to deny the
request, see Petition Ex. G, FOIL Appeal Denial (aséerting that the NYPD cannot waive
protections of Section 50-a).

Information on the proven misconduct of police officers is of vital public importance, and

the law is clear that Section 50-a does nothing to prevent the voluntary disclosure of such
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information by a police department. As the court explained in Capital Newspapers, “while an
agency is permitted to restrict access to those records falling within the statutory exemptions, the
language of the exemption provision contains permissive rather than mandatory language, and it
is within the agency’s discretion to disclose such records, with or without identifying details, if it
so chooses.” 67 N.Y.2d at 567; see also Poughkeepsie Police Benevolent Ass’n, Inc. v. City of
Poughkeepsie, 184 A.D.2d 501 (2d Dep’t 1992). This court should therefore rule that, even if it
were permissible for Respondent to resist disclosing the Orders under Section 50-a, Respondent
is under no obligation to withhold them. Such a ruling correcting the NYPD’s error may prevent
future erroneous denials of FOIL requests as well as make clear that the electorate is entitled to

weigh in on whether it agrees with Respondent’s decision to prioritize secrecy over transparency.

V. CONCLUSION

As Respondent has failed to demonstrate the use of the Orders in the retention or
promotion of officers, and for the many other reasons set forth above and in Petitioner’s Verified
CPLR Article 78 Petition, dated December 6, 2016, Dkt. No. 1, the Court should grant

Petitioner’s request for copies of the Orders from 2011 to present.
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I THE FIRST DEPARTMENT’S DECISION CONFIRMS THAT RESPONDENT’S
DENIAL OF PETITIONER’S FOIL REQUEST WAS LEGALLY IN ERROR

Luongo v. Records Access Officer, Civilian Complaint Review Board, No. 100250/15,
2017 WL 1173617 (1st Dep’t Mar. 30, 2017) (“Luongo I’’), confirms that Respondent’s assertion
that it cannot choose to voluntarily waive the requirements of Section 50-a is an incorrect
interpretation of the law.

Luongo I makes clear that “nothing in the Freedom of Information Law . . . restricts the
right of the agency if it so chooses to grant access to records within any of the statutory
exceptions,” including Section 50-a. Luongo I, 2017 WL 1173617, at *8 (quoting Matter of
Short v. Bd. of Mgrs. of Nassau Cty. Med. Ctr., 57 N.Y.2d 399, 404 (1982)); see also N.Y. Pub.
Off. Law § 87(2) (“Each agency shall . . . make available for public inspection and copying all
records, except that such agency may deny access to records or portions that . . . are specifically
exempted from disclosure by state or federal statute” (emphasis added)). That is, “the language
of the exemption provision contains permissive rather than mandatory language . . . .” Matter of
Capital Newspapers Div. of Hearst Corp. v. Burns, 67 N.Y.2d 562, 567 (1986).

Here, the record is clear that Respondent, the Records Access Appeals Officer, New York
Police Department (“NYPD”) erred in denying Petitioner’s Freedom of Information Law
(“FOIL”) request on the grounds that N.Y. Civil Rights Law Section 50-a (“Section 50-a”)
prohibited Respondent from providing the requested Personnel Orders (the “Orders”) and
“cannot be waived by any action of the NYPD.” See Verified C.P.L.R. Article 78 Petition, dated
December 6, 2016, Dkt. No. 1, { 39 (“Petition”) (quoting Petition Ex. G, FOIL Appeal Denial).
Respondent has provided no authority stating that Section 50-a in any way restricts the use of
information by a government agency such as the NYPD, and declined even to address this issue

in its opposition brief. Thus, regardless of whether Petitioner can compel the production of the
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Orders, Luongo I makes it clear that the NYPD is free to voluntarily disclose them. See Petition
4 38-42; Reply Memo. in Further Supp. of Verified C.P.L.R. Article 78 Petition, dated March
20, 2017, Dkt. No. 32, at 10-11 (“Reply Br.”).

Respondent’s continued position that it was compelled to reject Petitioner’s request is
thus “affected by an error of law.” Petition 38 (quoting Mulgrew v. Bd. of Educ. of City Sch.
Dist. of City of N.Y., 928 N.Y.S.2d 701, 702-03 (1st Dep’t 2011)). Even after the Luongo I
decision, Mayor Bill de Blasio has continued to take the erroneous position that the City is
prohibited from releasing police records due to Section 50-a, despite his statements that releasing
the records is otherwise the right the thing to do. See, e.g., Stephen Rex Brown, Court reverses
decision to reveal records of Garner chokehold cop, N.Y. Daily News (Mar. 30, 2017),
http://www.nydailynews.com/new-york/garner-chokehold-discipline-record-sealed-leak-article-
1.3013830 (“[TJoday’s decisions make clear that we must adhere to the law as it currently
exists”); Zolan Kanno-Youngs, New York Police Union Amps Up Its Criticism of Watchdog
Board, Wall St. J. (Apr. 2, 2017), https://www.nycpba.org/news/wsj/wsj-170403-ccrb.html. The

Court should correct this error.

II. THE FIRST DEPARTMENT’S DECISION HIGHLIGHTS THAT THE ORDERS
ARE NOT PERSONNEL RECORDS

Not only is Respondent permitted to produce the requested records, but Luongo I makes
clear that the records are not subject to Section 50-a in the first place. Critically, Respondent has
failed to establish, as it must, that the Orders play any role whatsoever in the promotion or
retention of officers. Luongo I reinforces this requirement by stressing the importance of tying
the specific records sought to their role in the evaluation of officers. See Luongo I, 2017 WL

1173617, at *2-4; Reply Br. at 5-6. Without that showing, as is the case here, the Court must
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conclude that the Orders are not subject to Section 50-a’s protection of “personnel records used
in to evaluate performance toward continued employment or promotion.”

It is not disputed here that documents that contain information relevant to officer
discipline and that are used in the promotion or retention of officers qualify as personnel records
under Section 50-a and existing precedent. The denial of the petition in Luongo I is based on the
factual finding that CCRB records are in fact actually used in officer promotion. According to
the Court in Luongo I, “CCRB findings and recommendations are clearly of significance to
superiors in evaluating police officers’ performance” and there is “no question that the records
sought [were] ‘used to evaluate performance toward continued employment or promotion.”
2017 WL 1173617, at *6; see also id. at *5 (collecting cases where documents that are actually
used in the evaluation of potential misconduct are considered protected personnel records). This
conclusion was further supported by the fact that all complaints against an officer filed with the
CCRB—"*regardless of the outcome”—are filed with and remain in an officer’s CCRB history,
id. at *6, an issue not present here.

In contrast to the circumstances in Luongo I, Petitioner here does not seek any records
“used to evaluate performance toward continued employment or promotion” of police officers.
The Orders sought are internal bulletins that describe personnel status changes—including
department transfers, promotions, name changes, and disciplinary dispositions—that have no
apparent use in officer promotion or retention. Importantly, Respondent does not even attempt to
argue that the requested Orders themselves are used in promotion or retention decisions. Rather
than provide any information on the use or origin of the Orders, Respondent has merely asserted
that the Orders “are core personnel records covered by CRL § 50-a”; the only apparent support

Respondent has provided for this claim is that “the information contained in the requested
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Personnel Orders pertaining to officer misconduct and disciplinary action would be used to
evaluate officers’ performance . . ..” Respondent’s Memo. of Law in Supp. of the Verified
Answer, dated March 15, 2017, Dkt. No. 29, at 6 (“Opp. Br.”). To merely argue that the
“information” in the documents “would be used” is plainly not enough. It does not address the
actual use of the Orders themselves, as required by the statute, or even whether the specific
information contained in the Orders is actually relevant to or actually used in officer promotion
or retention.' It also fails to address the fact that large portions of the Orders that have nothing to
do with officer discipline and would plainly be irrelevant to promotion or retention decisions—a
clear indication that the Orders simply are not used to make such decisions.

The principal issue in Luongo I was Petitioner’s request for the Government to create a
summary of personnel records. That issue is not present here.” Not only does Petitioner not seek
to have any summaries generated of personnel records, but the Orders themselves—which may

contain information that could also appear in some form in personnel records—are not mere

! While it may be the case that the outcomes of officer disciplinary proceedings are relevant to

promotion and retention, it also appears possible that some or all of these outcomes may be routinely
expunged from officer’s records. See Richard J. Davis et al., The New York City Police Department’s
Disciplinary System: How the Department Disciplines Its Members who Engage in Serious Off-Duty
Misconduct, Commission to Combat Police Corruption, p. 11 n. 23 (Aug. 1998),
http://web.archive.org/save/_embed/http://www1.nyc.gov/assets/ccpc/downloads/pdf/The-NYPDs-
Disciplinary-System-How-Who-Engage-in-Serious-Off-Duty-Misconduct- August-1998.pdf. It is also
possible that this summary information would be useless to an evaluating senior officer who would
instead look to the more-detailed information contained in an individual officer’s personnel file.
Petitioner and the Court simply do not know how such summary information might relate to officer
promotion or retention decisions, because, unlike in Luongo I, Respondent has provided no specific
information on these documents. This is why the law requires Respondent to carry the burden of showing
that the records fall “squarely within” a statutory exception. Matter of Data Tree, LLC v. Romaine, 9
N.Y.3d 454,462-63 (2007) (internal quotations and citation omitted).

2 The case New York Civil Liberties Union v. New York City Police Department, 2017 WL
1168318 (1st Dep’t Mar. 30, 2017), decided at the same time as and cited in Luongo I, also does not
support Respondent. That case holds that a petitioner may not compel the production of personnel
records by requesting redacted copies of those records to remove information identifying the

officers. Unlike here, the records in that case were the final written disciplinary decisions of disciplinary
proceedings, which were undisputedly used in the evaluation of officers.
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summaries of such records.” Luongo I's conclusions with respect to the unique request there are
thus simply not relevant here. And importantly, nothing in Luongo I supports the proposition
that a respondent may invoke Section 50-a to withhold documents without demonstrating that

those documents are actually (or even potentially) used in making personnel decisions.

III. RESPONDENT HAS NOT DEMONSTRATED A SUBSTANTIAL AND
REALISTIC POTENTIAL FOR ABUSE OF THE RECORDS REQUESTED
HERE

The decision in Luongo I was based on considerable evidence—including an affidavit by
Daniel Pantaleo—that the First Department found met the burden of demonstrating “a substantial
and realistic potential of the requested material for the abusive use against the officer,” Daily
Gazette Co. v. City of Schenectady, 93 N.Y.2d 145,159 (1999). This stands in strong contrast to
Respondent’s failure to provide any evidence here to meet the same burden. The facts of Luongo
I are also far removed from this case, in which Petitioner seeks administrative summaries of
officer disciplinary dispositions that have been compiled and published for over 40 years.* See
Petition {q 34-36; Reply. Br. at 8-9. Respondent does not identify even one incident of abuse
from those 40 years of previously making the information available. The only reasonable

inference is that there are none.

} It is worth noting that the First Department’s observation that “CRL § 50-a makes no distinction

between a summary of the records sought and the records themselves,” Luongo I, 2017 WL 1173617, at
*7, is not relevant in this matter; there, the question was whether, if petitioner could not obtain personnel
records, it could obtain a summary of those same records. Here, Petitioner does not seek a summary of
anything. The statute clearly does distinguish between documents used in officer promotion and retention
(which are covered by the statute), and those that are not so used (which are not covered by the statute).

4 While Respondent may urge that Luongo I be read to stand for the proposition that all records in

some way pertaining to police discipline should be barred from disclosure based on their potential for
abuse, such a reading would create the type of “blanket exemption” that the Court of Appeals has
explicitly rejected. See Matter of Gould v. N.Y.C. Police Dep’t, 89 N.Y.2d 267, 275 (1996); accord
Capital Newspapers, 67 N.Y.2d at 569.
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The records requested in Luongo I pertain to civilian complaints against Officer Daniel
Pantaleo, who was shown choking Eric Garner to death in a widely-publicized video in July
2014. Officer Pantaleo, who intervened in the suit, provided evidence of death threats and a
continued 24-hour security guard by the NYPD for himself and his family in support of his
argument that “even the requested summaries of the CCRB records . . . would endanger his life
and the lives of his family members.” Luongo I,2017 WL 1173617, at *1. In determining that
the records relating to Office Pantaleo were barred from disclosure pursuant to Section 50-a, the
First Department also relied heavily on a separate FOIL exemption: Public Officers Law
§ 87(2)(f), which “permits an agency to deny access to records that, if disclosed, would endanger
the life or safety of any person.” Id. at *8-9. The court concluded that “the gravity of the threats
to Officer Pantaleo’s safety . . . demonstrate that disclosure carries a ‘substantial and realistic
potential’ for harm . . ..” Id. at *9 (quoting Daily Gazette, 93 N.Y.2d at 159).

Nothing like that has been established by Respondent here. In contrast to Luongo I,
Respondent has not submitted any affidavits or asserted that any threats to Officer safety exist
here, see Opp. Br. at 8-11. Indeed, given the long history of public disclosure of the Orders, if
such a risk existed, Respondent could no doubt provide evidence of it. Nor has there been any
evidence that these records have ever been used to harass any officer in any other way, despite
these records including information on hundreds if not thousands of officers. Further, the City’s
continued stance that it would like to release the Orders if permitted to do so only reinforces the
fact that the Orders do not carry any realistic potential for abuse. Because Respondent has failed
to meet its burden of showing a realistic potential for abuse of the Personnel Orders, the Court

should order them released.
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THE CiTY OF NEW YORK

ZACHARY W. CARTER LAW DEPARTM ENT OMAR TUFFAHA
Corporation Counsel 100 CHURCH STREET Phone: (212) 356-0896
NEW YORK, NY 10007 Fax: (212) 356-2439

otuffaha@law.nyc.gov
April 7, 2017

VIA NYSCEF

Honorable Joan B. Lobis

IAS Part 6

Supreme Court of the State of New York
New York County

Re: Application of Justine Luongo v. Records Access Appeals Officer, New
York Police Department, Index No. 160232/2016 (1AS Part 6) (Lobis, J.)

Dear Judge Lobis:

I am an Assistant Corporation Counsel in the office of Corporation Counsel
Zachary W. Carter, who represents the Respondent in the above-referenced proceeding. | write
pursuant to the Court’s request for supplemental briefing to address two decisions issued by the
Appellate Division, First Department, after oral argument was held in the instant proceeding. As
discussed below, in both decisions, the First Department once again affirmed that records
pertaining to police officer misconduct or rules violations, like those sought here, are exempt
from disclosure as they fall squarely within the purview of Section 50-a of the New York State
Civil Rights Law (“CRL”) as it has been interpreted by the Court of Appeals.

A. The First Department’s Decisions in Luongo | and NYCLU.

On March 30, 2017, the First Department issued two separate decisions in cases
involving Freedom of Information Law (“FOIL”) requests for police disciplinary records. In
both cases, the Supreme Court, New York County held that the respondent agencies erred in
denying FOIL requests pursuant to CRL § 50-a and ordered disclosure of the records sought by
the petitioners. On appeal, however, the First Department unanimously reversed in both cases,
holding that CRL 8 50-a, as interpreted by controlling Court of Appeals precedents, clearly
exempts the requested records from disclosure.

In Matter of Luongo v. Records Access Officer, Civilian Complaint Review
Board (“Luongo 1”), No. 100250/15, 2017 N.Y. App. Div. LEXIS 2463 (1st Dep’t March 30,
2017), rev’g 49 Misc. 3d 708 (Sup. Ct. N.Y. Cnty. 2015), the petitioner sought a numerical
report indicating (a) the number of civilian complaints against a specific police officer that were
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found to be substantiated by the Civilian Complaint Review Board (“CCRB”), and (b) a listing
of the CCRB’s disciplinary recommendations regarding those complaints. The Supreme Court
found that this information was not exempt from disclosure by CRL § 50-a and ordered CCRB to
disclose the requested information. Luongo I, 2017 N.Y. App. Div. LEXIS 2463, at *4-8.

CCRB’s appeal to the First Department was still pending as of the time the instant
matter was fully briefed and oral argument was held. However, in its Memorandum of Law in
Support of the Verified Answer (“Respondent’s Memo”), Respondent herein addressed the
Supreme Court’s decision, arguing that not only was it wrongly-decided, but also that
Petitioner’s reliance on the Supreme Court’s decision was misplaced. See Respondent’s Memo
10-11, NYSCEF Doc. No. 29. As noted in Respondent’s Memo, the Supreme Court in Luongo |
stressed that “the [sJummary [sought by petitioner] will not provide the details as to what the
complaints pertain to, and/or what the underlying events which triggered such complaints even
were.” Id. In contrast, the Personnel Orders sought in the instant proceeding do provide “details
at to what the complaints [against the officers] pertain to,” and “what the underlying events
[were] which triggered such complaints.” Id. Thus, even if the Supreme Court’s decision had
been upheld, it would not have supported Petitioner’s request for the more expansive records
sought here.

Regardless, the First Department did reverse the Supreme Court decision, holding
that the information requested by the petitioner was protected from disclosure by CRL 8 50-a
and rejecting petitioner’s argument that because only a limited summary was requested, it fell
outside the statute’s ambit. See Luongo |, 2017 N.Y. App. Div. LEXIS 2463.

In Matter of New York Civil Liberties Union v. New York City Police Dept.
(*“NYCLU”), No. 102436/12, 2017 N.Y. App. Div. LEXIS 2448 (1st Dep’t March 30, 2017), the
Supreme Court ordered NYPD to redact and disclose disciplinary decisions from NYPD
administrative trials. The First Department unanimously reversed, holding that the disciplinary
decisions are exempt from disclosure pursuant to CRL 8§ 50-a. In making this finding, the Court
held that “[t]he fact that NYPD disciplinary trials are open to the public . . . does not remove the
resulting decisions from the protective cloak of Civil Rights Law § 50-a,” and that NYPD’s
previous disclosure of records did not waive their objections to providing redacted records in
response to petitioner’s FOIL request. NYCLU, 2017 N.Y. App. Div. LEXIS 2448, at *2-4.

B. Each of the Arguments Advanced by Petitioner in the Instant Proceeding was
Rejected by the First Department.

Each of the arguments advanced by Petitioner in the instant proceeding were also
raised by the petitioners in Luongo | and NYCLU. In its controlling decisions, the First
Department specifically addressed and rejected each of these arguments.

First, contrary to Petitioner’s argument that the statute is narrowly specific “to
protect[ing] police officers from harassment in court,” Verified Petition 1 21-23 (emphasis in
original), NYSCEF Doc. No. 11, the First Department confirmed that such a construction of the
statute has been rejected by the Court of Appeals. Referring to Daily Gazette Co. v. City of
Schenectady, 93 N.Y.2d 145 (1999), the First Department explained that the Court of Appeals
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“rejected the petitioners’ argument that the statutory exemption should be narrowly construed to
apply only to parties likely to use the records in litigation, on the grounds that this interpretation
‘conflicts with the plain wording of the statute, is contrary to its legislative history,” and *would
undermine the paramount objectives of the Legislature in enacting section 50-a.”” Luongo |,
2017 N.Y. App. Div. LEXIS 2463, at *12-13 (quoting Daily Gazette, 93 N.Y.2d at 153).
Referring to legislative history, the Court of Appeals “refused to limit nondisclosure to
litigation,” holding instead that the statute protects police officers from the potential use of
personnel records for embarrassment, harassment, or reprisals “outside of litigation” as well. Id.
at *13-14, 21.

Moreover, the First Department stated, “[t]he Court of Appeals has emphasized
that ‘[d]Jocuments pertaining to misconduct or rules violations . . .—which could well be used in
various ways against the officers—are the very sort of records which, the legislative history
reveals, was intended to be kept confidential.”” Luongo I, 2017 N.Y. App. Div. LEXIS 2463, at
*21 (second alteration in original) (quoting Matter of Prisoners’ Legal Servs. v. N.Y.S. Dep’t of
Corr. Servs., 73 N.Y.2d 26, 31 (1988)); see also Luongo I, 2017 N.Y. App. Div. LEXIS 2463, at
*14-15 (“Since the statute’s enactment, each Judicial Department has had the occasion to address
the issue of whether civilian complaints constitute ‘personnel records’ within the meaning of
Civil Rights Law 8§ 50-a(1), and each has held that information similar to that sought here falls
squarely within the statutory exemption” (collecting cases)).

Second, whereas Petitioner relies on a purported “critical distinction” between
cases involving FOIL requests for “detailed records underlying officer disciplinary decisions”
and the Personnel Orders at issue here—which Petitioner contends “merely summarize final
administrative disciplinary actions,” Petitioner’s Reply Mem. 5, NYSCEF Doc. No. 32—the
First Department rejected any such distinction. Rather, the First Department affirmed what the
Court of Appeals has already made clear, namely that “CRL § 50-a makes no distinction between
a summary of the records sought and the records themselves.” Luongo I, 2017 N.Y. App. Div.
LEXIS 2463, at *18. The First Department stated that “[i]t is hard to imagine that . . . where the
legislative intent is so clear, the simple expedient of releasing a summary of protected records
concerning substantiated complaints against an identified police officer can be used to
circumvent the statue’s prohibition on disclosure.” Id. (citing Daily Gazette, 93 N.Y.2d at 159;
Prisoners’ Legal Servs., 73 N.Y.2d at 31). However, this is precisely what Petitioner attempts to
do here.

While not disputing that complaints of misconduct or rules violations against an
officer would clearly be of significance in evaluating an officer’s performance toward continued
employment or promotion, Petitioner nonetheless argues that the requested Personnel Orders,
which describe those complaints (and state whether or not the officer was found guilty, as well as
the discipline imposed), should be disclosed. See Petitioner’s Reply Memo 1-2, 5; Verified
Petition 1 20. As stated by the First Department in Luongo |, quoting the Court of Appeals in
Daily Gazette, “*such a facile means of totally undermining the statutory protection of section
50-a could not have been intended by the Legislature.”” Luongo I, 2017 N.Y. App. Div. LEXIS
2463, at *19 (quoting Daily Gazette, 93 N.Y.2d at 158).
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Third, the First Department rejected the contention that the openness of NYPD
disciplinary trials has any bearing on whether records are exempt from disclosure under CRL
8§ 50-a. In NYCLU, the First Department stated explicitly that “[t]he fact that NYPD disciplinary
trials are open to the public does not remove the resulting decisions from the protective cloak of”
CRL §50-a. NYCLU, 2017 N.Y. App. Div. LEXIS 2448, at *2. “Whether the trials are public
and whether the written disciplinary decisions arising therefrom are confidential,” the court
explained, “are distinct questions governed by distinct statutes and regulations.” 1d.

Fourth, although Petitioner emphasizes Respondent’s prior practices regarding the
Personnel Orders, the First Department reaffirmed that prior disclosure of records does not affect
the analysis as to whether records sought in a FOIL request are covered by CRL 8 50-a. See
NYCLU, 2017 N.Y. App. Div. LEXIS 2448, at *4 (“Respondents’ previous disclosure of other
redacted records did not waive their objections to redacting the disciplinary decisions at issue
here”); Luongo I, 2017 N.Y. App. Div. LEXIS 2463, at *20 (“Respondents’ prior disclosure of
records concerning other officers cannot act as an estoppel against objections to releasing the
records requested herein. Nor does the fact that the NYPD has released, in other matters, on prior
occasions, results of disciplinary actions act as a waiver.” (internal citations omitted)).

Finally, in both Luongo | and NYCLU, the First Department noted that the
wisdom of the statute was not at issue. As the court stated in Luongo I, “[w]e are bound to apply
the law as it exists, and as interpreted by controlling Court of Appeals precedents.” Luongo I,
2017 N.Y. App. Div. LEXIS 2463, at *23-24. Likewise, in NYCLU, the court stated “[w]e
appreciate the various policy arguments made by petitioner and amici curiae,” however “[t]he
remedy requested by petitioner must come not from this Court, but from the legislature or the
Court of Appeals.” NYCLU, 2017 N.Y. App. Div. LEXIS 2448, at *4-5.

Accordingly, for the reasons discussed above, and in Respondent’s prior
submissions and oral argument, this Court should uphold Respondent’s denial of Petitioner’s
FOIL request and deny the Verified Petition.*

! Although Petitioner argues that Respondent could “voluntarily” disclose the Personnel Orders,
the only question at issue in this case is whether Respondent properly denied a particular FOIL
request seeking disclosure of records to the Legal Aid Society. See NYCLU, 2017 N.Y. App.
Div. LEXIS 2448, at *1 n.1 (“The question of whether respondents may, in their discretion, turn
over redacted decisions, is not before us.”) (emphasis in original). Moreover, while it may be
the case that “[n]othing in the Freedom of Information Law . . . restricts the right of the agency if
it so chooses to grant access to records within any of [FOIL’s] statutory exemptions,” Matter of
Short v. Bd. of Mars. of Nassau Cnty. Med. Ctr., 57 N.Y.2d 399, 404 (1982), this is not the case
where the documents are exempt from disclosure pursuant to a specific state statute requiring
confidentiality, like CRL § 50-a here. CRL § 50-a specifically states that officer personnel
records can only be disclosed by court order or with the express written consent of the officer.
Accordingly, because Petitioner’s request for a court order must be rejected, as most recently
made clear in Luongo | and NYCLU, the only way for the records to be disclosed is with written
consent of the officers.




CC:

Cynthia H. Conti-Cook, Esqg.

Counsel for Petitioner

Roger A. Cooper, Esq.
Of Counsel for Petitioner

(Via NYSCEF)
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Respectfully submitted,
s/

Omar Tuffaha
Assistant Corporation Counsel
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CERTIFICATION PURSUANT TO CPLR 2105
(pp. 193-94)

REPRODUCED FOLLOWING
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CERTIFICATION PURSUANT TO CPLR 2105

I, BENJAMIN C. SHARTSIS, an attorney with the firm CLEARY
GOTTLIEB STEEN & HAMILTON LLP, of counsel for the Petitioner-Appellant,
do hereby certify, pursuant to CPLR 2105, that the foregoing reproduced Record
on Appeal has been compared with the original papers on file in the office of the
Clerk of the County of New York and has been found to be a true and complete

copy thereof.

Dated: New York, New York
October 4, 2017

Befljamin C. Shaftsis —
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